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OPPORTUNITIES FOR A DEMOCRATIC LEGAL ORDER BASED
ON PEACE IN TURKEY FOLLOWING THE COVID-19 PANDEMIC

FOREWORD

The following report has been written by Sevtap Yokus, Professor of Law at Altinbas
University and member of DPI's Council of Experts.

This assessment paper provides an analysis of the struggles experienced by Turkey
when dealing with the pandemic, particularly when viewed in parallel with the 2017
constitutional reforms. Ms Yokus sets out a thorough analysis of the legislative func-
tion in the System of Executive Presidency during the course of the Covid-19 pandem-
ic, arguing that the global health crisis has laid bare the lack of checks and balances
between the legislature and the executive in Turkey. The recent concentration of
powers towards the President and executive branch has resulted in an ill-functioning
of the parliament and an inability for opposition parties to influence or offer alter-
natives to the government’s response to the global pandemic. Further, the author
notes that the increasing centralisation of power and decision-making has impeded
local governments to implement their own strategy to directly tailor responses to the
situation within their constituencies, to deal with the global pandemic. The author
concludes that the global pandemic and the fight against the spread of the virus has
deepened the economic crisis Turkey and that it can only be resolved through greater

effort to strengthen the rule of law and democratisation in the country Turkey.

DPI would like to express its thanks to the author for producing this engaging report.
The views and opinions expressed in the report remain those of the author and do
not necessarily reflect the official position of DPI.

Kerim Yildiz

Chief Executive Officer
Democratic Progress Institute

COVID-19 SALGININI iZLEYEN DONEMDE TURKIYE'DE + 'l-

BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

ONSOz

Asagidaki rapor Altinbas Universitesi Hukuk Fakultesi Ogretim Uyesi ve DPI Uz-
manlar Kurulu tyesi Prof. Dr. Sevtap Yokus tarafindan hazirlanmistir.

Bu rapor, 2017'de gerceklesen Anayasa degisikligi kapsaminda, Turkiye’'nin pan-
demi ile micadelesinin bir analizini sunmaktadir. Sayin Yokus, COVID-19 sal-
gini sirasinda Cumhurbaskanhg) Hikimet Sisteminin yasama islevinin kapsam-
I1 bir analizini yapiyor ve yasanan kiresel saglk krizinin Turkiye'deki yasama
ve yurutme organi arasindaki kontrol ve denge eksikligini ortaya cikardigin
savunuyor. Buna gore rapor yeni sistemle gliicin Cumhurbaskani ve ona bagl
yuritme organinda yogunlasmasinin, meclisin kotd isleyisine ve muhalefet
partilerinin hikimetin COVID-19 ile miicadelesine katki yahut alternatif yol-
lar sunamamasina neden oldugunu vurguluyor. Rapor ayrica gicin ve karar
alma mekanizmasinin giderek artan bicimde merkezilesmesinin, yerel yone-
timlerin pandemiyle micadelede kendi bolgelerinin ihtiyaclarina gore strateji
gelistirmelerine ve uygulamalarina engel oldugunu belirtiyor. Yazar, pandeminin
Turkiye'deki ekonomik krizi derinlestirdigini ve mevcut sorunlu durumun ulk-
ede hukukun Gstinligini ve demokratiklesmeyi giiclendirmek icin daha fazla

cabayla ¢oziilebilecegi sonucuna variyor.

DPI, yazara bu ilgi cekici rapor icin tesekkirlerini sunar. Raporda ifade edilen

gorusler yazara aittir ve DPT'nin resmi gérisini yansitmaz.

Kerim Yildiz
Icra Kurulu Baskani
Demokratik Gelisim Enstittist
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OPPORTUNITIES FOR A DEMOCRATIC LEGAL ORDER BASED
ON PEACE IN TURKEY FOLLOWING THE COVID-19 PANDEMIC

INTRODUCTION

In Turkey, the extensive measures taken against the global pandemic as well
as attempts to curb its spread have been replaced by efforts to prevent an
economic crisis as a priority. The rise in Covid-19 cases during the period of so-
called normalisation has brought in an atmosphere of uneasy waiting. Since the
beginning of the Covid-19 pandemic, there has been a lot of debate on the ways
in which the measures are taken and what their basis might be. The dysfunc-
tionality of the legislature during the pandemic is seen as the practical embodi-
ment of the System of Executive Presidency. It is evident that the Parliament is
not able to fulfil its essential function.

Debates surrounding this issue are mainly concentrated on how the president’s
far-reaching powers in the legislative function, such as single-handedly estab-
lishing rules and creating extensive regulatory norms, are accompanied by the
ability to directly carry out the acts made possible by such powers, and how
all this is not counterbalanced by other elements, as well as being exempt from
inspection or supervision. The overly centralist manner in which state institu-
tions function, as well as the ways in which local administrations are prevented
from contributing to the process, are also much debated in this atmosphere of
political polarisation.

COVID-19 SALGININI iZLEYEN DONEMDE TURKIYE'DE "‘

BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

GIRIS

Kiresel salgin kapsaminda Turkiye'de 6zellikle ilk asamada alinan kapsaml 6n-
lemler ve salgini engellemede gosterilen cabalar, yerini giderek, ekonomik krizi
onleme onceligine biraktl. Normallesme adi altinda alinan yeni kararlarla devam
eden surecte salgin bakimindan vaka sayisinin yikselise gecmesi, beraberinde
huzursuz bir bekleyisi getirdi. Covid-19 salgininin basindan itibaren, tedbirlerin
alinma bigimi, kararlarin hukuksal dayanaklar: tzerine tartismalar da artarak
sirmektedir. Yasama organinin salgin siirecinde islevsizligi, Cumhurbaskanligi
Hukumet Sistemi olarak adlandirilan hitkiimet sisteminin, uygulamadaki yansi-
masi niteliginde goérulmektedir. Norm olusturmak bakimindan gelinen asama,
Meclisin asli islevini yerine getirememesinin géstergesi olarak karsimiza ¢ikmis-
tir.

Cumhurbaskaninin yasama islevindeki asir1 genisleme, tek basina kural koyma,
genis kapsamli dizenleyici norm olusturma guct ile, bu giice dayali tasarrufla-
rin dogrudan uygulanma olanaklarinin dengeleyici unsurlardan yoksunlugu ve
denetimden muaf olusu, konuyla ilgili tartismalarin ana eksenini belirlemekte-
dir. Devlet kurumlarinin isleyisinde asir1 merkeziyetci tutum ve yerel yonetim-
lerin siirece katkilarinin énlendigi tartismalar: da, siyasal kutuplasma esliginde
agirlik kazanan tartisma konular: arasindadir.

1
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OPPORTUNITIES FOR A DEMOCRATIC LEGAL ORDER BASED
ON PEACE IN TURKEY FOLLOWING THE COVID-19 PANDEMIC

One of Turkey’s most pressing problems is that the ruling power must be sub-
mitted to a system of checks and balances as a prerequisite of democracy. In
terms of the relation between the legislature and the executive, checks and
balances do not exist anymore. Neither is there a balance between the rul-
ing power and the opposition; overshadowed by political polarisation, tensions
overwhelm democratic checks and balances. The system of political parties and
the electoral system is causing problems. The structuring of the political par-
ties and the way electoral concerns shape their behaviour is an obstacle to a
functioning opposition. The problem becomes even more pronounced when we
consider the persistence of outdated modes of thinking in political parties as
well as their inability to adapt to the new times.

Because of problems with the judiciary, the legality of governmental oversight
cannot be put to the test. Under current circumstances, overcoming the serious
problems regarding the independence and impartiality of judicial bodies seems
impossible.

The empowerment of local governments, although it is a condition of democ-
ratisation and a necessity dictated by the current system of government, is
not realised, even though pro-government circles admit its necessity. On the
contrary, the centralist tendency takes stronger roots day by day, and demo-
cratic decision mechanisms are increasingly eliminated. This state of affairs has
intensified during the global pandemic.

COVID-19 SALGININI iZLEYEN DONEMDE TURKIYE'DE "‘

BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

Turkiye'de siyasi iktidarin, demokrasinin ¢n kosulu olarak dengelenmesi zorun-
lulugu, en 6nemli sorunlarin basinda gelmektedir. fktidarin dengelenmesi, yasa-
ma-yurutme iligkisi bakimindan ortadan kalmis durumdadir. iktidar-muhalefet
dengesi, siyasal kutuplasmalarin golgesinde kalmakta, demokratik dengeler ye-
rini gerilime birakmaktadir. Bu konuda, siyasal partiler rejimi ve secim siste-
mi olumsuzluklara zemin olusturmaktadir. Siyasi parti yapilanmalar: ve secim
sisteminden kaynakli kaygilarla hareket bicimi, saglikli bir muhalefetin éninde
temel engelleri olusturmaktadir. Buna, siyasi partiler 6zelinde gecmisten gelen
zihni yapilanmalar ve yeni doneme uyarlama kapasitesinin olmayisi da eklendi-
ginde sorun daha karmasik bir hal almaktadir.

iktidarin denetlenmesinin hukuka uygunluk diizlemindeki yarg: denetimi boyu-
tu, yargiya iliskin sorunlar nedeniyle gerceklesememektedir. Yarg! organlarinin
bagimsizlig1 ve tarafsizligina iliskin kokli olumsuz etkenlerin asilmasi, mevcut
kosullar birlikte olanaksiz goziikmektedir.

Demokratiklesmenin geregi ve yururlikteki hikimet sisteminin dayattif1 zo-
runluluk olarak, iktidara yakin cevrelerce de kabul edilen yerel yonetimlerin
ozerklik alanlarinin genislenmesi ve yetki genisligi ilkesi yasama gecirilememek-
tedir. Bunun yerine merkezilesme derinlesmekte ve tabana dayali karar meka-
nizmalari giderek ¢cok daha fazla bertaraf edilmektedir. Bu durum, kiresel salgin
stirecinde ¢ok daha yogun gozlemlenmektedir.

13
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OPPORTUNITIES FOR A DEMOCRATIC LEGAL ORDER BASED
ON PEACE IN TURKEY FOLLOWING THE COVID-19 PANDEMIC

|. PROBLEMS OF LEGAL BASIS IN
GOVERNMENTAL ACTS DURING
THE PANDEMIC

A. PANDEMIC MEASURES TAKEN BY A SINGLE CENTRE
OF DECISION-MAKING

There are a lot of debates and opinions on the potential transformation of gov-
ernments in the aftermath of Covid-19. According to some, the experience so
far indicates that authoritarian or populist regimes are not better at fighting
the pandemic. Indeed, countries such as South Korea and Taiwan, which re-
sponded to the pandemic in a timely and effective fashion, are not democracies
led by populist or authoritarian leaders.” Another widely held opinion is that
the pandemic will strengthen states and give further rise to nationalism. Gov-
ernments of all kinds will take emergency measures to manage the crisis and
when the crisis is over, a great many of them will not want to give up their new
powers.? In the near future, then, human rights problems will be a priority for
a lot of countries.

Covid-19 created new areas for authoritarian practices in many countries. The
mass monitoring applications intended to track the pandemic provide authori-
tarian regimes with a great opportunity. The potential risks of these applications
which make it possible for governments to track their citizens are a source of
worry for a great many organisations, including Amnesty International. In a joint
declaration with 100 other NGOs, Amnesty International has said that the digital
monitoring and tracking must be legal, measured and used only when necessary;
that the use of collected data must be limited to Covid-19 and that sharing the
data with third parties must be within legal limits - all measures to protect the
rights of the citizens. During times of crisis, it is understandable for citizens to

(1) shivshankarMenon, “Bu Pandemi Yararli Bir Amaca Hizmet Edebilir”, Post Korona Diinya,
TASAM (Tiirk Asya Stratejik Arastirmalar Merkezi), https://tasam.org/tr-R/Icerik/53613/post-korona_dunya_

() stephen M. Walt, “Daha Az Acik, Daha Az Miireffeh ve Daha Az Ozgiir Bir Diinya’, Post Korona Diinya,
TASAM (Tiirk Asya Stratejik Arastirmalar Merkezi), https://tasam.org/tr-R/Icerik/53613/post-korona_dunya_

COVID-19 SALGININI iZLEYEN DONEMDE TURKIYE'DE "‘

BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

I. KURESEL SALGINDA SiYASi iKTIDARIN
TASARRUFLARINDA HUKUKSAL
DAYANAKLARA iLISKIN SORUNLAR

A. SALGIN HASTALIK SURECINDE ALINAN ONLEMLERDE
KARAR VERICI TEK MERKEZ

Covid-19 sonrasinda tlke yonetimlerinin nasil bir dénisime ugrayabilecegine
dair ¢ok cesitli tartismalar ve gorusler ortaya cikti. Bir gorise gore; simdiye
kadarki deneyimler, otoriterlerin veya popilistlerin pandemiyle miicadele ko-
nusunda daha iyi olmadiklarini gésteriyor. Gergekten de, Kore ve Tayvan gibi
erken ve basaril bir sekilde yanit veren tlkeler, populist veya otoriter liderlerin
yonettigi demokrasiler degildi.® Bununla birlikte agirlikli diger bir goris ise,
Pandemi, devleti kuvvetlendirecek ve milliyetciligi yeniden pekistirecektir. Her
tirden hikiimet, krizi yénetmek i¢in acil durum 6nlemleri alacak ve bircogu kriz
bittiginde bu yeni giclerden vazgegmeye razi olmayacaklardi.® Ontimuzdeki do-
nemde, bir¢ok tilke bakimindan, insan haklar: sorunlar: birincil mesele olarak
gindeme yerlesecektir.

Covid-19, birgok tilkede otoriter uygulamalarin gerceklestirilebilecegi yeni alan-
lar yaratti. Bu baglamda, salginin izini sirmek tGizere yaratilan kitlesel gdzetleme
uygulamalari otoriter rejimlere biiyiik bir firsat sunuyor. Vatandaslarin takibine
olanak saglayan bu tir uygulamalarin doguracag: potansiyel riskler, basta Ulus-
lararas1 Af ¢rgiti olmak Gzere bircok kurulus tarafindan kaygiyla takip edili-
yor. Uluslararasi Af Orgiit, 100 sivil toplum kurulusuyla birlikte yayimladig
bildiride dijital gozetimin hukuki, zorunlu ve 6lctla olmasi, veri kullaniminin
Covid-19'la sinirl olmasi ve verilerin Gclincy taraflar ile paylasilmasinin huku-
ki simirlar icinde olmasi gibi vatandaslarin haklarini koruyan birtakim ¢nlemler
alinmas: gerektigini belirtmektedir. Normal zamanlarda bireyler tarafindan ka-

(1) ShivshankarMenon, “Bu Pandemi Yararli Bir Amaca Hizmet Edebilir’, Post Korona Diinya,
TASAM (Tirk Asya Stratejik Arastirmalar Merkezi), https://tasam.org/tr-R/Icerik/53613/post-korona_dunya_

() stephen M. Walt, “Daha Az Acik, Daha Az Miireffeh ve Daha Az Ozgiir Bir Diinya’, Post Korona Diinya,
TASAM (Tiirk Asya Stratejik Arastirmalar Merkezi), https://tasam.org/tr-R/Icerik/53613/post-korona_dunya_
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OPPORTUNITIES FOR A DEMOCRATIC LEGAL ORDER BASED
ON PEACE IN TURKEY FOLLOWING THE COVID-19 PANDEMIC

become used to practices they wouldn’'t consent to under normal circumstances.
As Ronald Reagan once said, “Government programs, once launched, never dis-
appear.” We must remain sceptical about whether governments will give up their
increased powers after the pandemic, and follow up on the issue. In this regard,
actors of free society, especially NGOs, have a lot of responsibilities both during
and after the pandemic.® In following up these practices, the power of civil soci-
ety as well as the space left to NGOs by the political and legal system is going to
play a determining role.

In Turkey, the power of social groups of opposition and civil society organisa-
tions has always been limited. Under the constitutional order established with
the 1980 coup détat, every possible constitutional and legal measure to restrict
and neutralise opposition was taken. The governmental mentality which fol-
lowed on the heels of the coup and which still reigns today is the inverse of the
liberal democratic principle, “Everything which is not forbidden is permitted.”
This mentality, which holds that groups or individuals have no freedoms in areas
that impinge on the state’s activities, is an authoritarian one. Not only has the
constitution restricted the extent of group freedoms and rights, but it has also
defined the powers of the government in a way which permits arbitrariness with
regard to the formation and activities of groups exercising their group rights
and freedoms.® The government’s powers over rights and freedoms are the rule
rather than the exception. The use of collective rights such as meetings, asso-
ciations and the right to strike has been largely left to the discretion of compe-
tent authorities. The clause “non-delayable cases” permits governing bodies to
suspend or terminate the exercise of these rights and freedoms. This is also one
of the results of the Constitution of 1982’s expansion of executive powers.® De-
spite all the changes, especially those undertaken during the EU Harmonisation
process, this constitutional essence, complemented by laws, has never altered.

In addition to its general tendency to prioritise the executive over the legis-
lature, the Constitution of 1982 made the executive exceedingly powerful. In
Turkey, there are two aspects to the executive’s power. The first regards the
position of the executive with respect to the legislature and the judiciary. The
second regards the power of the executive over civil society and individuals.
The first aspect is determined through constitutional regulations whereas the

B3) Ozgiirliiklerin Covid-19 ile imtihani, Ozgirliik Arastirmalari Biilten, Say:1, 5.6.
4) Bulent Tanér, Tiirkiye’nin insan Haklari Sorunu, BDS Yayinlari, istanbul 1990, 5.149.
() Biilent Tanér, iki Anayasa 1961-1982, Beta Yayinlari, istanbul 1986, 5.137.

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

bul edilmeyecek olan bir takim uygulamalarin kriz zamanlarinda kaniksanmasi
anlasilabilir. Yine de bir devlet adaminin (Baskan Reagan)in ifadesiyle, “huku-
met programlari bir kez baslatildiginda asla yok olmazlar” gercegini, hikimetle-
rin bu siiregte artirdiklar: yetkilerden daha sonra vazgecip vazge¢meyeceklerine
dair stipheyi akilda tutmak ve bunun takibini yapmak zorunludur. Sonug olarak,
kriz sirasinda ve kriz sonrasi siirecte, basta sivil toplum kuruluslar: olmak tze-
re bitin ozgir toplum aktérlerinin Gzerine buytk bir sorumluluk ddstyor.®
Bununla birlikte, siyasal ve hukuksal sistemin, sivil toplum ¢rgitlerine biraktig:
alan ve sivil toplumun gicd, uygulamalarin takibinde temel belirleyici olacaktir.

Turkiye'de toplumsal muhalefet odaklar: ve sivil toplum 6rgutlerinin gict geg-
misten beri zaten son derece zayifti. 12 Eylil Askeri Darbesiyle kurulan ve de-
vam eden Anayasal dizen ve onu izleyen dénemde, muhalefet olanaklarini si-
firlama yéniinde her tirli Anayasal ve yasal énlemin alinmasi yoluna gidilmisti.
Darbeden itibaren gelistirilen ve bugiin de stirdirilen yonetime hakim olan zih-
niyet, “yasaklanmamis faaliyet serbesttir” seklindeki liberal demokratik ilkeye
tamamen terstir. Ayni zamanda devletin de faaliyet alanina giren konularda,
gruplarin ya da bireylerin 6zgurliklerinin olmadig1 varsayimina dayanan bu zih-
niyet, otoriter bir anlayisin sonucudur. Anayasa, toplu ¢zgurlikler alanini son
derece daraltmakla kalmamus, toplu 6zgurlikleri kullanan gruplarin olusumuna
ve faaliyetlerine yonelik olarak yénetim yetkilerini, keyfilige olanak saglayacak
dizeyde tanimistir.® Yonetimin, hak ve 6zgurlikler Gizerindeki yetkileri, istisnai
olmaktan ¢ikmis, genel bir kural haline gelmistir. Toplanti, dernek, grev haklar:
gibi kolektif haklarin kullanimi, bitytik oranda yetkili makamlarin takdirine bira-
kilmistir. “Gecikmesinde sakinca bulunan haller” seklindeki belirleme, yonetim
organlarinin, bu hak ve ézgurluklerin kullanilmasini durdurmasina ya da son
vermesine olanak tanimaktadir. Bu durum ayni zamanda, 1982 Anayasasinin
yuruatme erkini guclendirmesinin uzantilarindan biridir.® Anayasa’'nin, 6zellikle
Avrupa Birligi uyum strecindeki tim degisikliklerine ragmen, yasalarla tamam-
lanan bu 6z hi¢ degismemistir.

1982 Anayasasl, yurutmenin yasama karsisinda gi¢ kazanmasi yénindeki genel
egilimin o6tesinde, yuritme erkini ayrica son derece guclu kilmistir. Turkiye'de
yurutmenin guclaldgind iki yonld ele almak gerekmektedir: Bunlardan birin-
cisi, yliritmenin yasama ve yargi karsisindaki konumuna iligkindir. ikincisi ise,

B) Ozgiirliklerin Covid-19 ile imtihani, Ozgiirliik Arastirmalari Biilten, Sayt:1, 5.6.
(4) Bilent Tanor, Tiirkiye’nin insan Haklari Sorunu, BDS Yayinlari, istanbul 1990, 5.149.
(5) Biilent Tanor, iki Anayasa 1961-1982, Beta Yayinlari, istanbul 1986, 5.137.
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second mostly emerges through legal and executive regulations.® In terms of
dictating politics, the second aspect makes it possible for the head of the exec-
utive to gain extraordinary powers and position. From a legal standpoint, such
an unfavourable situation for democracy is caused by the system of political
parties and the electoral system.

With the Constitutional change of 2017 and the new Executive Presidency, the
executive function, which in Turkey is embodied in the President, has become
exceedingly powerful against the legislature and judiciary. Since the Executive
Presidency came into effect through a Constitutional change, the decision-mak-
ing mechanisms has become centralised in principle. That the centralisation
would become inevitable was often said in defence during the Constitution-
al amendments of 2017. With these changes, Constitutional support for even
further centralisation on top of the already extensively authoritarian political
structure was created.

The Constitution’s expansion of authority is particularly embodied in the ex-
cessive power it bestows on the executive function and the powers it gave to
the President when it came into effect. This power makes itself felt in an ex-
ponentially increased manner during extraordinary times.” The Constitutional
amendments of 2017 further consolidate the already exhaustive authority pro-
vided by the Constitution. These Constitutional amendments have the effect of
rendering the already fragile separation of powers and the checks and balances
even more so. In principle the Constitutional amendments of 2017® have made
the President - in addition to his already extensive current powers - the sole
control over the executive, and with every measure ensuring his penetration of
the legislature and the judiciary. The power bestowed on the executive function
by the Constitution, embodied in the President, and the extraordinary powers
of the President in states of emergency have become permanent in ordinary
times as well. The undemocratic Constitutional amendments of 2017 concen-
trated the authoritarian structure and powers of the Constitution of 1982 in
one person, the President, and solidified his existing power.

(6) Liith Duran, Tiirkiye Yonetiminde Karmasa, Cagdas Yayinlart.,, istanbul 1988, 5.48-50.

"

(7) Sevtap Yokus “1982 Anayasasi'nda Yiiriitme Erkinin Agirhgi’, Maltepe Universitesi Hukuk Fakiiltesi Dergisi
(Prof. Dr. AyferiGoze'ye Armagan), Maltepe Universitesi Yayinlari, 2004/1-2, istanbul, 5.239-255.

®) 6771 sayil “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapiimasina Dair Kanun”
Kabul Tarihi: 1.01.2017, R.G: 11 Subat 2017, Say1: 29976.
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yuritmenin sivil toplum ve bireyler tzerindeki etkinligi seklinde belirtilebilir.
Birinci yon anayasal dizenlemeler ile belirlenirken, ikinci yon ¢ogunlukla yasal
ve yonetsel diuzenlemeler ile belirir.© ikinci yon, siyaseti belirleme agisindan,
yuritmenin basindaki liderin tstin yetkiler ve konum kazanmasina varacak im-
kanlar tanimaktadir. Demokrasi baglaminda bu olumsuzluklara yasal boyutta,
basta siyasi partiler rejimi ve secim sistemi neden olmaktadir.

2017 Anayasa degisikligi ile Cumhurbaskanhig1 Sistemi, Turkiye’de, Cumhurbas-
kaninda somutlasan yuritme erkinin, yasama ve yarg! karsisinda zaten gucli
olan o6zelliklerini ¢cok daha giclu kilmistir. Cumhurbaskanligit Hikiumet Sistemi
olarak adlandirilan hiktimet sisteminin Anayasa degisikligi yoluyla yururlige
girmesinden bu yana kararlarin alinma bicimi esas olarak merkezilesmistir. As-
linda merkezilesmenin kacginilmaz olacag1 savunusu 2017 Anayasa degisiklikleri
sirasinda fazlasiyla dile getirilmisti. 2017 Anayasa degisiklikleriyle, zaten biyiik
oranda otoriter olan siyasal yapiya ¢ok daha fazla merkezilesmenin Anayasal
dayanaklar: olusturulmus oldu.

Anayasa’nin otoriteyi genisleten 6zelligi, yirutme erkine sagladig1 asir1 gic ve
asil olarak yururlige girdiginden itibaren Cumhurbaskanina taninan yetkilerle
somutlastinlmistir. Ustelik bu gtg, olaganisti dénemde katlamali olarak kendi-
sini gostermektedir.” 2017 Anayasa degisiklikleri, Anayasa'nin iceriginde zaten
fazlasiyla sagladigi otoritenin agirhigini, daha da pekistiren dizenlemeleri iger-
mektedir. Anayasa degisiklikleri ile esas olarak, zaten zayif erkler dengesi ve
denetim sistemine en kirilgan sekil verilmektedir. 2017 Anayasa degisiklikleri®
esas olarak Anayasa’ya, Cumhurbaskaninin, mevcut oldukga genis yetkilerinin
otesinde, yuritmeyi tek basina elinde tuttugu, yasama ve yargiya da nifuz et-
mesinin tim 6nlemlerinin alindig1 bir igerik kazandirmistir. Anayasa’min Cum-
hurbaskaninda somutlasan yuritmeye tanidigl gici ve olaganusti donemde
Cumhurbaskanina taninan olaganuisti glcu surekli hale getirmistir. Bununla
da kalmamis, olaganisti rejimin Cumhurbaskanina sagladig: yetkileri, olagan
donemde de sirekli hale getirmistir. Demokratik icerikten yoksun 2017 Ana-
yasa degisiklikleri, 1982 Anayasasinin otoriter yapisini, iktidar yetkilerini tek
merkezde, Cumhurbaskaninda toplayarak Cumhurbaskaninin mevcut gicini
percinlemistir.

(6) Luth Duran, Tiirkiye Yonetiminde Karmasa, Cagdas Yayinlari,, istanbul 1988, 5.48-50.
(7). Sevtap Yokus “1982 Anayasasi‘nda Yiiritme Erkinin Agirhgr’, Maltepe Universitesi Hukuk Fakiiltesi Dergisi
(Prof. Dr. AyferiGoéze'ye Armagan), Maltepe Universitesi Yayinlari, 2004/1-2, istanbul, 5.239-255.

8) 6771 sayili “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapiimasina Dair Kanun”
Kabul Tarihi: 1.01.2017, R.G: 11 Subat 2017, Sayi: 29976.
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Turkey’s governmental system, named “the Executive Presidency,” was designed
to be a “Turkish-style presidential regime”. However, the governmental system
that emerged out of the Constitutional amendments has no similarity at all to
the standard presidential regimes. The strict separation of powers at the heart
of the presidential regime is absent from the “Turkish-style presidential regime”.
Checks and balances have similarly been omitted. The heightened power of the
executive controlled single-handedly by the president is beyond that of a pres-
ident under the Executive Presidency. The system of political parties and the
electoral system in Turkey allow a separate kind of power to be concentrated
in the hands of the leader. The President wields all the powers deriving from
various sources. The governmental system that came out of the Constitutional
amendments is different from the presidential regime, under which there is
a strict separation of powers both in theory and practice, and also from the
parliamentary system, which has checks and balances as well as the effective
oversight of the executive by the legislature. As such, Turkey’s current govern-
mental system is unlike any other democratic system of government.

The extent of powers conferred on the President by the Constitutional amend-
ments of 2017 pose a threat to the democratic order. The President has the pow-
er to renew elections, appoint Vice Presidents and Ministers as well as senior
public executives, appoint members to the Board of Judges and Prosecutors
and so on - all unlimited, unconditional powers without check.® The President
appoints Vice Presidents, Ministers and senior bureaucrats on his own. When
the President appoints an MP as a Minister or a Vice President, the appointed
person’s MP status is terminated; if and when his appointment as a Minister or
VP ends, he cannot return to being an MP. Over such a person, the President
would have absolute control.(®

Under the system of Executive Presidency the executive power is concentrat-
ed in one person. The executive functioning is similar to how a company is
administered. Indeed, prior to the last elections, the organisational scheme of
Ministers and other units under the Executive Presidency were introduced in
corporate management terminology. Those directly under the President were
organised along lines of finance, communication, human resources, technology
and investment offices. Councils making policy in a variety of areas and the

() Kemal Gozler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, 5.21.

(10) Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayill Anayasa Degisikligi Hakkinda Kanun'a
lliskin Degerlendirmeler”, Giincel Hukuk Dergisi, Mart 2017, 5.60.
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“Cumhurbaskanhig: Sistemi” olarak adlandirilan Turkiye'deki hiikimet sistemi,
“Turk tipi baskanlik rejimi” seklinde tasarlandi. Ancak, Anayasa degisiklikleri ile
ortaya ¢ikan hikimet sisteminin klasik “baskanlik rejimi” ile bir benzerligi bu-
lunmamaktadir. Bagkanlik rejiminin temelinde varolan kati erkler ayrigi, “Turk
tipi baskanlik rejimi’nde gerceklesmedi. Erkler aras: denge ve denetim meka-
nizmalar: ise tamamen devre disi kaldi. Cumhurbaskaninda toplanan yuritme
yetkisindeki artis, baskanlik sisteminde de baskanin tasidig1 glicin 6tesindedir.
Cunkd, siyasi partiler rejimi ve secim sistemi Turkiye'de liderde ayrica bir glc
toplanmasina neden olmaktadir. Béylece Cumhurbaskani, cesitli kaynaklardan
saglanan tim gucleri Gzerinde tasimaktadir. Anayasa degisiklikleriyle ortaya
cikan hikimet bicimi ise, erklerin kati1 bir sekilde ayrildigi, hem olusum hem
de isleyiste keskin ayriliklarin oldugu baskanlik rejimine de; denge ve denetim
mekanizmalariyla ¢alisan ve ytritme tzerinde yasamanin etkin denetiminin ol-
dugu parlamenter rejime de uymamaktadir. Bu nedenle, son sekliyle Turkiye'de-
ki hiktumet sistemi, demokratik hikimet sistemlerinden herhangi birine tam
olarak benzememektedir.

2017 Anayasa degisikliklerinin Cumhurbaskanina sagladig: yetki alani, demok-
ratik dizen acisindan tehlike olusturabilecek boyutlardadir. Cumhurbaskani-
nin, secimleri yenileme, Cumhurbaskan: yardimcilarini ve bakanlar: atama, tst
dizey kamu yoneticilerini atama, Hakimler ve Savcilar Kuruluna itye atamalar:
gibi yetkileri, herhangi bir denetime bagh olmayan sinirsiz, sartsiz yetkilerdir.
© Cumhurbaskani, Cumhurbaskani yardimcilarini, bakanlar: ve Gst dizey bu-
rokratlar1 tek basina atamaktadir. Cumhurbaskaninin, bir milletvekilini, bakan
ya da Cumhurbaskan: yardimcisi olarak atamasi halinde, atanan kisinin millet-
vekilligi sona erecek ve herhangi bir sekilde Cumhurbaskanlhig: yardimcig: ya da
bakanlik goérevi sona erdiginde, tekrar milletvekilligi gérevine donemeyecektir.
Bu durum, tekrar milletvekilligi gorevine déonemeyecek olan, Cumhurbaskani
yardimcisl ya da bakan olan kisi tizerinde Cumhurbaskaninin kesin hakimiyeti-
ne neden olacaktir.(©

(9 Kemal Gozler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, 5.21.

(10) Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanun'a
iliskin Degerlendirmeler’, Giincel Hukuk Dergisi, Mart 2017, 5.60.
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ministries surrounding these councils were another level. Thus for the first time
in the history of the Turkish Republic, on an institutional level, the primacy of
the executive over the legislature was established. As well as the substance of
the system, its administrative organisation also shows that all state bodies and
institutions are modelled to serve the centralist structure of government.

Prior to the Constitutional amendments, the State Supervisory Council’s func-
tioning, the terms of office of its members and other personnel affairs were
regulated by laws; with the Constitutional amendments of 2017, these regula-
tions were subsumed under Presidential decrees. Now the Council is appointed
by the President and works entirely under him; it only acts when the President
orders it, and Constitutional amendments have made it possible for the Council
to carry out “administrative investigations”. The armed forces is now also part
of the State Supervisory Council’s purview. The State Supervisory Council can
carry out all kinds of “administrative investigation”, inspection, review and au-
dit in all public agencies and institutions, as well as in all kinds of organisations
where more than half of the capital is owned by these agencies and institu-
tions; in public professional organisations, in labour and employer organisa-
tions of all levels and in public benefit organisations on the President’s request.
Because they include the power to conduct administrative investigations, the
President’s powers over - and through - the State Supervisory Council are for-
midable indeed. To be able to directly inspect and monitor all public agencies
and institutions as well as public benefit organisations is such an extensive,
wide-ranging power.

The Constitution now provides that Presidential decrees will regulate the proce-
dures and principles of the appointment of senior administrators. This change
has also given the President a new and personal power. Previously, the proce-
dures and principles of appointments in the state bureaucracy were regulated
by a number of laws, starting with the Civil Servants Law; however, now that
it is explicitly stipulated that this power is to be used through Presidential de-
crees, the legislature is de facto prevented from regulating in this area. The
President will single-handedly decide who will be appointed to senior civil ser-
vice positions, as well as the qualifications necessary for appointment.™

(11) Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi’, Giincel Hukuk Dergisi,
Mart 2017, 5.50.
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Cumhurbaskanlig1 Sisteminde yuritme erki tek kiside toplanmaktadir. Yrut-
medeki yonetim bicimi ise, bir tir sirket isleyisine benzetilmektedir. Nitekim
son secim sirecinde, Cumhurbaskanina baskanlik rejimindeki 6zelliklerle baglh
bulunan bakanlarin ve diger birimlerin calisma semasi, sirket yonetimine ait ter-
minoloji kullanilarak acgiklandi. Cumhurbaskani etrafindaki ilk halkada, finans,
iletisim, insan kaynaklari, teknoloji ve yatirim ofisleri seklinde bir 6érgiitlenme
semas! olusturuldu. Diger bir halka, farkl alanlarda politikalar tretecek kurul-
lar ve bu kurullar: ¢evreleyen bakanliklar olarak belirlendi. Turkiye’de Cumhuri-
yet tarihinde ilk kez, kurumsal diizeyde, yasama yerine yurtutmenin asliligi belir-
lenmistir. Sistemin icerigiyle birlikte yénetim ¢rgiitlenmesi bigimi, yasama erki
de dahil devletin tim kurum ve kuruluslarinin, merkezi yénetim yapisina hizmet
esasina dayanilarak sekillendirildigini gostermektedir.

Anayasa degisiklikleri 6ncesinde, Devlet Denetleme Kurulu'nun, isleyisi, tyele-
rinin gorev suresi ve diger 6zlik islerinin dizenlenmesi kanunla olanakliyken,
bu hususlardaki dizenlemeler 2017 Anayasa degisiklikleri kapsaminda Cum-
hurbaskanlig kararnamesine birakilmistir. Cumhurbaskaninca atanan ve tama-
men Cumhurbaskanina bagl calisan, sadece Cumhurbaskaninin istegi tzerine
harekete gecebilecek bu Kurula, Anayasa degisiklikleri ile “idari sorusturma”
yetkisi de taninmistir. Silahli kuvvetler de Devlet Denetleme Kurulu'nun gérev
alani kapsamina alinmistir. Devlet Denetleme Kurulu, Cumhurbaskaninin istegi
Uzerine, tim kamu kurum ve kuruluslarinda ve sermayesinin yarisindan fazla-
sina bu kurum ve kuruluslarin katildig: her turld kurulusta, kamu kurumu nite-
liginde olan meslek kuruluslarinda, her dizeydeki isci ve isveren meslek kuru-
luslarinda, kamuya yararl derneklerle vakiflarda, her tirla “idari sorusturma,”
inceleme, arastirma ve denetlemeleri yapabilecektir. Cumhurbaskaninin Devlet
Denetleme Kurulu Gizerinden kullanacag yetkiler, idari sorusturma yetkisini de
icerdigi icin oldukga etkilidir. TGm kamu kurum ve kuruluslari, kamu yarar: gu-
den vakif ve dernekleri dogrudan denetleme imkani, yetkinin oldukga yaygin
kullanilabilecegi anlamini tasimaktadir.

Degisiklik sonrasinda Anayasa, st kademe yoneticileriyle ilgili olarak, atanma-
larina iliskin usul ve esaslarin Cumhurbaskanligl kararnamesiyle dizenlenecegi
hukmiine yer vermistir. Ust kademe yoneticilerinin atamalarinin Cumhurbag-
kanlig: kararnamesiyle dizenlenecegi yonindeki Anayasa degisikligi, Cumhur-
baskanina yeni bir kisisel yetki alani daha yaratmistir. Degisiklik dncesinde,
devlet burokrasisindeki atama usul ve esaslari, Devlet Memurlari Kanunu'ndan
baslayarak, bircok 6zel kanunla dizenlendigi halde, artik bu yetkinin acikca
Cumhurbaskani kararnamesiyle kullanilacaginin belirtilmis olmasi, yasamanin
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As well as changing the governmental system, the Constitutional amendments
of 2017 contain a number of regulations which give the President excessive
power. Following these changes, the President now single-handedly controls
the executive, and makes the bureaucratic appointments himself. The President
also has the de facto power to determine legislation, to share the legislative
function and to renew the legislature when he wants. The powers of the polit-
ical leader over the legislative, executive and judiciary functions have become
excessive. The Executive Presidency, therefore, brought with it a much more
authoritarian and centralist regime compared to the past.

As was claimed beforehand, the Constitutional amendments of 2017 made a
much more centralist government inevitable. During the Covid-19 pandemic,
the overly centralist structure became much more visible. It also became evi-
dent that the executive had become dysfunctional. During this process, it be-
came clearer than ever that the President held total control over the executive
function, and as all other state bodies and institutions became invisible, the
President revealed himself to be the only power within the state.

B. GAPS IN THE LEGAL BASIS OF PREVENTIVE
MEASURES AGAINST COVID-19

Article 13 of the Constitution defines the guarantees of rights and freedoms. In the
context of EU harmonisation and Constitutional amendments in favour of rights
and freedoms, this provision was changed into the guarantee of Constitutional
rights and freedoms in 2001. According to this provision, the rights and freedoms
defined by the Constitution can only be restricted by laws. Despite this, Turkey’s
Covid-19 measures didn’'t obey the “restricted only by laws” imperative. The dys-
function of the Parliament became very pronounced during this process. That the
Executive Presidency made the Parliament dysfunctional was often talked about;
in light of the Covid-19 measures, this claim became very concrete. All of the de-
cisions were Presidential decrees or similar decisions. However, all measures im-
pinging on rights and freedoms ought to have had clearly defined legal basis.

The quality, judicial review and legal value of these regulatory activities known
as Presidential Decrees and Presidential Decisions have been heavily analysed
since the Constitutional amendments of 2017, which enabled the transition to
the system of Executive Presidency.

The Presidential Decrees have replaced the ordinary decree-laws from before
the Constitutional amendments. The decree-laws formerly issued by the Cabi-

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

bu alanda dizenleme yapmasin fiilen engellemektedir. Kimin tst dizey kamu
gorevine atanacagina ve atamada hangi niteliklerin aranacagina Cumhurbaska-
n1 tek basina karar verecektir.™

Hukumet sistemi degisikliginin 6tesinde, 2017 Anayasa degisiklikleri esas olarak
Cumhurbaskanini asir: yetkilerle donatan bir dizi dizenlemeyi icermektedir. Ana-
yasa degisiklikleriyle Cumhurbaskan, Yurutmeyi tek basina belirlemekte, biirok-
ratik atamalari tek basina yapabilmektedir. Bununla birlikte Cumhurbaskan, fiilen
yasamay1 belirleme, yasama fonksiyonunu paylasma ve istediginde yasamay1 ye-
nileme olanaklarina sahiptir. Yasama, ytrttme ve yargi organlar: izerinde siyasal
liderin edindigi yetkilerle giici son derece artmistir. Boylece, Cumhurbaskanlig:
Sistemiyle ayni zamanda ¢ok daha otoriter ve merkeziyetci bir rejime gecilmistir.

2017 Anayasa degisiklikleri sirasinda ileri stirildigu uzere, Anayasal degisik-
likler, cok daha merkezi bir yénetim kaginilmaz sonucuna neden oldu. Covid-19
salgini siirecinde asir1 merkeziyetci yap: cok daha goérunir hale geldi. Yasamanin
islevsiz hale geldigi net olarak gérildd. Sonucta, devlet organlarindan yuritme
glcu ve yuritme gicuind tek basina elinde tutan Cumhurbaskani, diger devlet
organlarinin ve kurumlarinin timinin gérinmez oldugu bu siirecte devletin tek
erki oldugunu ¢ok daha net bir sekilde gosterdi.

B. COVID-19 SALGININI ONLEME AMAGLI KARARLARIN
HUKUKSAL DAYANAKLARINDA BOSLUKLAR

Anayasa’nin 13. maddesi, hak ve 6zgurliklerin givence oélcutlerini belirlemis-
tir. Turkiye’de 2007de Avrupa Birligi'ne uyum baglaminda, hak ve ézgurlikler
lehine yapilan Anayasa degisiklikleri kapsaminda bu hikim Anayasal hak ve
ozgurliklerin givence hikmine dénismustir. Bu hitkme gore; Anayasa'da yer
alan hak ve 6zgurlikler ancak kanunla sinirlanabilir. Turkiye'de Covid-19 salgi-
ni kapsaminda alinan 6énlemlerde, Anayasa’nin amir hikmine ragmen “kanunla
sinirlama” zorunluluguna uyulmadi. Bu suregte Meclisin islevsizligi belirgin hale
geldi. Surekli tartisma konular1 arasinda olan, Cumhurbaskanhig Hikumet Sis-
teminin, Meclisi islevsiz hale getirdigi tespiti, Covid-19 salgini nedeniyle alinan
onlemler sirasinda somutlasmis oldu. Alinan tim kararlar, Cumhurbaskaninin,
kararname ya da karar seklinde olusturdugu islemlerden ibaret kaldi. Oysa, hak
ve ozgurlik alaninda alinan 6nlemlerin agik ve net kanuni dayanaga ihtiyaci
bulunmaktaydi.

(11) Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi’, Giincel Hukuk Dergisi,
Mart 2017, s.50.
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net of Ministers had long been the cause of debate due to their substance and
on whether they violated the prohibition of the delegation of the legislative
power. For these ordinary decree-laws the Constitution had issued some limi-
tations and subjected them to the inspection of the Parliament at every stage.

The tendency of the Constitution of 1982 to enable the executive through de-
cree-laws meant that there was a lot of discussion surrounding these decrees.
Different opinions regarding the quality of the decree-laws emerged from these
debates.®? Although it was largely accepted that the Constitution of 1982 had
preserved the rule that the executive derived from the legislature,® it was de-
bated whether this amounted to a delegation of the legislative power. It was
also said that in addition to the decree-laws giving extra power to the executive,
the legislature’s reticence on this issue increased the problems regarding the
practical applications of the decrees, and that the Parliament acted “too gener-
ously” in authorising the Cabinet of Ministers, and ignored®™ the requirement
of a swift and prior meeting despite the Constitution’s dictate.

The fundamental distinction regarding the restriction of rights and liberties in
the Constitution of 1982, that is to say, regulations pertaining to states of emer-
gency being entirely distinct from states of normalcy, also applied to the de-
cree-laws. In this context, both before and after the Constitutional amendments
of 2017, state of emergency decrees were kept outside of the Constitution’s reg-
ulations regarding ordinary times." Prior to the Constitutional amendments
of 2017, Article 91 of the Constitution, which regulated decree-laws, stipulated
that the topical restriction and condition of jurisdiction law that basic rights
and freedoms and political rights and freedoms wouldn’t fall within the de-
cree’s remit, applied to ordinary decree-laws, but not to state of emergency
decree-laws. Since the Constitutional amendments of 2017, state of emergency
Presidential decrees do not require the jurisdiction law anymore; neither is a
topical restriction imposed. On a Constitutional level, then, a first-hand reg-
ulatory space is opened up for the executive through the state of emergency

(12) Necmi Yiizbasioglu, Tiirkiye’de Kanun Hiikmiinde Kararnameler Rejimi, Yayinlari,, istanbul 1996, 5.50 vd.
(13) Mehmet Turhan, Hiikiimet Sistemleri ve 1982 Anayasasi, Dicle Universitesi Hukuk Fakiiltesi Yayinlari,
Diyarbakir 1989, 5.96.

(14) Turgut Tan, “Tiirk Hukukunda Kanun Hiikmiinde Kararname Uygulamasi ve Sorunlar”,
Prof. Dr. Latif Cakici'ya Armagan, Ankara Universitesi Siyasal Bilgiler Fakiiltesi Dergisi,
Cilt:50, No:1-2, Ocak-Haziran 1995, 5.353.

(15) Fazil Saglam, “KHK Cikarma Yetkisinin Sinirlari uygulamanin Yayginlasmasindan Dogabilecek Sorunlar’,
Anayasa yargisi 1, Anakara 1984, 5.262.
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Cumhurbaskanlig1 Kararnameleri ve Cumhurbaskanligi Kararlar: seklinde olus-
turulan dizenleyici islemlerin niteligi ve yargisal denetimi ile yasalar karsisin-
daki degeri konusu ayni zamanda Cumhurbaskanlig Sistemine gecisi saglayan
2017 Anayasa degisikliklerinden bu yana yogun tartisilan konular arasindaydi.

Cumhurbaskanligl Kararnameleri, Anayasa degisiklikleri 6ncesindeki haliyle
olagan dénem kanun hikmiinde kararnamelerin yerine ge¢cmistir. Daha énceki
dénemde Bakanlar Kurulu tarafindan cikarilan kanun hikminde kararnamele-
rin niteligi ve yasama yetkisinin devri yasaginin ihlali olup olmadig1 da uzun yil-
lar tartisilmisti. Ancak olagan kanun hikminde kararnameler icin Anayasa, bir
takim sinirlamalara gitmis ve her asamada Meclisin denetimine tabi tutmustu.

1982 Anayasasrnin kanun hikmunde kararnameler yoluyla ytritmenin énind agma
egilimi kanun hikmiinde kararnamelerle ilgili tartismalarin yogunlasmasina neden ol-
mustu. Bu tartismalarla, kanun hikmuinde kararnamelerin niteligi konusunda farkl
gorusler de ortaya ¢ikmust1."? Yiritmenin, yasamann bir tiirevi oldugu kuralinin 1982
Anayasas’nda korundugu diisiincesi biytk oranda kabul edilmekle® birlikte tartis-
malar, yasama yetkisinin devri niteliginde sayilip sayillmayacagi noktasindayd:. Kanun
hikmuinde kararnamenin yuritmeye art1 gii¢ kazandirmasinin yani sira yasamanin bu
konudaki geri durusuyla, kanun hikmiinde kararname uygulamasinda ortaya gtkan
sorunlarin arttigl ve Meclisin, Bakanlar Kuruluna yetki vermekte “fazlasiyla comert”
davranirken, Anayasanin emrine ragmen, 6ncelik ve ivedilikle gériisme zorunlulugunu
dikkate almadig1™ tartisma konular: arasindaydi.

Hak ve 6zgurliklerin sinirlandiriimas sistemi ile ilgili 1982 Anayasasrnin getirdigi temel
ayrim, yani olaganisti yonetime yonelik dizenlemelerin olagan donemden buttntyle
ayrilmis olmasi 6zelligi, kanun hikmuinde kararnameler i¢in de gecerliydi. Bu kapsam-
da 2017 Anayasa degisiklikleri 6ncesinde ve sonrasinda Olaganisti hal kararnameleri,
Anayasanin olagan doéneme iliskin diizenlemelerinin disinda tutulmustur.® 2017 Ana-
yasa degisiklikleri 6ncesinde, kanun hitkmiinde kararnameler konusunun diizenlen-
digi Anayasanin 91. maddesi, olagan kanun hikmuinde kararnameler icin éngérdugy,
temel hak ve ¢zgurlikler ile siyasal hak ve ¢zgurlikler alaninin diizenlenemeyecegi

(12) Necmi Yiizbasioglu, Tiirkiye’de Kanun Hiikmiinde Kararnameler Rejimi, Yayinlari., istanbul 1996, 5.50 vd.
(13) Mehmet Turhan, Hiikiimet Sistemleri ve 1982 Anayasasi, Dicle Universitesi Hukuk Fakiiltesi Yayinlari,
Diyarbakir 1989, 5.96.

(14) Turgut Tan, “Tiirk Hukukunda Kanun Hiikmiinde Kararname Uygulamasi ve Sorunlar’,
Prof. Dr. Latif Cakic'ya Armagan, Ankara Universitesi Siyasal Bilgiler Fakiiltesi Dergisi,
Cilt:50, No:1-2, Ocak-Haziran 1995, 5.353.

(15) Fazil Saglam, “KHK Cikarma Yetkisinin Sinirlar uygulamanin Yayginlasmasindan Dogabilecek Sorunlar’,
Anayasa yargisi 1, Anakara 1984, 5.262.
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decree-laws, or the Presidential decrees, as they are now called. In states of
emergency, the President will be able to regulate all aspects of the state of
emergency, including rights and freedoms, through Presidential decrees.

The use of state of emergency decree-laws, combined with the lack of inspection
or checks, makes the executive function entirely in control of everything. By the
power it directly derives from the Constitution, the executive exercises its powers
almost unchecked in a state of emergency. A Constitutional provision is the direct
obstacle to the judicial review of the state of emergency decree-laws. According to
Article 148/1 of the Constitution, “...presidential decrees issued during a state of
emergency or in time of war shall not be brought before the Constitutional Court
alleging their unconstitutionality as to form or substance.” This provision, which
exempted decree-laws from judicial review, was preserved for the state of emer-
gency Presidential decrees after the Constitutional amendments of 2017.

With the Constitutional amendments of 2017, the President’s decrees in ordi-
nary times were formulated as follows in Article 104 of the Constitution: “The
President of the Republic may issue presidential decrees on the matters re-
garding executive power. The fundamental rights, individual rights and duties
included in the first and second chapters and the political rights and duties
listed in the fourth chapter of the second part of the Constitution shall not be
regulated by a presidential decree. No presidential decree shall be issued on
the matters which are stipulated in the Constitution to be regulated exclusively
by law. No presidential decree shall be issued on the matters explicitly regulat-
ed by law. In the case of a discrepancy between provisions of the presidential
decrees and the laws, the provisions of the laws shall prevail. A presidential
decree shall become null and void if the Grand National Assembly of Turkey
enacts a law on the same matter.” This provision is debatable in so many of
its aspects. For instance, it isn’'t clear what the position of these Presidential
decrees shall be in the hierarchy of norms. Another topic of debate is whether
the Parliament would be able to legislate at the same speed when a variety of
issues are regulated by Presidential decrees every day. Realistically speaking,
the Parliamentary majority wouldn’t legislate to counter the Presidential de-
crees, which is another thing to discuss. Even if a law to make the Presiden-
tial decree null and void is enacted through meeting the quorum for meeting
and decisions, the President would send it back to the Parliament and turn the
quorum requirement into a qualified majority; because of the majority in the
Parliament loyal to the President, who has his own party affiliation, this is a de
facto impossibility to achieve.
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seklindeki konu sinirini ve yetki yasasi sartini, olaganistt hal kanun hikmunde ka-
rarnameler i¢in aramamaktaydi. 2017 Anayasa degisiklikleri sonrasinda da olaganusti
rejim uygulamasi sirasinda cikarilacak Cumhurbaskanhg kararnameleri igin yetki ya-
sas1 gereksinimi zaten olmadig: gibi, konu sinir1 da éngérmiyor. Dolayistyla, Anayasal
duzeyde, olaganisti hal kanun hitkmiinde kararnameler, yeni adiyla olaganistt hal
Cumhurbaskanlig Kararnameleri yoluyla yuriitmeye ilk el dizenleme alani yaratilmis
oluyor. Cumhurbaskani, olaganisti rejim doneminde, hak ve 6zgirlik alanlar: da da-
hil olmak tizere olaganistu halle iliskili her konuda Cumhurbaskanhg kararnamesiyle
dizenleme yapabilecektir.

Olaganusti hal kanun hitkmuiinde kararnameler uygulandiklar: olaganusti yonetim-
de, belirtilen denetim yoklugu ile birlikte, ylirtitme organ tamamen belirleyici olmus-
tur. Olaganistd yonetim, yiritmenin dogrudan Anayasadan aldig1 gugle, yetkileri-
ni neredeyse denetimsiz bir sekilde kullandig1 alan olmustur. Olaganistt hal kanun
hikmuiinde kararnamelerin yargisal denetimi 6niindeki engel ise, dogrudan Anayasa
hikmu olmustur. Anayasanin 148/1 maddesine gore; “...olaganistd hallerde ve sa-
vas hallerinde ¢ikarilan Cumhurbaskanhg kararnamelerinin sekil ve esas bakimin-
dan Anayasaya aykiriig: iddiasiyla, Anayasa Mahkemesinde dava acilamaz.” Boylece,
kanun hikminde kararnameler i¢in yargisal denetimden muafiyete neden olan bu
hukim, 2017 Anayasa degisikliklerinin yurirlige girmesinden sonra, olaganistu hal
donemindeki Cumhurbaskanlig kararnameleri i¢in korunmustur.

2017 Anayasa degisiklikleri kapsaminda olagan dénemde Cumhurbaskaninin karar-
name olusturmasina iliskin hitkiim, Anayasa’nin 104. maddesinde su sekilde formtle
edildi: “Cumhurbaskan, ytiriitme yetkisine iliskin konularda Cumhurbaskanhg: karar-
namesi ¢ikarabilir. Anayasanin ikinci kismunun birinci ve ikinci boltimlerinde yer alan
temel haklar, Risi haklart ve édevleriyle dérdiinct béliimde yer alan siyasi haklar ve
odevler Cumhurbaskanligi kararnamesiyle diizenlenemez. Anayasada miinhasiran
kanunla diizenlenmesi 6ngériilen konularda Cumhurbaskanligt kararnamesi ¢ikari-
lamaz. Kanunda agikea diizenlenen konularda Cumhurbaskanligt kararnamesi ¢ika-
rilamaz. Cumhurbaskanligt kararnamesi ile kanunlarda farkh htikiimler bulunmast
halinde, kanun htikiimleri uygulanir. Ttirkiye Biiytik Millet Meclisinin ayni konuda ka-
nun ¢ikarmast durumunda, Cumhurbaskanligt kararnamesi htikiimstiz hale gelir.” Bu
hukidm cok cesitli boyutlartyla tartismaya aciktir. Cumhurbaskanlig kararnamelerinin
normlar hiyerarsisinde yerinin ne olacag: bu konudaki baslica tartisma sorularindan
biridir. Diger bir tartisma konusu, neredeyse hemen her giin bircok konu Cumhur-
baskanligi kararnamesi yoluyla dizenleniyorken, Meclisin ayni konularda ayni hizda
kanun cikaramayacagidir. Gergekei bakildiginda, Meclis cogunlugunun Cumhurbas-
kanlig1 kararnamesini bertaraf edecek tirde kanun yapamayacag: baska bir tartisma

1"
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The Covid-19 pandemic measures in Turkey are determined by Presidential de-
cisions. Extensive and significant modifications to individual rights and free-
doms are made. The curfews are among the most important measures restrict-
ing freedoms. Serious measures, such as travel and work restrictions, as well
as penalties for violating these measures, require legal regulations as dictated
by Article 13 of the Constitution. Despite this fact, not even a framework law
was made during this process. The basis for these measures was supposedly
the Public Health Law of 1930.0®) However, it was obvious that this Law was
too outdated to be able to support the measures against a modern pandemic
threatening the entire globe. The public was at a loss to understand why direct
legal regulations regarding the Covid-19 pandemic, which threatened to disrupt
daily life all over the world, were not made.

Even though a state of emergency wasn't declared, all of the Covid-19 measures
in Turkey and the relevant decisions were made through the President’s direct
regulatory actions. However, sometimes these decisions went beyond regula-
tory actions and manifested as the arbitrary, personal decisions of the ruling
power. The practice and application of the curfews were one such instance of
arbitrariness. Recommended by the Minister of Health and announced by the
Ministry of the Interior’s notice, the curfew was lifted by the President’s per-
sonal decision. The President announced his personal decision as follows on his
social media account: “By the recommendation of our Ministry of Health and
the notice of our Ministry of the Interior, a weekend curfew for fifteen provinces
was announced last night. However, individual considerations of our citizens
made us reconsider the decision... It became clear that this measure, whose only
purpose was to prevent the spread of the disease and to protect our citizens,
would result in a number of social and economic outcomes. We couldn’t assent
to causing distress to our citizens who have just begun to put their daily lives
into order after 2,5 months.”" This was a clear-cut instance of the violation of
the legality principle in government. It was the prime example of an arbitrary
decision where no justifiable legal basis was shown. The decision was criticised
by various sections of the public, chief among them lawyers, and as with the
President’s many acts which turned into personal norms or not, it was a very
problematic decision in terms of the rule of law principle. The scope of the Con-
stitutional jurisdiction must not be interpreted to mean arbitrary treatment.
The rule of law principle is regulated by Article 2 of the Constitution, and is

(16) public Health Law, Law No: 1593, Date: 24.4.1930, Official Gazette: 6.5.1930, No: 1489.
(7) https://www.gazeteduvar.com.tr/gundem/2020/06/05/erdogan-sokaga-cikma-yasagini-kaldirdim/
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boyutunu olusturmaktadir. Anayasa'da belirlenmis olan ve toplanti ve karar yeter sa-
yilar1 saglanarak Cumhurbaskanlig: kararnamesini bertaraf edecek bir kanun ¢ikarilsa
bile, Cumhurbaskaninin geri gondermesi sonucunda karar yeter sayisi nitelikli cogun-
luga déniisecektir ve Meclisteki Partili Cumhurbaskanina bagh cogunluk engeliyle fii-
len bunun saglanmasi da olanaksiz hale gelecektir.

Tarkiyede de Covid-19 salgini stresince alinan énlemler bakimindan icerigi Cumhur-
baskaninca belirlenen kararlar alinmaktadir. Bireylerin hak ve ézgurlikleri alaninda
oldukca kapsamli ve 6nemli uygulamalara gidilmektedir. Sokaga ¢tkma yasaklari, 6z-
gurlikleri énemli ¢lctide kisitlayan onlemlerin basinda gelmektedir. Seyahat yasag,
calisma yasag: gibi oldukca ciddi bir takim énlemler ve yasak ihlallerinde uygulanacak
cezalar, Anayasanin 13. maddesi geregince kanuni diizenlemeleri zorunlu kilmaktadir.
Bu zorunluluga ragmen, belirtilen stirecte cerceve nitelikte de olsa bir kanun yapma
yoluna gidilmedi. Onlemler alinirken dayanak olarak, 1930 tarihli “Umumi Hifzissihha
Kanunu”®® gosterildi. Ancak, bu Kanunun, baskalasmis 6zellikleriyle ginimiiz diinya-
sin1 buttindyle etkisi altina alan dizeyde bir saglik sorununun giderilmesi énlemlerini
kapsayacak yenilikte olmadig1 aciktl. Neredeyse tiim diinyada hayati durma noktasina
getiren seviyedeki Covid-19 salginina iliskin olarak dogrudan yasal diizenlemelere ne-
den gidilemedigi toplum tarafindan anlasilamadi.

Olaganustu hal ilanina gidilmese de Covid-19 salgini stresince Tirkiyede ¢nlemler
kapsaminda alinan tim kararlar, dogrudan Cumhurbaskan: tarafindan olusturulan
duzenleyici islemler yoluyla gerceklesti. Ancak zaman zaman duzenleyici bir islemin
de 6tesinde alinan kararlar tamamen kisisel iktidarin kisisel tercihlerine dayandi. Or-
negin, sokaga ctkma yasagl uygulamalari somutunda bu durum yoénetimde keyfilik
noktasina vardi. Saglik Bakaru onerisi ve Igigleri Bakanhg genelgesiyle ilan edilen
sokaga cikma yasagl, Cumhurbaskaninin kisisel karari ile kaldirildi. Cumhurbaskani
sosyal medya hesabindan kisisel tercihini su sekilde duyurdu: “..Saglik Bakanhgimi-
zin énerisi ve Icisleri Bakanhgimizin genelgesi ile bu hafta sonu da 15 ilimizde sokaga
¢ikma siirlamast uygulanacagt din gece ilan edilmisti. Fakat vatandaslarimizdan
aldigimuiz degerlendirmeler, bizi karart yeniden gézden gegirmeye ydneltti...Tek amact
hastaligin yayilmasini énlemek ve vatandasimizi korumak olan bu kararin, farkl sos-
yal ve ekonomik sonuclara yol acacag anlasildi. 2,5 aylik bir aradan sonra yeniden
gunlik hayatini diizenlemeye baslayan vatandaslarimizin sikintiya diismesine gonli-
mtiz razt olmadi”.%” Bu karar érnegi, yénetimde yasallik ilkesinin ihlalinin agik 6rnegini
olusturdu. Mesru yasal bir dayanagin gosterilmedigi, keyfi bir kararin en bariz 6rnegi

(16) Umumi Hifzissihha Kanunu, Kanun No: 1593, Kabul Tarihi: 24.4.1930, Resmi Gazete: 6.5.1930, Say!: 1489.
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among the provisions that shall not be amended, and nor shall their amend-
ment be proposed. The government has to abide by the law in all of its actions
and acts.

In many of its past decisions, Turkey’s Constitutional Court has underlined the
rule of law and a law-based government. This principle is the principal basis
for decisions made by other high courts and lower courts. Democratic rule of
law requires democracy in decision-making processes and being based on law.

In a decision where it defines the legal security as an element of the rule of law,
the Constitutional Court said, “The state of law is a state where the governed
are provided with utmost and most robust legal guarantee in all actions and
acts. In a state with rule of law, ensuring that there is legal security is the con-
dition sine qua non of the rule of law. Legal security requires clarity and pre-
dictability in rules. Clarity and predictability is when everyone knows the rules
of law they are governed by, and orders their behaviour accordingly... Only in a
state of law where there are legal guarantees can individuals and organisations
trust the state, fearlessly develop their material and moral wellbeing and bene-
fit from fundamental rights and freedoms.”(®

According to the Constitutional Court, one of the fundamental principles of
rule of law as defined by Article 2 of the Constitution is the principle of “clarity”.
According to this principle, legal regulations must be clear, well-defined, under-
standable and applicable without any space for hesitation or doubt for persons
or the administration; they must also possess protective measures against the
arbitrary practices of public authorities. The principle of clarity is related to le-
gal security; the individual must know within the bounds of a definite certainty
which actions and events are connected to which legal sanctions or outcomes
within the law, and how the administration may intervene in the matter. Only
then may the individual foresee his own obligations and act accordingly. The
security of law necessitates the predictability of norms, individuals trusting the
government in all actions and acts, and the state avoiding methods harmful to
this trust in its legal regulations.®® According to the Constitutional Court’s de-
cision in the framework of the clarity principle, “legal regulations must be clear,
well-defined, understandable and applicable without any space for hesitation

(18) Ruling of the Constitutional Court, Principle: 2010/40, Ruling: 2012/8, Date of ruling: 19.1.2012.
(19) Ruling of the Constitutional Court, Principle: 2011/29, Ruling: 2012/49, Date of ruling: 30.3.2012.
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olarak gorildd. Basta hukukcular olmak tzere, toplumda bircok kesimin yogun elesti-
rilerine ugrayan bu karar, Cumhurbaskaninin kisisel norma déntisen ya da déntisme-
yen bircok tasarrufunda oldugu gibi hukuk devleti ilkesi bakimindan oldukca sorunlu
bir sonuca neden oldu. Anayasal yetki alaninin genisligi, keyfi uygulama anlaminda
anlasilmamalidir. Hukuk devleti ilkesi, Anayasa’nin ikinci maddesinde, degistirilemez
ve degistirilmesi teklif edilemez hiikiimler kapsaminda diizenlenmistir. Yoénetimin her
tarla eylem ve isleminde hukuka bagh kalmasi zorunludur.

Turkiyede Anayasa Mahkemesi gecmisten bugtine bir¢ok kararinda hukuk devletine
ve hukuka dayali yonetim anlayisina vurgu yapmaktadir. Bu ilke, diger ytksek mah-
kemeler ve alt derece mahkemelerin kararlarinda da temel dayanag) olusturmaktadir.
Demokratik hukuk devleti ise, alinan kararlarin alinma bigimindeki demokratik unsur-
lar1 ve hukuka dayal olmay1 icermektedir.

Hukuk gtvenligini hukuk devleti ilkesinin bir unsuru olarak belirledigi bir kararinda
Anayasa Mahkemesi; “Hukuk devleti, tiim eylem ve islemlerinde yonetilenlere en giic-
14 en kapsamli sekilde hukuksal glivence saglayan devlettir. Hukukun tstinliginin
egemen oldugu bir devlette hukuk giivenliginin saglanmasi, hukuk devleti ilkesinin
olmazsa olmaz kosuludur... Hukuk guvenligi, kurallarda belirlilik ve 6éngérilebilirlik
gerektirir. Belirlilik ve 6ngorulebilirlik ise, herkesin bagh olacagi hukuk kurallarin
onceden bilmesi, tutum ve davranislarim buna gore diizene sokabilmesidir... Kisi ve
kuruluslarin devlete gliven duymalari, maddi ve manevi varliklarini korkusuzca gelisti-
rebilmeleri, temel hak ve ¢zgurliklerden yararlanabilmeleri ancak hukuk givenligi ve
Ustinluga saglandig) bir hukuk devleti dizeninde gerceklestirilebilir” demektedir.®

Anayasa Mahkemesine gore; Anayasanin 2. maddesinde yer alan hukuk dev-
letinin temel ilkelerinden biri “belirlilik’tir. Bu ilkeye gore, yasal diizenlemelerin
hem kisiler hem de idare yoninden herhangi bir duraksamaya ya da kuskuya yer
vermeyecek sekilde acik, net, anlasilir ve uygulanabilir olmasi, ayrica kamu oto-
ritelerinin keyfi uygulamalarina kars: koruyucu énlem icermesi de gereklidir. Be-
lirlilik ilkesi, hukuksal givenlikle baglantil olup birey, yasadan, belirli bir kesinlik
icinde, hangi somut eylem ve olguya hangi hukuksal yaptirimin veya sonucun bag-
landigini, bunlarin idareye hangi mudahale yetkisini dogurdugunu bilmelidir. Bi-
rey ancak bu durumda kendisine dusen yukumlilikleri éngorebilir ve davranis-
larini ayarlar. Hukuk givenligi, normlarin 6ngorilebilir olmasini, bireylerin tim

(7) https://www.gazeteduvar.com.tr/gundem/2020/06/05/erdogan-sokaga-cikma-yasagini-kaldirdim/
(18) Anayasa Mahkemesi Karari, Esas: 2010/40, Karar: 2012/8, Karar Tarihi: 19.1.2012.
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or doubt for persons or the administration; they must also possess protective
measures against the arbitrary practices of public authorities... The security of
law, a prerequisite of the rule of law, aims to protect the legal security of indi-
viduals...”?%

In governments based on rule of law, decisions at all levels cannot be left to
the initiative of the administrators. Norms of rulemaking defined by the Con-
stitution and laws are observed in making decision. All of the decisions made
by the government must be justified. The justifications of an administrative
decision or administrative actions and acts would be determinative in resorting
to the judiciary and in judicial review. Rule of law means that all actions and
acts of the government are subject to judicial inspection. The judicial review
of an administrative action or act’s legality is only possible through the action
or act in question being carried out in a way compatible with the provisions of
the Constitution or laws. There must be an administrative act or action in ques-
tion. Then the compatibility in form and principle of this act or action with the
Constitution and laws can be reviewed. Within the framework of the principles
of Administrative Law, until its violation of the law and the Constitution is es-
tablished through judicial review, an administrative action or act is assumed to
be legal. However, individual decisions with no legal basis cannot be reviewed
or inspected by known methods. The application of individual decisions, there-
fore, makes the rule of law principle invisible.

The regime in Turkey known as the Executive Presidency (or the Presidential
System of Government), through its centralist approach to making decisions
and applying them, is causing a shift away from democracy. Under the new sys-
tem decisions have no legal basis and they are not formed in compliance with
lawful methods; as such, the rule of law is also on the decline. The complete loss
of democratic principles, already weak prior to this, is compounded by the loss
of legal security. Another aspect of the loss of feeling protected by the laws is
the lack of trust in the judiciary. These are also the two reasons underlying the
rising polarisation in Turkey.

(20) Ruling of the Constitutional Court, Principle: 2012/65, Ruling: 2012/128, Date of ruling: 20.9.2012.
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eylem ve islemlerinde devlete giiven duyabilmesini, devletin de yasal diizenleme-
lerde bu given duygusunu zedeleyici yontemlerden kaginmasini gerekli kilar.(®)
Anayasa Mahkemesi'nin belirlilik ilkesi cercevesindeki kararina gore, “...yasal dizen-
lemeler, hem kisiler hem de idare yéninden herhangi bir duraksamaya ve kuskuya
yer vermeyecek sekilde acik, net, anlasilir ve uygulanabilir olmasi ayrica kamu otori-
telerinin keyfi uygulamalarina kars: koruyucu 6nlem icermesi gerekir... Diger taraftan,
hukuk devleti ilkesinin énkosullarindan biri olan hukuk givenligi ile kisilerin hukuki
guvenliginin saglanmasi amaclanmaktadir...”.?®

Hukuka dayali yonetim biciminde, her diizeyde kararlar, yoneticilerin insiyatifine bira-
kilamaz. Alinan kararlarda anayasada ve yasalarda belirlenen kural olusturma sekille-
rine bagh kaliir. Yonetimin aldig) tum kararlarin gerekgeli olmasi zorunludur. idari bir
kararin ya da olusturulan idari islem ve eylemlerin icerdigi gerekgeler, yargiya basvu-
ruda ve yargisal incelemede belirleyici olacaktir. idarenin her turli islem ve eyleminin
yargisal denetime bagl olmasi hukuk devletinin anlamini olusturmaktadir. Bir idari
islem ya da eylemin yargisal yolla hukuka uygunlugunun denetimi, s¢z konusu idari
islem ya da eylemin, Anayasa'da ve kanunlarda éngorilen sekilde yapilmasiyla mim-
kinddir. Yani ortaya bir idari islem ya da eylemin ¢ikmasi gerekir. Ardindan, bu islem
ya da eylemin sekil ve esas bakimindan hukuka, Anayasa'ya ve yasalara uygunlugu
denetlenebilecektir. Dolayisiyla, idare Hukuku ilkeleri cercevesinde, bir idari islem ya
da eylemin yargisal denetim yoluyla hukuka ve Anayasa'ya aykirilig1 tespit edilinceye
dek, o idari islem ya da eylemin hukuka uygun olusturuldugu varsayilir. Ancak, hu-
kuksal hicbir dayanak olusturulmadan ortaya ¢ikan kisisel kararlarin, bilinen basvuru
yontemleriyle denetiminin saglanmasi da pratikte miimkin olmayacaktir. Kisisel nite-
likteki kararlarin uygulamaya konulmasi ayn: zamanda, hukuka dayali devlet bigimini
gorinmez kilmaktadir.

Turkiyede Cumhurbaskanhg: Hukimet Sistemi olarak adlandirilan rejim, kararlarin
tek merkezden alinip uygulanmasi yoluyla demokratik olmaktan uzaklasmaya neden
olmaktadir. Yeni sistemde kararlarin, hukuksal dayanaklardan yoksun olmalar: ve
hukuka uygun yontemlerle olusturulmamalar: nedenleriyle, hukuka dayali devlet an-
layisindan da uzaklasilmustir. Zaten zayif nitelikte gorilen demokratik ilkelerin tama-
men kaybina, hukuki giivenlik duygusunun da tamamen kayb: eklenmistir. Hukuki
glvenlik duygusunun kaybinin diger bir boyutu ise yargtya olan glivensizliktir. Bu iki
neden, Tirkiye'de ylkselen kutuplasmaya da temel olusturmaktadir.

(19) Anayasa Mahkemesi Karari, Esas: 2011/29, Karar: 2012/49, Karar Tarihi: 30.3.2012.
(20) Anayasa Mahkemesi Karari, Esas: 2012/65, Karar: 2012/128, Karar Tarihi: 20.9.2012.
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Il. LEGAL AND POLITICAL DILEMMAS
OBSTRUCTING SOCIAL PEACE IN TURKEY

A. THE PARLIAMENT’S DYSFUNCTION IN THE FACE OF THE
PRESIDENT’S EXPANDED EXECUTIVE AUTHORITY

The Parliament was conspicuously absent from the decisions made to prevent
the spread of the Covid-19 pandemic in Turkey. The way in which Covid-19 pre-
ventive measures were made into decisions confirmed those who claimed that
the Executive Presidency had rendered the Parliament dysfunctional or useless.
Following the transition to the Executive Presidency, all high level state func-
tions are made possible through the President’s acts, formulated by decrees
or decisions. The official gazettes now mostly amount to lists of Presidential
decrees and decisions. During the Covid-19 pandemic, these were accompanied
by notices issued by the Ministries determined by the President. During all this,
the Parliament, instead of effectively functioning through laws, remained out of
the loop. It was often argued in the context of the debates surrounding the Ex-
ecutive Presidency that the Parliament would be neutralised. The claims made
in this context came true under the Executive Presidency.

The President’s party affiliations did away with his neutral position, supposedly
above political divisions, and made him the arbiter of everyday politics. Both
the Presidential and parliamentary elections were held in the same day; because
the focus was on the Presidential race, parliamentary elections were overshad-
owed and the public’s decisions were reduced to a choice between leaders.®?"
The intention behind having the two elections on the same day was to increase
the support of the electoral majority to the President’s affiliated party. Since
constitutional amendments dictated that the President could be affiliated to a
political party, that is to say, lead his own party, the elected President’s party
inevitably gained parliamentary majority. Considering Turkey’s electoral system
and the Law on Political Parties, a parliamentary majority loyal to the party-af-
filiated President means that the President controls the legislature.

Outside of election periods, the power to renew Presidential and parliamentary

elections is now held de facto by the President. To meet the required majority
in order to renew parliamentary elections (a majority of three-fifths of all mem-

(21) Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Baskanlik Sistemi”,
Giincel Hukuk Dergisi, Mart 2017, s.54.

COVID-19 SALGININI iZLEYEN DONEMDE TURKIYE'DE "‘

BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

1. TURKiYE’DE TOPLUMSAL BARISA
IMKAN TANIMAYAN HUKUKSAL
VE SIYASAL ACMAZLAR

A. CUMHURBASKANI'NIN GENi$LEY]EN YASAMA
FONKSIYONU KARSISINDA MECLISIN ISLEVSIZLIGI

Turkiye’de Covid-19 salgini basladiktan itibaren alinan énleyici nitelikteki karar-
larda Meclisin eksikligi belirgin bir hal aldi. Hikimet sistemine iliskin basta ge-
len tartismalardan olan, Cumhurbaskanligi Hikimet Sisteminin, Meclisi islevsiz
hale getirdigi tespiti, Covid-19 salgimini 6nleme amach kararlarin, olusturulma
bigimleriyle dogrulanmis oldu. Cumhurbaskanhg Hukimet Sistemine gecilme-
siyle birlikte, Devletin tust diizeydeki tim isleyisi, Cumhurbaskaninin, kararname
ya da karar seklinde olusturdugu islemlerle gerceklesmektedir. Resmi gazetele-
rin icerigi ¢cogu zaman Cumhurbaskaninin kararnameleri ve kararlarinin liste-
lenmesinden ibaret hale gelmistir. Covid-19 salgini siirecinde bu kategorilerdeki
islemlere ek olarak, icerigi Cumhurbaskaninca belirlenen bakanlik genelgelerinin
yogunlugu eslik etmistir. Tim bu surecte, kanunlar yoluyla etkili islev yiklenmesi
beklenen Meclis, deyim yerindeyse devre disi kalmistir. Meclisin pasifize olaca-
81, Cumhurbaskanhigl Huktimet Sistemi tartismalariyla birlikte savunulan baslica
gorusler arasindaydi. Meclise dair bu savunularin temelinde birtakim argiman-
lar bulunmaktayd: ve Cumhurbaskanligi Hikimet Sisteminde bunlar gerceklesti.

Partili Cumhurbaskanlig1 yoluyla, Cumhurbaskanini, partiler Gisti konumundan
tamamen uzaklastirildi, ginlik siyaseti belirleyici konuma getirildi. Ayni gin
yapilan Cumhurbaskani ve Meclis se¢imlerinde, Cumhurbaskani ekseninde olu-
san yaris nedeniyle, Meclis secimleri gélgede kaldi, halkin segimlerdeki tercihi
de liderler segimine indirgenmis oldu.? Cumhurbaskanlig1 se¢imleri ile Meclis
secimlerinin birlikte yapilmasi, segmen cogunlugunun, Cumhurbaskanina baglh
partiye egilimini glclendirmeyi hedefledi. Anayasa degisiklikleri ile “Cumhur-
baskaninin partili olabilecegi” yani partisinin basinda olabilecegi de belirlendigi
icin, secilen Cumhurbaskaninin, liderligini yaptig1 partinin, Mecliste cogunluga
sahip olmasi kacinilmaz oldu. Partili Cumhurbaskanina bagh Meclis cogunlugu,
Turkiye'de secim sistemi ve Siyasi Partiler Kanunu ile birlikte distnuldiginde,
yasamay1 elinin altinda tutan Cumhurbaskan: demektir.

(21) Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Baskanlik Sistemi’,
Giincel Hukuk Dergisi, Mart 2017, 5.54.
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bers) especially considering that the legislative majority is very likely controlled
by the President, is virtually impossible. As such, the Parliament is de facto
unauthorised to renew the elections. The President’s power to renew elections
is unqualified either by duration or justification. The President renews the elec-
tions when and as much as he likes.??

With the Constitutional amendments of 2017, the primacy of the legislature was
weakened in favour of the President. The President’s power to issue decrees
was raised to the level of a general regulative principle.?® A Presidential decree
requires no law of empowerment by the Parliament to enable it. Upon being
prepared, the decrees do not have to be submitted to the Parliament, either. Ar-
eas regulated by Presidential decrees are very wide in scope. The formation and
dismantling of Ministries, their powers and duties, party organisation struc-
tures, the establishment of central and provincial party organisations ought
to have been regulated by law. The constitutional amendments stipulate that
these topics shall be regulated by Presidential decrees. Similar categories to be
regulated by Presidential decrees are stipulated in a roundabout and haphaz-
ard way across a number of articles, thus creating a scope of application much
wider than it appears to be at first sight. For instance, the organisation and mis-
sion of the General Secretariat of the National Security Council, previously reg-
ulated by law, is now regulated by Presidential decree after the amendments. A
lot of important scopes of norm previously regulated by laws are now regulated
by Presidential decrees under the new system.

In all areas not explicitly regulated by law, the President fulfils the legislative
function by passing decree-laws. As such, he uses a principal power, like the
legislative function. His ordinance power is derived directly from the Constitu-
tion instead of the legislative organ. As legislative activities thus go on, there
is no accompanying debate in the Parliament. There is no public discussion on
the substance of these decrees. In the making of these decrees, which interest
the whole country and everyone in it, the process is far from being transparent.
Rules emerge as the President’s personal will. For instance, more than half of
the Presidential decrees made after the transition to the Executive Presidency
are amendments to the previous Presidential decrees. This shows that from the
beginning, Presidential decrees are made depending on the day’s needs, with-
out previous deliberation or preparation.

(22) Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, Giincel Hukuk Dergisi,
Mart 2017, s.49.

(23) Ece Goztepe, “Cumhurbagskanligi Sistemine Gegis ve Anayasa Degisikligi’, ..., s.49.
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Secim dénemi disinda Cumhurbaskanligi ve Meclis secimlerini yenileme karari
alabilme yetkisi, fiilen Cumhurbaskanina ait hale gelmistir. Meclisin segimleri
yenilemesi konusunda 6ngorilen cogunlugu (iye tamsayisinin beste Gic cogun-
lugu) saglamak, Ozellikle yasama ¢ogunlugunun Cumhurbaskaninin kontrold
altinda oldugu yiksek olasiligl da hesaba katildiginda fiilen olanaksizdir. Bu
nedenle, segimlerin yenilenmesi konusunda Meclis, fiilen yetkisiz hale gelmek-
tedir. Oysa, Cumhurbaskanina verilen secimleri yenileme yetkisi konusunda ne
sure ne de gerekce sart1 getirilmistir. Cumhurbaskani, secimleri yenileme yetki-
sini istedigi siklikta ve zamanda kullanabilecektir.®

2017 Anayasa degisiklikleri ile yasamanin asliligi ilkesi Cumhurbaskan lehine
zayiflatilmistir. Cumhurbaskaninin kararname cikarma yetkisi genel dizenleyici
ilke duiizeyine yukseltilmistir.®® Cumhurbaskanhg: kararnamesi icin Meclis tara-
findan buna olanak saglayacak bir yetki kanununa ihtiya¢ bulunmamaktadir. Bu
kararnamelerin olusturulduktan sonra Meclise sunumu da gerekmemektedir.
Cumhurbaskani kararnamesiyle diizenlenecek alanlar oldukc¢a genis tutulmus-
tur. Bakanliklarin kurulmasi, kaldirilmasi, gorevleri ve yetkileri, teskilat yapi-
s1 ile merkez ve tasra teskilatlarinin kurulmas: kanunla dizenlenmesi gereken
konulardi. Anayasa Degisikligiyle bu konularin Cumhurbaskanhg: kararname-
siyle dizenlenecegi hikim altina alinmistir. Cumhurbaskanhg: kararnamesiyle
dizenlenebilecek benzer kategoriler ise cesitli maddelerde karmasik bir tarzda
hikim altina alinmis, boylece gérinenden ¢ok daha genis diizenleme alanlar:
yaratilmigtir. Ornegin, kanunla diizenlenen Milli Guvenlik Kurulu Genel Sekre-
terliginin tegkilati ve gorevleri konulari, degisiklikle Cumhurbaskanhg: karar-
namesi ile dizenlenmistir. Daha 6énce kanunla diizenlenen bir¢cok énemli norm
alani, yeni sistemde Cumhurbaskanli§i Kararnameleriyle diizenlenmektedir.

Cumhurbaskani, acitk¢a kanunla diizenlenmemis tim konularda, kanun degerinde
kararname yaparak yasama faaliyeti yirttmektedir. Bu anlamda tipki yasama organi
gibi asli bir yetki kullanmaktadir. Kararname olusturma konusunda yetkisini yasama
organindan degil, dogrudan Anayasa’dan almaktadir. Bu siirecte bir taraftan yasama
faaliyeti yuratirken, diger taraftan Mecliste konuyla ilgili miizakere siireci de yasan-
miyor. Kamuoyu ¢niinde ¢ikarilan kararnamelerin icerigine iliskin bir tartisma yu-
ritialmiyor. Tim tlkeyi ve herkesi ilgilendiren kurallar olusturulurken, streg seffaf
ilerlemiyor. Tamamen Cumhurbaskaninin tek basina kullandig1 iradenin sonuclar:

L

(22) Ece Géztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi’, Giincel Hukuk Dergisi,
Mart 2017, 5.49.

(23) Ece Géztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi’, ..., 5.49.
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The laws enacted in the Parliament are mostly omnibus bills. A number of laws
are amended through a single law. Such amendments are also made by the Par-
liamentary majority loyal to the President, without debate and almost entirely
without the public’s knowledge.

Under the Executive Presidency, the system does not allow the executive to de-
sign laws. Bills are proposed by MPs in the Parliament. Bills that can be easily
passed by the Parliamentary majority loyal to the President are brought to the
Parliament by the MPs of the ruling party. In practice, MPs of the ruling party
act as intermediaries who bring those bills desired by the President to the Par-
liament, and turn them into laws.

Since the President actually oversees the making and amending of laws, the
genuine interlocutor in public discussions of various laws and in the attempts
of the relevant actors to start a debate is the President, rather than the Parlia-
ment that passes the law in question. Those who are interested in the making
or amending of a law therefore criticise or attempt to persuade the President
rather than the Parliament as the relevant authority.

Another way in which the President shares in the legislative power is related
to the outcome of his power to return bills. Under the Executive Presidency,
the power to return bills has become the power of partial veto. Previously, it
was possible for returned bills to be approved unchanged with one-fourths
Parliamentary support. Under the system, an absolute majority is required for
approval. That is to say, if the President returns a bill to the Parliament, then
the Parliament can only accept the bill this second time with an absolute ma-
jority (half of all the members plus one).?¥ In matters such as Constitutional
amendments where a qualified majority of a quorum of two-thirds is required,
the Parliamentary majority loyal to the President means that de facto, the op-
position cannot bring these issues up on its own.

The legislature’s oversight of the executive has been largely removed. The
mechanisms of “vote of no confidence” and “parliamentary questioning’, very
useful for the legislature’s political review of the executive’s policies as well as
for raising public consciousness,® are also removed. The “criminal liability” of
the President, Vice Presidents or Ministers has been virtually done away with,
considering the stipulated Parliamentary majorities required to start this action
through the legislature. In order for the President, Vice Presidents or Ministers

(24) Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tark Tipi Baskanlik Sistemi”, ...,s. 55.
(25) stiheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi, Mart 2017, 5.38.
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olarak kurallar ortaya cikabiliyor. Ornegin, Cumhurbaskanligi Hukumet Siste-
mine gecildikten sonra olusturulan onlarca Cumhurbaskanligi kararnameleri-
nin yarisindan ¢ogu, daha énce yayinlanan Cumhurbaskanhg: kararnamelerini
degistiren Cumhurbaskanligi kararnameleri oldu. Bu durum, Cumhurbaskanlig:
kararnamelerinin daha baslangicta, yeterli hazirliktan ve kapsaml ¢alismalar-
dan yoksun bir sekilde, ginlik ihtiyaglara gore yapildiginin gostergesidir.
Mecliste yapilan kanunlar ¢ogunlukla “Torba Kanunlar” seklinde yapilmaktadir.
Bircok kanunda degisiklik tek kanunla yapilabilmektedir. Aslinda bu tir kanun
degisiklikleri de Cumhurbaskanina bagli Meclis cogunlugunca miizakere zorun-
lulugu gerceklesmeden ve neredeyse kamuoyu éniinde hi¢ tartismaya agilmadan
yapilmaktadir.

Cumhurbaskanlig1 Hikimet sisteminde kanunlar bakimindan artik yuriitme ta-
rafindan bir tasar: sistem geregince mumkin degildir. Kanun teklifleri Meclis-
teki milletvekilleri tarafindan yapilabilmektedir. Cumhurbaskanina bagh Meclis
¢ogunlugunun kolayca Meclisten gecirebilecekleri kanun tekliflerinin de ikti-
dar partisi milletvekilleri tarafindan Meclise getirilmesi yontemi izlenmektedir.
Uygulamada iktidar partisi milletvekilleri, Cumhurbaskaninca beklenen kanun
tekliflerini Meclise getiren ve kanunlasmasini saglayan aracilar konumuna dus-
mektedirler.

Kanunlarin yapimi ve degistirilmesi, gercekte Cumhurbaskan: gézetiminde ol-
dugu icin, cesitli kanunlarin kamuoyunda tartisilmasi sirasinda ve ilgililerin mu-
zakere ¢abasinda muhatap, s6z konusu kanunu c¢ikaracak olan Meclis yerine
Cumhurbaskani oluyor. S6z konusu herhangi bir kanun degisikligiyle ilgili olan-
lar, kanunu yapacak ya da degistirecek organ olarak Meclisi ikna ¢abasi yerine
Cumhurbaskanini ikna ya da elestirme yollarina gidiyor.

Cumhurbaskaninin, yasama yetkisini paylastig: bir diger yol, kanunlar: geri gon-
derme yetkisinin sonucu bakimindandir. Cumhurbaskanlig1 Sisteminde kanun-
lar1 geri gonderme yetkisi giclestirici vetoya déntigmusttr. Onceki haliyle, geri
gonderilen kanunun Meclis Giye tamsayisinin dértte bir oyuyla aynen kabuld
olanakliydi. Yeni dénemde bu oran salt gogunluga ytkseltildi. Yani Cumhurbas-
kani bir kanunu geri gonderdiyse Meclis, bu kanunu ikinci kez ancak salt co-
gunlukla (Gye tam sayisinin yarindan bir fazlasiyla) kabul edebilecektir.®* Karar
yeter sayisi ucte iki cogunlugu gerektiren Anayasa degisikligi gibi nitelikli co-
gunluk aranan konularin da, Cumhurbaskanina bagl Meclis cogunlugu karsisin-

(24) Demirhan Burak Celik, Burcu Alkis, Ataglin Mert Kejanlioglu, “Turk Tipi Baskanlik Sistemi”, ...,s. 55.
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to be indicted and have a Parliamentary inquiry opened, a three-fifths majority
of all members is required; for decisions of referral to the Superior Court in
order to stand trial, a two-thirds majority is required. Considering the makeup
of the Parliament and especially the opportunities for alliance, these are not
realistically possible.

Another important tool for oversight the Parliament had against the execu-
tive was its power to set the budget. After the Constitutional amendments of
2017 this mechanism also lost its power. The Parliament’s powers regarding the
Budget Law were restricted. If the Budget Bill of Law proposed by the President
isn’t taken under consideration and brought into force in due time, the previ-
ous year’s budget is increased in proportion with the revaluation ratio and put
into effect. In this way, the executive runs no risk of running out of budget.
The Parliament thus cannot use the budget as a check and a tool of oversight
against the executive.

All of the Executive Presidency’s features aim to bypass the Parliament, and to
make it dysfunctional. In the form of various norm-making categories, the Pres-
ident took away the Parliament’s power of rule-making, which it has actively
and single-handedly used since the past, and made it his own. He uses these
powers very extensively and actively. Under these circumstances the Parlia-
ment has become an ineffectual, passive body. The Parliament’s ineffectiveness
became very clear during the Covid-19 pandemic and the making of preventive
rules. The situation became more pronounced in some of the statements made
by MPs.

Some MPs had their parliamentary immunity lifted and detained during the
Covid-19 pandemic; this event raised a number of discussions about the legis-
lature. The oppression of the opposition as well as the entirely political instru-
mentalization of some of the rules regarding the functioning of the legislative
were much debated. During this process it became very obvious that some of
the rules regarding parliamentary immunity were being used to exercise con-
trol over the opposition.

Article 84 of the Constitution sets out one of the causes of the lifting of parlia-
mentary immunity as follows: “The loss of membership, through a final judicial
sentence or deprivation of legal capacity, shall take effect after the Plenary has
been notified of the final court decision on the matter.” During the Covid-19
pandemic, three MPs in the Parliament lost their membership as their judicial
sentence was announced.

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

da muhalefet tarafindan giindeme getirilmesi olasilig fiilen bulunmamaktadir.

Yasamanin yiritmeyi denetim yollar: biytk oranda ortadan kaldirilmistir. Y-
ritmenin izledigi politikalarin yasama tarafindan siyasal denetiminin ve ka-
muoyunun dikkatini cekmenin en basta gelen yolu olan® “gensoru” ve “sozli
soru” mekanizmasi ortadan kaldirilmistir. Cumhurbaskaninin, Cumhurbaskan:
yardimcilarinin ya da bakanlarin “cezai sorumlulugu” icin ise, bu yolun yasa-
ma yoluyla kullanilmasi i¢in ¢éngérilen Meclis cogunluklar: dikkate alindiginda
imkansiza varacak derecede gigclestirilmistir. Buna gore, Cumhurbaskaninin,
Cumhurbaskani yardimcilarinin ya da bakanlarin suclanarak, haklarinda Meclis
sorusturmast acilabilmesi i¢in, Gye tam sayisinin beste G¢ ¢ogunlugu, yargilan-
malari icin Yice Divan’a sevk karari igin ise, Giye tam sayisinin Ugte ikisinin oyu
gereklidir. Bu olasiligin da, Meclisin olusum bicimi ve 6zellikle ittifak olanaklari
distnuldiginde, gerceklesmesi mimkin olmayacaktir.

Meclisin, ytritmeye karsi elindeki bir diger énemli denetim araci biitce olustur-
ma yetkisidir. 2017 Anayasa degisiklikleri ile bu mekanizma da etkisini kaybet-
mistir. Meclisin Bitce Kanunu konusundaki yetkilerinde kisitlamaya gidilmistir.
Cumhurbaskani tarafindan sunulacak Butce Kanunu Teklifi Parlamento tara-
findan suresinde gorusulup yururlige konulamamas: halinde bir 6nceki yilin
bitcesi yeniden degerleme oranina gore artirilarak uygulanacaktir. Boylece, yu-
ritme organinin butcesiz kalma olasilig1 ortadan kaldirilmistir. Meclis, butgeyi
yuritme organina karsi bir fren ve denetim araci olarak kullanamayacaktir.

Cumhurbaskanlig1 Hikimet Sisteminin icerdigi tim o¢zellikler 6ziinde Meclisi
devre dis1 birakan, hareketsiz ve etkisiz bir konuma getiren tirde oldu. Cum-
hurbaskani, Meclisin gecmisten itibaren aktif olarak kullandig: ve buyik oranda
tek yetkili oldugu kural koyma yetkisini, cesitli norm koyma kategorileri seklinde
Uzerine aldi. Bu yetkilerini oldukca genis bir alanda ve son derece aktif bir se-
kilde kullanmaktadir. Bu kosullarda Meclis, deyim yerindeyse etkisiz, pasif bir
organa donismustir. Covid-19 salgini ile, salgini énleme amagh kural olusturma
surecinde Meclisin tatil havasinda kalmasi butin acikhgiyla gérilda ve tartis-
malara neden oldu. Bu durum milletvekillerinin konuyla ilgili aciklamalarinda da
cesitli sekillerde vurgulandi.

(25) siiheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi, Mart 2017, 5.38.
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Through the Provisional Article 20, amended to the Constitution in 2016, the
article stipulating that in order to detain, interrogate or try a deputy who is
alleged to have committed an offence is only possible through the Assembly’s
decision was suspended. With this regulation, a parliamentary decision was
no longer required for detaining or trying MPs, and MPs were deprived of this
protection provided by the Constitution. The new regulation caused the loss
of membership for many MPs, including HDP leader Selahattin Demirtas, and
some deputies from the Turkish Grand National Assembly were sent to prisons.
Provisional Article 20, hostile to the protection of deputies, was exercised ret-
rospectively and caused a clear act of unlawfulness. Also, although there are
many instances from the past years where the Parliamentary Speakers held off
the reading of final judicial sentences in the Assembly and allowed the deputies
to carry out their duties, this practice was abandoned in favour of a number of
unlawful practices, all of which was clearly and accurately interpreted as the
ruling party’s oppression and exercise of control over the opposition.®®

Parties with the majority in the Parliament use legal regulations as an end to
their own political opportunism. The real reason why the rule of law cannot be
protected, however, is that from time to time the judiciary provides this oppor-
tunity to them. As witnessed by the public, in order to prevent their release,
new charges were constantly invented for Selahattin Demirtas and Osman Ka-
vala, and judicial bodies enabled the continuation of their imprisonment. This
was a clear-cut example of the judiciary under political tutelage.

B. LACK OF TRUST IN JUDICIAL BODIES

A natural obstacle to the creation of social peace is the lack of trust in the judici-
ary. In Turkey’s past, there was never complete trust in the judiciary. However, the
rate of trust in the judiciary took a sharp plunge in the last few years.®” The Con-
stitutional amendments of 2017 increased the President’s powers to make direct
appointments in the higher judicial bodies. At the time of the amendments, this
was among the most criticised issues. The amendments made it possible for the

(26) Riza Turmen, “Milletvekillerinin yeri neresi?’, 09 Haziran 2020,
https://t24.com.tr/yazarlar/riza-turmen/milletvekillerinin-yeri-neresi, 26949

(27) Kamuoyu arastirma sirketi ORC, 9-12 Kasim 2019 tarihleri arasinda 42 ilde, toplamda 4 bin 156 kisi ile yiiz
ylize gériisme yontemiyle yaptigi anketin sonuclarini paylasti. Ankete katilan kisilere sorulan,
“Yargiya gliveniyor musunuz?” anketine gelen cevaplarin ylizde 11,7'i “Giiveniyorum” olurken, yiizde 68'i
“Glivenmiyorum” oldu. https://www.ensonhaber.com/gundem/orcnin-yargiya-guven-anketi
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Covid-19 salgini surtyorken bir yandan bazi milletvekillerinin dokunulmazlik-
larinin kaldirilarak goézaltina alinmalari, yasamaya iliskin farkli boyuttaki tar-
tismalar: giindeme getirdi. Muhalefetin baskilanmasi, yasama isleyisine iliskin
birtakim kurallarin tamamen siyasi saiklerle kullanilmas: ¢ok tartisildi. Bu bag-
lamda milletvekilligi dokunulmazligina yénelik bir takim kurallarin, aslinda mu-
halefete baski kurma amagch kullanildig: acikca gozlendi.

Anayasa’nin 84. maddesinde milletvekilligi dokunulmazliginin disme nedenle-
rinden biri, “Milletvekilliginin kesin hikim giyme veya kisitlanma halinde dus-
mesi, bu hususta kesin mahkeme kararinin Genel Kurula bildirilmesiyle olur”
seklinde belirlenmistir. Covid-19 salgini yasanirken, Meclis’te Gi¢ milletvekilinin
hikim giydigi okunarak milletvekillikleri disaralda.

Anayasa'ya 2016'da eklenen Gegici 20. madde ile, sug isledigi ileri strtlen bir
milletvekilinin sorguya cgekilmesi, tutuklanmasi ya da yargilanmasi i¢in doku-
nulmazhig: kaldiran bir meclis karar1 alinmasi gerektigini éngéren madde askiya
alindi. Bu dizenlemeyle, milletvekillerinin tutuklanmas: ya da yargilanmasi igin
Meclis’in karar almasi zorunlulugu kalmadi ve milletvekilleri Anayasa’nin tanidi-
g1 bu givenceden yoksun birakildi. Bu diizenleme, Halklarin Demokratik Partisi
(HDP) lideri, Selahattin Demirtas ile birlikte bir¢ok milletvekilinin vekilliklerinin
distrilmesine ve Turkiye Buytuk Millet Meclisi'nden bazi milletvekillerinin ce-
zaevine gonderilmesine neden oldu. Milletvekilleri gliivencesine aleyhine olan
Gegici 20. maddenin en son uygulamasi da ge¢mise dénik uyguland: ve acik
hukuksuzluga neden oldu. Ayrica, ge¢mis yillarda, Meclis baskanlarinin kesin-
lesmis yarg: kararlarini Mecliste okutmayip, milletvekillerinin gorevlerini yap-
malarina olanak tanimalarinin pek cok 6rnegi oldugu halde, pratikte bu yola
gitmeyip, bir dizi hukuksuzlugun bir arada yasatilmasi, iktidar partisinin muha-
lefete acik baskisi olarak gorulda.?®

Mecliste ¢cogunlugu elinde bulunduran siyasi partiler, hukuksal dizenlemeleri
kendileri icin siyasal bir imkana donustirmektedirler. Bunun yaninda, yarginin
zaman zaman bu imkani saglamada rol almasi, hukukun Gstinliginin koruna-
mamasinin esas nedeni olusturmaktadir. Kamuoyunun izledigi, Selahattin De-
mirtas ve Osman Kavala'nin tahliye edilmelerini 6nlemek icin strekli olarak hak-
larinda yeni suclar icat edilmesi ve tutukluluklarin yarg: organlarinca devaminin
saglanmasi, siyasi vesayet altinda yarg: yaklasiminin bariz érnegini olusturdu.

(26) Riza Tiirmen, “Milletvekillerinin yeri neresi?”, 09 Haziran 2020,
https://t24.com.tr/yazarlar/riza-turmen/milletvekillerinin-yeri-neresi,26949
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President to keep his party affiliations as well as extend his powers over the judici-
ary. Concerns regarding the executive’s encroaching power over the judiciary and
a politicised judiciary were voiced. Such discussions are increasingly going on.

Various enforcement dates for various provisions were stipulated for the Con-
stitutional amendments of 2017, which effected the Executive Presidency. As
with the Constitutional amendment which allowed the President to be par-
ty-affiliated, the Constitutional amendments of 2017 which brought structur-
al changes to the judicial bodies also came into effect as the Constitutional
amendments were voted in through a referendum.

The Constitutional amendments of 2017 altered the formation and functioning
of the Council of Judges and Prosecutors, which is an important body in con-
trol of the judges’ and prosecutors’ personnel affairs, disciplinary actions and
sanctions up to dismissal from the profession. According to the Constitution,
the Council “..shall conduct the proceedings regarding the admission to the
profession of judges and public prosecutors of civil and administrative courts,
appointment, transferring to other posts, delegation of temporary powers, pro-
motion, and being reserved to the first category, decisions concerning those
whose continuation in the profession is found to be unsuitable, the imposition
of disciplinary penalties and removal from office; the Council shall take final
decisions on proposals of the Ministry of Justice concerning the abolition of a
court, or changes in the territorial jurisdiction of a court; it shall also exercise
the other functions given to it by the Constitution and laws.” Following the Con-
stitutional amendments, in investigating and inquiring into all judges and pros-
ecutors, the Council of Judges and Prosecutors will also investigate whether
the judges and prosecutors perform their duties in accordance with “laws and
other regulations”. The “other regulations” in this clause might very well mean
Presidential decrees. As such, Presidential decrees will have regulative power
with regard to judges’ and prosecutors’ offices. The regulation of judges’ and
prosecutors’ duties by a party-affiliated President is very problematic in terms
of the judiciary’s independence and impartiality.

The formation of the Council of Judges and Prosecutors, a vital organisation for
judges and prosecutors since it regulates all of their personnel and disciplinary
affairs, is another topic of debate. Following the Constitutional amendments
of 2017, there were reductions in the members and chambers of the Council.
Previously, the Council was comprised of twenty-two regular and twelve substi-
tute members, working in three chambers. Following the Constitutional amend-
ments substitute membership was done away with; it was announced that the

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
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B. YARGI ORGANLARINA GUVENSIZLIK

Toplumsal barisin olusumunun en dogal engellerinden biri yargiya olan given
eksikligidir. Turkiye'de gecmisten beri yargiya gliven tam olarak olusamadi. An-
cak son dénemlerde yargiya giiven orani ¢cok daha fazla azaldi.”” 2017 Anayasa
degisiklikleriyle, Turkiye’de Cumhurbaskaninin yiksek yargida dogrudan atama
yetkileri de artmis oldu. Bu durum, degisikliklerin yapildig: dénemde ¢okca eles-
tirilen konular arasindaydi. Ctunku degisiklikler Cumhurbaskaninin hem partili
olmasini sagliyor hem de yarg: Gizerindeki rolinua genisletiyordu. Yuritme gicu-
nin yargiy: etkisi altina almasi ve yargida siyasallasma endiseleri olduk¢a yogun
bir sekilde dile getirildi. Bu yéndeki tartismalar artarak suruyor.

Cumhurbaskanlig1 Sistemini getiren 2017 Anayasa degisiklikleri kapsaminda,
farkli hiktdmler icin farkl yurarlik tarihleri belirlenmisti. Yarg: organlarinda
yapisal degisiklikler getiren 2017 Anayasa degisiklikleri de Cumhurbaskaninin
partili olabilecegine iliskin Anayasa degisikliginde oldugu gibi, Anayasa degisik-
liklerinin halkoyu ile onaylanmasiyla birlikte yururlige girdi.

Tum yargiclarin ve savcilarin 6zlik isleri, disiplin isleri, meslekten c¢ikarilmaya
varan yaptirimlara karar verebilecek dizeyde oldukca ¢nemli role sahip Hakim-
ler ve Savalar Kurulu'nun olusumu ve isleyisine, 2017 Anayasa degisiklikleri
ile farkll bir sekil verildi. Anayasa'ya gére Hakimler ve Savcilar Kurulu; “..adli
ve idari yargt hakim ve savcilarint meslege kabul etme, atama ve nakletme,
gecici yetki verme, ylikselme ve birinci sinifa ayirma, kadro dagitma, meslekte
kalmalart uygun gortlmeyenler hakkinda karar verme, disiplin cezast verme,
gorevden uzaklastirma islemlerini yapar; Adalet Bakanhginin, bir mahkemenin
kaldirilmast veya yarg: cevresinin degistirilmesi konusundaki tekliflerini kara-
ra baglar; ayrica, Anayasa ve kanunlarla verilen diger gdérevleri yerine getirir”.
Anayasa degisikligiyle, Hakimler ve Savcilar Kurulu, tim hakimler ve savcilar
hakkinda arastirma, inceleme, sorusturma yaparken, hakim ve savcilarin gorev-
lerini “kanun ve diger mevzuata” uygun olarak yerine getirip getirmediklerini de
arastiracaktir. Bu hikminde gecen, “diger mevzuat’tan kastedilen ise Cumhur-
baskanhg: Kararnameleri olabilir. Boylece, Cumhurbaskanhg Kararnamesiyle
de, hakim ve savcilarin gorevlerine iliskin olarak dizenleme yapilabilecektir. Bu
tir dizenlemeler yoluyla hakim ve savcilarin goérevlerinin, partili bir Cumhur-

(27) Kamuoyu arastirma sirketi ORC, 9-12 Kasim 2019 tarihleri arasinda 42 ilde, toplamda 4 bin 156 kisi ile yiiz
ylize goriisme yontemiyle yaptigr anketin sonuglarini paylasti. Ankete katilan kisilere sorulan,
“Yargiya gliveniyor musunuz?” anketine gelen cevaplarin ylizde 11,7'i “Giiveniyorum” olurken, ytizde 68'i
“Glivenmiyorum” oldu. https://www.ensonhaber.com/gundem/orcnin-yargiya-guven-anketi
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Council would be comprised of thirteen members and work in two chambers.
Even though the number of members was brought down, the Minister of Jus-
tice is still the President of the Council. Reconstituted following the Constitu-
tional amendments of 2017, the Council yet retained the Minister of Justice as
President of the Council and the Undersecretary as an ordinary member, even
though this has always been very much criticized in terms of the independence
and impartiality of the judges. The Deputy Justice Minister is still an ordinary
member. Two ordinary members directly serving under the President means
that considering the decreased number of members, the ratio of members prob-
ably under the influence of the President rose by itself. Four of the remaining
eleven members are elected directly by the President from among first degree
(senior) judges and prosecutors; seven members are elected by the Parliament
in two rounds of secret and ranked voting. Thus six members of the total thir-
teen are always already determined directly by the President.

The President is able to appoint those members he directly elects from among a
group of candidates with certain qualifications, without the procedure of nomi-
nation to the Council of Judges and Prosecutors. Considering the numbers in the
Parliament, the procedure of the Parliament voting also means that the candidates
to be elected by the Parliament will also be determined by the President’s party.
28 The Parliament will elect three members from among Supreme Court members,
one from the Council of State, and three from among lecturers teaching in the law
departments of higher education institutions whose qualities are set out in law
and lawyers. There is a minimum requirement of one lecturer and one lawyer. If
during the first round of voting there isn’t a 2/3 majority election, a 3/5 majority
is sought in the second round and if this quorum is not met, lots are drawn be-
tween the two candidates who received the most votes in the second round. The
procedure defining the election of some members by higher judicial bodies and
courts of first instance, previously established by the Constitutional amendments
of 2010, was abandoned with the Constitutional amendments of 2017 and the
election of Council members was left entirely to legislative and executive bodies,
with he President the only power in the executive body. After all, the President of
the Council the Justice Minister and ordinary member the Undersecretary is also
directly appointed by the President. The procedure of the legislature’s election
process prevents the election of potentially joint candidates uncommitted one
way or another to the political opinions of the Parliament.

(28) Fazil Saglam, “Hakimler ve Savcilar (Yiiksek) Kurulu'nun Konumu’, Giincel Hukuk Dergisi, Mart 2017, 5.43.
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baskaninca belirlenebilecek olmasi, yarginin bagimsizlig ve tarafsizhgiyla ilgili
ciddi sorunlar: beraberinde getirmektedir.

Hakim ve savcilarin tim 6zlik ve disiplin islerini belirleyen, dolayisiyla hakim ve
savcilar icin yasamsal bir kurul olan Hakimler ve Savcilar Kurulu'nun olusumu
ayr1 bir tartisma konusudur. 2017 Anayasa degisikligiyle Degisiklikle, Hakimler
ve Savcilar Kurulunun tye sayisi ve daire sayisi dusurilmistir. Kurul énce-
ki haliyle yirmiiki asil ve oniki yedek tyeden olusuyordu ve ¢ daire halinde
calistyordu, Anayasa degisiklikleriyle yedek tyelik kaldirilmis ve Kurulun ontg
uyeden olusacag: ve iki daire halinde galisacagi hukmu getirilmistir. Uye sayisi
distrulse de degisiklikten sonra da Kurul Bagkanligi gorevini Adalet Bakani sir-
dirmeye devam etmektedir. 2017 Anayasa degisiklikleri ile yapis: yeniden belir-
lenen Hakimler ve Savcilar Kurulu'nda, hakimlerin bagimsizlig1 agisindan yillar-
dir elestirilen Adalet Bakaninin Kurul baskani olmasi ve Mistesarin da Kurulun
tabi Uyesi olmasi yolundaki dizenlemeye son verilmemistir. Adalet Bakanhg:
Mustesarinin da Kurulun dogal uyeligi sirmektedir. iki dogal tyenin dogrudan
Cumhurbaskanina baglh olmasi, diisen tye sayisi karsisinda Cumhurbaskaninin
etkisinde olabilecek tiye oranini kendiliginden yukseltmistir. Bunlarin disindaki
onbir tiyeden dérdd Cumhurbaskan: tarafindan, ilk derece yargic ve savcilari
arasindan dogrudan secilecek; yedi Giyesini ise Meclis, kademeli olarak iki turda,
gizli oyla se¢mektedir. Boylece, on Ug¢ Gyeden altisi zaten Cumhurbaskaninin
dogrudan belirledigi tiyelerden olusmaktadir.

Cumhurbaskaninin dogrudan sectigi tyeler i¢in, Hakimler ve Savcilar Kuruluna
aday gosterme usuli s6z konusu olmaksizin, belli nitelikleri tasiyan kisiler arasin-
dan Cumhurbaskani bir tiir atama yapmaktadir. Geri kalan Gyelikler icin Meclisteki
oylamaya iliskin belirlenen usul de Meclis aritmetigi goz 6nunde tutuldugunda, ad
cekilecek adaylarin Cumhurbaskaninin partisinin belirleyecegi adaylar olacag: acik-
tir.?® Meclis Gi¢ Uyeyi Yargitay Uyeleri, bir Giyeyi Danistay Uyeleri, i¢ Gyeyi ise nite-
likleri kanunda belirtilen ytiksekogretim kurumlarinin hukuk dallarinda gérev yapan
Ogretim uyeleri ile avukatlar arasindan sececektir. En az bir 6gretim iyesi ve en az
bir avukat zorunlulugu getirilmistir. ilk oylamada tye tamsayisinin 2/3 ¢ogunlugu ile
secim yapilamazsa, ikinci oylamada 3/5 ¢ogunluk aranmakta, bu yetersay: da sagla-
namazsa, ikinci oylamada en ¢ok oyu alan iki aday arasinda ad ¢ekme usuli ile Gye
secimi yapilmaktadir. Béylece, 6nceki donemde 2010 Anayasa degisiklikleriyle geti-
rilen, bir kisim tyelerin yiksek yargi organlari ve ilk derece mahkemeleri tarafindan
belirlenmesine iliskin usul 2017 Anayasa degisiklikleriyle terkedilerek, Kurul tyeleri-

(28) Fazil Saglam, “Hakimler ve Savcilar (Yiksek) Kurulu'nun Konumu’, Giincel Hukuk Dergisi, Mart 2017, 5.43.
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The formation procedure of the Council of Judges and Prosecutors causes prob-
lems for the principle of judiciary independence and impartiality. The power
and control of a Council of Judges and Prosecutors largely elected either direct-
ly or indirectly by the President over the entire judiciary renders the problem
even more pronounced. Keeping in mind the Constitutional and de facto loyalty
of the Justice Minister and his Deputy to the President and how the Justice
of Minister chairs the Council of Judges and Prosecutors, a vital organisation
for the personnel affairs of all members of the judiciary, with the Deputy its
ordinary member, there are certain doubts cast over the impartiality and inde-
pendence of the judiciary.

Another Constitutional amendment important for the higher courts was the
restriction of the Council of State’s area of investigation. Bylaw regulations
subject to investigation by the Council of State were revoked. Bylaws and de-
cree-laws as the executive’s administrative regulations were replaced by Pres-
idential decrees, and the President’s power to enact regulations was redefined
in order to include bylaws. In this way, the opinion of the Council of State,
required for some of the regulations, was eliminated. No administrative regula-
tions on the President’s part are subject to preliminary supervision.

Another change regarding the higher judiciary is about the organisation of the
Constitutional Court. Following the Constitutional amendments, its number of
members went from seventeen to fifteen. The eliminated members were elected
from among candidates determined by the relevant bodies by the President.
With the decrease in the members elected by indirect election, the ratio of
members direct elected by the President has increased. As such, the Constitu-
tional Court is predominantly comprised of members elected by the President.

Because of the way these organs are formed, especially with regard to the
higher judiciary, the judiciary as a whole is overshadowed by the executive.
Although the judiciary is tasked with supervising the constitutionality and le-
gality of all executive bodies and institutions, under current circumstances it is
neither independent nor impartial.

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

nin belirlenmesi isi tamamen yasama ve yuriitme organlarina, yuritme organi icin-
de de tek yetkili olan Cumhurbaskanina birakilmistir. Sonucta, Kurul baskani olan
Adalet Bakani ve dogal tye olan Mustesar da dogrudan Cumhurbaskani tarafindan
atanmaktadir. Yasama organi tarafindan gerceklestirilen secimin usuld ise izerinde
uzlasilan ve Meclisteki siyasal goruslere esit mesafede duran adaylarin secilmesini
engelleyecek niteliktedir.

Hakimler ve Savcilar Kurulunun olusum bigimi, yarginin bagimsizlig: ve tarafsiz-
ig1 ilkesi agisindan oldukca sorunlu bir duruma neden olmaktadir. Biytk oranda
Cumhurbaskaninin dogrudan ya da dolayh atanmasini sagladig hakimler ve sav-
cilar Kurulu'nun yarginin timu tizerindeki glicti ve konumu, sorunu daha belirgin
hale getirmektedir. Adalet Bakaninin ve Mistesarinin Cumhurbaskanina Anayasal
ve fiili baghhg dikkate alindiginda ve Adalet Bakaninin ayni zamanda, tim yar-
g1 mensuplarinin 6zlik haklar1 bakimindan hayati éneme sahip olan Hakimler ve
Savcilar Kurulunun basinda olmas: ve Miustesarin dogal tye olarak bulunmasi,
yarginin bagimsiz ve tarafsizlig tizerine kesin bir sekilde golge diisirmektedir.

Yiksek mahkemeler bakimindan diger énemli bir Anayasa degisikligi de Danistay'in
inceleme alaninin daraltilmas: olmustur. Danistay’in inceleme sartina bagh olan ta-
zlk seklindeki diizenlemeler yururlikten kaldirilmistir. Yirdtmenin dizenleyici is-
lemlerinden kanun hitkminde kararname ve ttzik yerine Cumhurbaskanhg karar-
namesi getirilmis, Cumhurbaskaninin diizenleyici islem yapma yetkisi tizikleri de
icerecek sekilde belirlenmistir. Boylece, diizenleyici islemlerin bir kismu icin zorunlu
olan Darustay’in gorust de bertaraf edilmistir. Cumhurbaskan: tarafindan gercek-
lestirilmesi mimkun hicbir dizenleyici islem, 6ndenetime bagh degildir.

Yuksek yarg! alanindaki bir diger degisiklik, Anayasa Mahkemesi'nin yapisina
iliskindir. Anayasa Mahkemesi'nin yapisina iliskin olarak, Anayasa degisiklikle-
ri ile getirilen dizenleme ile, Gye sayisi onyediden onbese disurilmustir. Ele-
nen uyelikler, ilgili organlarin belirledigi adaylar arasindan Cumhurbaskanini
tarafindan secilmektedir. Bu dolayli secimle belirlenen uyeliklerdeki azalmay-
la, Cumhurbaskaninin dogrudan sectigi Giyelerin oraninda artis sonucu ortaya
cikmistir. Béylece, Anayasa Mahkemesi'nin tye kompozisyonu agirlikli olarak
Cumhurbaskaninin dogrudan sectigi Giyelerden olusmaktadir.

Ozellikle yuksek yargiya iligskin olarak, ¢zellikle bu organlarin olusturulma bici-
mi nedeniyle yarginin buatind, yiritmenin goélgesinde kalmistir. Yarutme kapsa-
mindaki tim kurum ve kuruluslar: da hukuka ve Anayasaya uygunluk bakimin-
dan denetlemesi zorunlu olan yarginin, mevcut kosullarda bagimsizligindan ve
tarafsizligindan s¢z etmek olanakli olamamaktadir.

1'..
51 W



Pl

52

OPPORTUNITIES FOR A DEMOCRATIC LEGAL ORDER BASED
ON PEACE IN TURKEY FOLLOWING THE COVID-19 PANDEMIC

C. INSUFFICIENT OPPORTUNITIES FOR
THE OPPOSITION AND SOCIAL POLARISATION

Some amendments regarding the elections in the Constitutional amendments
of 2017 which brought the Executive Presidency came into force with the Pres-
idential and parliamentary elections. In the last elections held in Turkey, then,
the President and the deputies of the Grand National Assembly of Turkey were
elected on the same day, with ballot papers placed in the ballot box at the same
time. In order to instrumentalise this towards an electoral victory, AK Party
and MHP (The Nationalist Movement Party) had formed a de facto alliance
before any changes were made to the Electoral Law. On 13 March 2018, The
Law Amending the Law on the Basic Provisions on Elections and Electoral Rolls
and Certain Laws, numbered 7102 and 298,?® made some amendments to the
Electoral Law. According to Article 20 of the Law, “In the case of an electoral
alliance being formed, the sum total of the valid votes cast for the political
parties within the alliance is counted towards the calculation of the ten percent
threshold; no separate calculation of a threshold for these political parties is
made.” Article 21 of the same Law states, “In calculating the number of deputy
seats won by the alliance, the sum total of the votes cast for the political parties
forming the alliance are principal. The total deputy seats won by the alliance
are shared between the political parties within the alliance based on the valid
votes cast for each, based on the procedure outlined in this Article.” With this
provision, Turkey’s countrywide election threshold lost its original purpose.

The 10% countrywide threshold upheld in Turkey’s proportional system of rep-
resentation makes the electoral system a pluralist one. Under this system, the
more powerful party is represented above and beyond the votes it actually re-
ceives. The voters who don’t support the powerful parties are not represented
fairly. Under these circumstances, the electorate is obliged to vote for parties
with a chance to enter the Parliament, even though they don’'t want to vote
for those parties. The candidates are entirely nominated by leaders. In Turkey,
instead of preliminary elections, candidates are determined by party headquar-
ters, which is another important reason why the will of the electorate is not
accurately represented in the Parliament. The base plays no role in nominating
candidate MPs. In an electoral system without preliminaries or consultation
with the base, the party leader becomes the sole power. Apparent from this

(29) Law Amending the Law on the Basic Provisions on Elections and Electoral Rolls and Certain Laws,
Official Gazette, 16 March 2018, No:30362.
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C. MUHALEFET OLANAKLARININ YETERSIZLIGI
VE TOPLUMDA KUTUPLASMA

Cumhurbaskanligi Hiktumet Sistemini getiren 2017 Anayasa degisiklikleri kap-
samindaki secimlere iliskin bir kisim degisiklikler, Cumhurbaskanlig1 ve millet-
vekilligi secimleri stirecinde yururlige girdi. Dolayisiyla Turkiye'de yapilan son
secimlerde Cumhurbaskani ile Turkiye Buyuk Millet Meclisi Uyeleri ayni gin,
ayni anda sandiga atilan oy pusulalariyla belirlenmis oldu. Bu secimlerde, dog-
rudan secim zaferi yéninde kullanilmasi amactyla, Secim Kanunu'nda hentz bir
degisiklik olmadan 6nce Adalet ve Kalkinma Partisi ve Milliyetci Hareket Partisi
(AKP-MHP) arasinda fiili ittifak olusmustu. Ardindan 13 Mart 2018 tarihli 7102
sayili, 298 sayili Secimlerin Temel Hikiimleri ve Se¢gmen Kutiikleri Hakkinda Ka-
nun ile Bazi Kanunlarda Degisiklik Yapan Kanun® ile Secim Kanunu'nda birta-
kim degisikliklere gidildi. Ayn: Kanunun 20. maddesindeki hitkme gore; “Secim
ittifakt yapilmasi halinde, ytizde onluk barajin hesaplanmasinda ittifak yapan
siyasi partilerin aldiklart gecerli oylarin toplamt esas alinir ve bu siyasi partiler
icin ayrica baraj hesaplamas: yapilmaz.” Kanunun 21. maddesi ise, “Ittifakin
elde edecegi milletvekili sayisinin hesaplanmasinda, ittifak yapan siyasi parti-
lerin toplam oyu esas alinur. ittifakin elde ettigi toplam milletvekili sayisi, ittifak
yapan siyasi partiler arasinda her birinin aldigi gegerli oy sayist esas alinarak
bu maddedeki usule gére paylastirihir” hikmunu getirdi. Bu hikumle aslinda
Turkiye'de tlke baraji konulus amacini da yitirmis oldu.

Turkiye'de uygulanmakta olan nispi temsil sistemindeki %10 tlke baraji, segim
sistemini cogunlukcu bir sisteme doénusturmektedir. Bdylece gicla parti, aslinda
aldig1 oy oraninin cok daha tzerinde bir temsil olanag kazanmaktadir. Gugla
partileri desteklemeyen se¢cmenler, adil temsil edilememektedir. Bu kosullarda
secmen, istemedigi halde hi¢ degilse Meclise girme sansi olan partilere yonel-
mek durumunda kalmaktadir. Segmeye mecbur kaldiklar: adaylar da tamamen
lider tarafindan belirlenmektedir. Tirkiye'de secim dénemlerinde, 6n secim yeri-
ne, adaylarin parti merkezlerince belirlenmesi, se¢gmen iradesinin gergek anlam-
da Meclise yansimasini 6nleyen diger bir nedeni olusturmaktadir. Milletvekili
adaylarinin belirlenmesinde tabanin hig bir katkisi olmamaktadir. On se¢im yon-
teminin kullanilmadigi, taban yoklamasinin neredeyse hi¢ yapilamadig secim
sistemi, partinin liderini tek gic haline getirmektedir. Secimlere girmeden daha,
aday belirleme asamasindaki liderin bu glicd, partinin bitini tGzerinde segimi

(29) Secimlerin Temel Hiikiimleri ve Secmen Kiitiikleri Hakkinda Kanun ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun, Resmi Gazete, 16 Mart 2018, Say1:30362.
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early stage of nominating the candidates, the power of the leader over the en-
tire party becomes more conspicuous in the stages following the election.®®
Adding to the leader’s power over the party the outcome created by the 10%
countrywide threshold, we see that his power is augmented even further. Since
the majority party wins an even greater majority in the Parliament and the
only power over this majority is the leader, the system is dependent on a single
leader. Indeed, the 10% countrywide electoral threshold is too high; it causes
the exclusion of millions of votes. As a result, fair representation in democratic
elections cannot be maintained.

In the report of the Venice Commission (an advisory body of the Council of Eu-
rope) on the relationship between electoral systems and the representation of
minorities, the Turkey subsection considers the 10% countrywide threshold. In
light of relevant data, Turkey is advised to lower the 10% countrywide electoral
threshold. According to the report, for parties which cannot be represented in
the Parliament because they fail to meet the 10% countrywide threshold, rep-
resentation is obstructed without a legal prohibition. Most of the criticism re-
garding Turkey’s elections is focused on how, because of the 10% countrywide
electoral threshold, parties that fail to meet the threshold are prevented from
representation and political parties in general are restricted.®?

The threshold practice, which was originally instituted for stability and strong
government, served to obstruct the countrywide representation of Kurds. As
such, those parties generally thought to represent the Kurds are the political
parties most victimised by the threshold practice. From the standpoint of the
Kurds, lacking the means of national representation, or being underrepresented
in such an arena means that their space for legal politics is slim to non-existent.
That this situation is enacted through a legal basis means that the legal arena is
encroaching on the space of politics. This state of affairs has also had an effect
on the rise and intensification of the conflict in the context of the Kurdish issue
for many years, as it continues to do so today. The agitation and incitement di-
rected toward HDP in the recent past, with the intention to dissolve the party,
needs to be considered along these same lines. Since HDP passed the electoral
threshold and secured its position within the Grand National Assembly of Tur-
key, new ways of obstructing it are being searched. Political parties sharing in

(30) sevtap Yokus, “Tiirkiye'de %10 Secim Barajina iliskin Hukuksal ve Siyasal Tartismalar’, Hukuk ve Adalet
Elestirel Hukuk Dergisi, Y1l:4, Sayi:11, Yaz 2007, 5.299, 300.

B31) http://www.venice.coe.int/docs/2000/CDL-INF(2000)004-e.asp
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izleyen sureclerde de kalici hale gelmektedir.®® Liderin parti tzerindeki gliciine
%10 ulke barajli secim siteminin yarattigl sonuc eklendiginde lider acisindan
guc katmerli bir hal almaktadir. Cogunlugu alan parti Mecliste cok daha buytk
bir ¢cogunluk kazandig icin ve bu ¢cogunluk Gizerinde tek hakim gii¢ lider oldugu
icin, sistem tek lidere bagl bir sekle biurinmektedir. Gergekten, %10 tlke secim
baraji cok yuksek bir orana karsilik gelmekte, milyonlarca oyun hesaba katilma-
masi1 anlamina gelmektedir. Bu sonug, demokratik secimlerle adil temsilin zemi-
nini ortadan kaldirmaktadir.

Avrupa Konseyine bagl Venedik Komisyonu'nun secim sistemi ile azinliklarin
temsili iliskisine iliskin raporunun Turkiye'ye iliskin bélimunde, %10 ulke ba-
raj uygulamasi degerlendirilmektedir. Turkiye'nin bu konudaki verilerinin irde-
lenmesi sonucunda %10 tlke secim baraji oraninin indirilmesi onerilmektedir.
Rapora gore, secimlerde %10 tlke barajinin altinda kaldig: icin Mecliste temsil
edilemeyen partiler bakimindan, yasal bir yasak olmadan temsil zorlastirilmak-
tadir. Genel olarak Turkiye'deki segimlerle ilgili elestiriler, secimlerde uygulanan
%10 ulke baraji nedeniyle, baraj altinda kalan partilerin temsilinin engellenmesi
ve siyasi partilere yonelik kisitlamalar ekseninde yogunlasmaktadir.®)

Istikrar ve giicli hitkiimetler hedefiyle gelistirilmis olan baraj uygulamasi biytik
oranda, Kurtlerin tlke genelindeki temsil olanagini engellemeye hizmet etmis-
tir. Bu nedenle, baraj uygulamasinin en fazla magduriyetini yasayan partiler,
Kiurtleri temsil ettigi 6n kabulini goéren siyasi partiler olmustur. Kurtler ba-
kimindan, ulusal temsil imkani olmama ya da zayif temsil edilme hali, legal si-
yaset alaninin olmamasi ya da ciliz kalmas: anlamina gelmektedir. Bu sonucun
yasal dayanakla yaratiliyor olmasi, hukuksal diizlemin siyasal alani daraltmasi
demektir. Bu durum, yillarca Kirt meselesi baglaminda ¢atismanin yuikselmesi-
ne ve derinlesmesine de katkida bulunan bir etki yaratmistir, yaratmaya devam
etmektedir. Son giinlerde HDP (Halklarin Demokratik Partisi) 6zelinde, partinin
kapatilmas: yoniindeki kiskirtmalarin da ayni temelde ele alinmasi gerekmek-
tedir. HDP'nin aldig1 oy orani sayesinde baraji asmasi ve Turkiye Buyuk Millet
Meclisi'ndeki yerini korumasi, yeni engel arayiglarini gindeme getirmistir. k-
tidar ortag: olarak tanimlanan siyasi partilerin, siyasi partilerin kapatilmasi ve
yasaklanmasi konularinda da tekrar “Eski Turkiye” 6nlemlerine dénus yollarini
aradig1 gorulmektedir.

(30) Sevtap Yokus, “Tiirkiye'de %10 Secim Barajina iliskin Hukuksal ve Siyasal Tartismalar”, Hukuk ve Adalet
Elestirel Hukuk Dergisi, Yil:4, Sayi:11, Yaz 2007, 5.299, 300.

31) http://www.venice.coe.int/docs/2000/CDL-INF(2000)004-e.asp
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the ruling power are looking for ways to go back to the “Old Turkey” measures
with regard to the dissolution and prohibition of political parties.

Because the dissolution of political parties was a popular sanction, the realm of
political parties in Turkey was known as a graveyard of political parties for many
years. One of the fundamental problems regarding political parties in Turkey is
that relevant provisions of the Law on Political Parties no. 2820 constitute a con-
stant danger of dissolution for political parties. In previous years the Constitutional
Court, narrowly interpreting the Constitution’s provisions regarding political par-
ties (as prior to the amendments), decreed the dissolution of many political parties.
This caused an incompatibility with the European Convention on Human Rights sys-
tem in the matter of political parties. These provisions in the Law on Political Parties
are incompatible with European common standards and account for a considerable
amount of the incompatibility. The dissolution of political parties in the framework
of the prohibitions contained in the Law on Political Parties is very much beyond the
scope of justifiable dissolution; as such, it is also in contravention of the relevant
provisions of the European Convention on Human Rights.

During the period when Turkey’s EU accession process was progressing along, the mat-
ter of political parties was also listed under the political criteria to be complied with. In
the National Programme prepared by the Turkish government in 2000, which comple-
mented the Accession Partnership Document that was produced in the EU accession
process, a Constitution prioritising liberties was listed among the initial aims. The es-
sential aim of the Constitutional amendments made in 2001 following the National Pro-
gramme was the expansion of liberties. Provisions on political parties were also amend-
ed in this context. Some of the justified grounds for prohibiting political parties were
eliminated from the Constitution. Clear-cut, well-defined expressions were amended to
the provisions of relevant articles of the Constitution in order to protect liberties. This
made it more difficult for political parties to be dissolved. Later, for instance, during AK
Party’s dissolution court case, the amended provisions of the Constitution were used
to determine that there were no grounds for dissolution. Instead, a sentence of “dep-
rivation of state assistance” was passed. This is because in the context of 2007's Con-
stitutional amendments to provisions regarding political parties, deprivation of state
assistance was stipulated as an intermediate form of sanction instead of dissolution.

Some prohibitions in the Law on Political Parties became unconstitutional following the
amendments to the Constitution in favour of political parties’ freedom. Despite this, the
Law on Political Parties was not amended following the Constitutional amendments.
Even today, the same Law on Political Parties, with its unconstitutional provisions, is
in effect. Article 78 subparagraph (a) of the Law, “Political parties shall not uphold the
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Turkiye'de siyasi partiler alani, uzun yillar, siyasi partilerin kapatilmas: yaptirimini
yaygin olarak uygulanmasi nedeniyle “siyasi partiler mezarlig)” olarak anildi. Turki-
ye'de siyasi partilerle ilgili en temel sorunlardan biri, ytrurlikteki haliyle 2820 sayili
Siyasi Partiler Kanunu'nun ilgili hiktmleri nedeniyle, siyasi partilerin kapatilma teh-
didi altinda olmalaridir. Ge¢mis donemlerde Anayasa Mahkemesi, Anayasanin siyasi
partilere iliskin hukimlerini (degisikliklerden 6nceki haliyle) dar yorumlamasinin da
etkisiyle oldukca yuksek sayida siyasi parti kapatma karari vermistir. Bu durum,
siyasi partiler konusunda, Avrupa Insan Haklar1 Sozlesmesi sistemiyle uyumsuzluga
neden olmustur. Avrupa ortak standartlarina uymayan yasal dizenlemeler olarak,
Siyasi Partiler Kanunu'nda yer alan diizenlemeler, uyumsuzlugun ¢nemli bir boyu-
tunu olusturmaktadir. Siyasi Partiler Kanunu'nunda yer alan yasaklar cercevesinde
siyasi partilerin kapatilmasi nedenleri; makul kapatma nedenlerinin ¢ok 6tesine tas-
tig1 i¢in Avrupa Insan Haklar1 Sézlesmesi'nin ilgili hukiimlerine de aykiridr.

Turkiye'nin Avrupa Birligi ile Gyelik stirecindeki ilerlemelerin oldugu sirecte,
uyulmasi gereken siyasi kriterler kapsaminda siyasi partiler konusu da ele alin-
must1. Tdrkiye icin Avrupa Birligi'ne tyelik stirecinde ortaya konulan Katilim Or-
taklig1 Belgesi'ne karsilik olarak, 2000'de Turk Hiktumeti tarafindan hazirlanan
Ulusal Program kapsaminda 6zgurlikleri 6nceleyen Anayasa degisikligi ilk he-
defler arasinda yer aldi. Ulusal Programu izleyen donemde 2007de yapilan Ana-
yasa degisikliklerinin esas amaci, ¢zgurliukleri genisletmek oldu. Bu cergevede,
siyasi partilere iliskin hikiimlerde de degisiklige gidildi. Anayasa’da yer alan si-
yasi parti yasaklama nedenlerinde ayiklamalar yapildi. ilgili Anayasa maddeleri
icerigindeki hikimlere ¢zgirlik icin tehlike olusturmayacak somut ifadeler ek-
lendi. Boylece, siyasi partilerin kapatilmasi zorlastirilmis oldu. Bu sayede, daha
sonraki donemde ¢rnegin, AKP (Adalet ve Kalkinma Partisi)'nin kapatilma dava-
sinda, Anayasanin iyilestirilmis hikiimleri kullanilarak kapatilmaya yer olmadi-
gina karar verildi. Onun yerine “Devlet yardimindan mahrum birakma” cezasiyla
yetinildi. Cinkd, Anayasada 2007de siyasi partilere 6zgilenmis hikimlerde
yapilan degisiklikler kapsaminda, kapatma cezas: yerine Devlet yardimindan
mahrum birakma seklindeki ara yaptirim tira de éngoérilmusta.

Siyasi Partiler Kanunu'ndaki bir kisim yasaklar, Anayasa’da yapilan siyasi parti 6z-
gurlagu lehine degisikliklerden sonra, Anayasaya da aykir: hale geldi. Buna ragmen,
Anayasa degisikliklerinden sonra Siyasi Partiler Kanunu degistirilmedi. Bugtn bile
icerigindeki Anayasa'ya aykir: hikiimleriyle birlikte ytruarliktedir. Siyasi Partiler Ka-
nunu'nun 78. maddesinin (a) bendinde “..Anayasa’nin baslangi¢c kisminda ve 2nci
maddesinde belirtilen esaslarini... degistirmek; ...Amaciru gtidenler veya bu amaca
yénelik faaliyette bulunamazlar, ...” seklindeki hikiim Anayasanin 68. maddesinin
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aim to change ... the principles set forth in the preamble and second article of the
Constitution ... or to engage in the foregoing activities to this end,” expands the scope
of the political party prohibitions in the Article 68, paragraph 4 of the Constitution.
Thea, b and ¢ subparagraphs of Article 81 of the same Law, titled “Preventing the
creation of minorities,” also constitutes examples of provisions expanding the party
prohibitions outlined in the Constitution.®? Article 80 of the Law on Political Parties,
titled “Safeguarding the principle of the unity of the state,” is commonly understood
to mean that political parties shall not defend federalism or even the empowerment
of local government. Article 82, “Prohibition on regionalism and racism,” states that
“political parties shall not uphold the aim or engage in activities of regionalism and
racism in the indivisible country.” For many years, political parties that included the
Kurdish issue in their agenda in particular were dissolved because of these provi-
sions. The prohibition of the discussion of problems on the level of political parties
caused an increase in actual conflict. The space for legal politics was eliminated. In
the early 2000s, the harmful effects of these conditions on the public was observed
an a process of transformation, starting with the Constitution, began. Its purpose was
to clear the path for politics. The EU accession bid played a determining role in the
transformation which enabled liberties. As with a number of other freedoms in the
Constitution, freedoms of the political parties were also enhanced.

In 2001, attempts were made to overcome on a Constitutional level the prohibi-
tions faced by the political parties and it was often stated that the Law on Political
Parties would have to be similarly amended; today, new ways of prohibition are
being searched - this is a sad state of affairs for the freedom of political parties in
Turkey. Attempts to silence and stifle the opposition, supposedly a counterbalance
to the ruling power, also prevent democratic development on a most basic level. The
failure to establish a constructive balance between the ruling power and the oppo-
sition deepens the already existing social polarisation.

Because Turkey’s governmental system, known as the Executive Presidency, collected
all powers in one centre, including legislative powers, a serious polarisation between
the ruling power’s base and the opposition’s base has taken place in Turkey. The elec-
toral system and the system of political parties in force considerably weaken the op-
position’s influence on determining politics. This also results in opposition parties
unable to exert their will in political decision-making processes and an oppositional
base which cannot make its voice heard. All of this contributes to the already existing
social polarisation.

(32) Fazil Saglam, Siyasal Partiler Hukukunun Genel Sorunlar, Beta Yayinlari, istanbul 1999,5.171, 172.
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4. fikrasindaki parti yasaklarini genisletici niteliktedir. Yine ayni Kanunun “Azinlik
yaratilmasinin énlenmesi” bashgini tasryan 81. maddesinin a, b ve ¢ bentleri de Ana-
yasada belirtilen parti yasaklarin genisleten hitkiimlere érnek olusturmaktadir.®?
“Devletin tekligi ilkesinin korunmas1” bashgini tasiyan Siyasi Partiler Kanununun
80. maddesi genellikle siyasi partilerin federalizmi savunamayacaklari, hatta bol-
gesel yonetimin giiclendirilmesini dahi savunamayacaklar: seklinde anlasiimaktadir.
“Bolgecilik ve irkcilik yasagl” bashgini tastyan Siyasi Partiler Kanunu'nun 82. mad-
desinde “Siyasi partiler, bolinmez bir butin olan tlkede, bolgecilik veya irkeilik
amacini gidemezler ve bu amaca yonelik faaliyette bulunamazlar” denmektir. Bu
hikimler yillarca 6zellikle Kurt meselesini giindemine alan siyasi partilerin kapatil-
malarina neden oldu. Siyasi parti dizeyinde sorunlarin dile getirilmesinin yasaklan-
masy, fiili catismalarin diizeyini yiikselten etkenlerden biri oldu. Legal siyaset zemini
ortadan kaldirilmus oldu. Sorunlarin siyaseten ¢éztmu yerine giivenlikci politikalar
hakim kilindi. 2000’li yillarin basinda, bu kosullarin topluma her bakimdan zarar:
gozlemlenerek, basta Anayasa olmak Uizere bir degisim, donusim sirecine girildi.
Amag, siyasetin 6nind agmak olarak belirlendi. Avrupa Birligine tyelik talebi, 6z-
gurliklerin 6ninin agllmasindaki dénistimde belirleyici bir rol oynadi. Dolayisiyla
Anayasa'da diger bircok 6zgurlik icin oldugu gibi, siyasi parti 6zgirligi bakimindan
da iyilestirmelere gidildi.

2001 yilinda siyasi partiler éniindeki yasaklar Anayasal dizeyde asilmaya ¢ali-
silirken, Siyasi Partiler Kanunu'nun ayni yénde degistirilmesi zorunlulugu dile
getirilirken, bugiin tekrar yasaklama yollarini ariyor olmak Turkiye'de siyasi par-
ti 6zgurligt bakimindan hazin bir durum. Bunun yaninda, siyasi iktidar: denge-
lemesi beklenen muhalefeti susturmak ve muhalefet tizerinde baski olusturmak
yonundeki ¢abalar, demokratik gelisiminin en temel engeline déntsuyor. ikti-
dar-muhalefet dengesinin yapici bir sekilde kurulamamasi, zaten varolan top-
lumsal kutuplasmay: derinlestiriyor.

Cumhurbaskanhig1 Hikimet Sistemi olarak anilan Turkiye'deki hikkiimet sistemi,
yasamaya iliskin yetkiler de dahil tim yetkileri tek merkezde topladig: icin, Tur-
kiye'de iktidar tabani ile muhalefetin tabaninda ciddi bir kutuplasma olusmus-
tur. Yururlukteki segim sistemi ve siyasi partiler sistemi, muhalefetin siyaseti
belirlemedeki etkisini son derece zayiflatmaktadir. Bu durum da yine, siyasi ka-
rarlarda iradesi taninmayan muhalefet partileri ve sesini duyuramayan muhale-
fet tabani yaratmaktadir. Tim bunlar toplumsal kutuplasmaya hizmet etmekte,
mevcut kutuplasmay: derinlestirmektedir.

(32) Fazil Saglam, Siyasal Partiler Hukukunun Genel Sorunlari, Beta Yayinlari, istanbul 1999, 5.171, 172.
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I1I.THE NEED FOR A PEACEFUL,
DEMOCRATIC LEGAL ORDER

A. THE SAFEGUARDING OF FREEDOMS, BEGINNING WITH
THE FREEDOM OF EXPRESSION AND PERSONAL LIBERTY

Lately in Turkey human rights practices have gone beyond being anti-demo-
cratic and are now wholly totalitarian. Turkey’s political atmosphere in the last
few years as well as the new legal order, starting with the Constitution, has
obstructed a democratic constitutionalism as well as democratic laws. The neg-
ative effects of the legal framework on human rights and freedoms have always
prohibited the development of democratic order in Turkey. This is Turkey’s most
important problem in terms of democratic progress, and currently, it is a far
cry from the successful transformation achieved in the early 2000s. The need
for normalisation and the legal measures taken to this end are also at a critical
juncture. Democratisation towards a social peace and the rule of law is consid-
ered to be a way out from Turkey’s economic problems.

For Turkey, peace and democratisation are inseparable. Social peace cannot be
achieved without progress in democratisation. At the same time, democratisa-
tion requires attempts toward peace.

In the period following the Covid-19 outbreak, the governments’ observed ten-
dency of restricting rights and freedoms might cause particularly dire results
in Turkey such as the total destruction of social peace, since the space for free-
doms is already very narrow. Reversing this process and taking steps toward
democratisation in the aftermath of the pandemic would be a rational way for
Turkey to get away from the quagmire it has been stuck in for the last few
years in terms of democracy and the order of law. Rational attempts on Turkey’s
part to re-establish the rule of law and move toward a liberal democratic order
would also help overcome the economic crisis.

Although the ruling bloc ended its search for a liberal democratic Constitution,
desired by all sections of society since the Constitution of 1982 came into force,
with the Constitutional amendments of 2017, the public’s demand for such a
Constitution is more pressing than ever. A new and democratic Constitution is
also a more pronounced aim for the opposition parties than ever. The opposi-

(33) Sevtap Yokus, “Ozgiirliik¢ii Demokratik Anayasa Arayisinin Sonu’, Giincel Hukuk Dergisi, Mart 2017, s. 40, 41.
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l1l. BARISA DONUK DEMOKRATIK
HUKUK DUZENI iHTIYACI

A. IFADE OZGURLUGU VE Kisi GUVENLIGi BASTA OLMAK
UZERE OZGURLUKLERIN KORUNMASI

Tirkiyede son donem insan haklarini ilgilendiren uygulamalar, anti-demokratik olmanin
oOtesinde totaliter bir gérinim kazanmustir. Tirkiye'nin son birkag yildir icinde bulundu-
gu siyasal atmosfer ve basta Anayasa olmak tizere olusturulan hukuk alamndaki diizen,
demokratik anayasacihigin ve demokratik yasalar dizisinin de 6ntini kapatmistir. Hukuk-
sal diizlem ve bu diizlemin insan haklari, ¢zgirlikler bakimindan yarattigl olumsuz ze-
min, Turkiyede demokratik diizenin gelisimini gecmisten beri engellemistir. Demokratik
gelisim anlaminda tlkenin neredeyse basat sorununu olusturan bu alan, 20001 yillarin
basinda gecirdigi olumlu déntsimi oldukca geride birakarak son derece sorunlu bir ala-
na evrilmistir. Bununla birlikte normallesme gereksinimi ve bunun icin 6zellikle hukuksal
alandaki 6nlemler konusu kritik bir asamaya varmistir. Toplumsal baris yoninde demok-
ratiklesme, hukukun tstunligi, Turkiyenin icine girmis oldugu ekonomik agmazdan da
cikisin yolu olarak gérilmektedir.

Tirkiye kosullarinda baris ve demokratiklesme i¢ ice gecmistir. Toplumsal barisin sag-
lanmasi, demokratiklesme yoninde ilerlemeden saglanamayacaktir. Bunun karsiiginda,
demokratiklesme yonunde ilerlemek icin barisa dontk adimlar: atmak zorunlulugu ken-
disini dayatacaktir.

Covid-19 salgimini izleyen suregte, siyasi iktidarlarda gozlemlenen hak ve ¢zgirlikler
alamnin daraltilmas: egilimi, 6zgurlikler alaninin zaten son derece daraldig: Turkiye aci-
sindan, toplumsal barisi tamamen ortadan kaldiracak vahim sonuglara neden olabilir.
Tam tersi bir yola girmek, yani salgin sonrast stireci demokratiklesme yéniinde firsata
cevirmek ise, Trkiye'nin son birkac yildir demokrasi ve hukuk dtzeni baglaminda icine
girdigi cikmazdan kurtulmanin akilc yontemi olabilir. Rasyonel bir tutumla, Turkiyenin,
hukukun Gstinliginin saglandigy, 6zgurliket demokratik diizen arayisina yonelmesi,
ayni zamanda ekonomik olarak igine girilen krizin asilmasi icin de dogru bir siyasal tercih
olacaktir.

2017 Anayasa degisiklikleri, 1982 Anayasasrnin yururlige girmesinden bu yana, top-
lumun tdm kesimlerince talep edilen 6zgirlikct demokratik anayasa arayisin siyasi
iktidar cephesi sonlandirmis®® olsa da, toplumsal tabanda bu talep cok daha yuksek

(33) Sevtap Yokus, “Ozgiirliikcii Demokratik Anayasa Arayisinin Sonu’, Giincel Hukuk Dergisi, Mart 2017, 5. 40, 41.
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tion parties constantly state that in order to protect freedoms, the ruling power
must be counterbalanced; in order to do this, there is need for a Constitutional
amendment.

The prevention of polarisation as well as the provision of democracy and social
peace necessitates the obligatory protection and realisation of rights and free-
doms in a wide spectrum. A new or comprehensively amended Constitution to
this end, purged of the provisions on official ideology, marginalisation and dis-
crimination, would go a long way toward re-establishing social peace. Establish-
ing the definition of constitutional citizenship, expanding freedoms, including
the freedom to education in the mother tongue, and eliminating the provisions
preventing local autonomy through tutelage would also help Turkey in its con-
flict resolution efforts. Statements that fall within the bounds of freedom of
speech according to European standards of democracy must not be categorised
as criminal offences. For instance, narrowing the scope of the Counter-terror-
ism Law and limiting it to concrete, actual offences would contribute to conflict
resolution. Legal ameliorations such as these would also serve to entrench so-
cial peace across the country. A good start would be to eliminate the category
of political crimes based on the exercise of the freedom of speech, and make
new, democratic legislative regulations to this end. Narrowing the scope of how
terrorism is defined within the legal framework, a definition used to widen the
category of political crimes, would also contribute to the freedoms of the po-
litical opposition. Such legislative measures should also be considered as steps
preventing further social polarisation.

Among the laws in Turkey pertaining to the freedom of expression, the appli-
cation of the relevant provisions in the Law on Fight Against Terrorism and the
Turkish Criminal Code in particular have long been in contravention of Article
10 of the European Convention on Human Rights, which is on the right to free-
dom of expression. For instance, it has always remained unclear what sorts
of verbal and written propaganda would “damage the indivisible unity of the
State with its territory and nation” in the context of the Law on Fight Against
Terrorism. In order to punish the propagandists, the actual or supposed intent
of damaging the indivisible unity of the state with its territory and nation was
deemed enough, without actually judging whether the propaganda in question
was suitable or enough to do so.®% Provisions regulating crimes related to the

(34) Biilent Tandr, Tiirkiye'de Demokratiklesme Perspektifleri, TUSIAD yayini, istanbul 1997, 5.122.
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seviyelere ulasmstir. Demokratik bir yeni Anayasa talebi ayni zamanda muhalefet par-
tilerinin de ¢nde gelen hedeflerinden biri olma 6zelligini korumaktadir hatta ¢cok daha
belirgin bir hedefe déntsmiistar. Ozgiirlukler alanimin korunmast igin siyasi iktidarin
dengelenmesi zorunlulugu ve bunun icin bir Anayasa degisikligi ihtiyact muhalefet par-
tileri liderlerince surekli dile getirilmektedir.

Kutuplasmanin énlenmesi, demokrasinin ve toplumsal barisin saglanmasi, genis yelpa-
zede, hak ve ¢zgurliklerin korunmasini ve gerceklestirilmesinin saglanmasin zorunlu
kilmaktadir. Bu amacla yeni bir Anayasa ile ya da kapsaml bir Anayasa degisikligiyle,
Anayasa'nin, resmi ideolojiye, dtekilestirmeye ve ayrimciga donik hikimlerden arin-
dirlmasi toplumsal barisin yeniden tesisini biytik oranda saglayabilecektir. Anayasal
vatandaslik taniminin yerlestirilmesi, anadilde egitim hakk: da dahil olmak Gizere 6zgur-
lakler alaninin genisletilmesi, yerel 6zerkligin vesayet yoluyla daraltilmas: yontndeki
hikimlerin ayiklanmasi tiriinden énlemler, Turkiyede ayni zamanda catisma ¢ozU-
munu de kolaylastirici etkenler olacaktir. Avrupa demokrasi standartlarinda ifade 6z-
gurligl kapsaminda gorulen tirdeki ifade agiklamalarinin sug kategorileri altinda yer
almamasi gerekir. Ornegin, Terérle Mucadele Kanunu kapsamina alinan alanlarin ¢ok
dar tutulmasi ve somut suclarla sinirlandirilmasi, catisma ¢oztimiine katk: saglayacak-
tir. Bunun gibi, hukuksal alandaki bircok iyilestirme, ayni: zamanda toplumsal barisin
tilke capinda etkili kilnmasina hizmet edecektir. ifade 6zgurligiinin kullammina dayal
siyasal suglar kategorilerinin ortadan kaldirilmas: ve bu yénli yeni demokratik yasal
duzenlemeler iyi bir baslangi¢ olabilir. Bu baglamda siyasal suglar alanim genisleten
terér tanuminin kapsaminin yasal diizeyde daraltilmasi, siyasal muhalefetin 6zgtrlik
alaninin 6nd agilmasini saglayacaktir. Bu tir yasal 6nlemeler ayni zamanda toplumdaki
kutuplasmay1 ¢nleyici adimlardan biri olarak distnalmelidir.

Turkiye'de uzun yillar ifade 6zgirligunu ilgilendiren yasalardan 6zellikle Teror-
le Micadele Kanunu ve Turk Ceza Kanunu'nun ilgili hikimlerinin uygulamalar:
¢ogu zaman Avrupa insan Haklar1 Sozlesmesinin ifade 6zgurlugune iliskin 10.
maddesinin ihlali sonucunu doguruyor. Ge¢misten bugiine érnegin; Terdrle Mu-
cadele Kanunu kapsaminda hangi tirden sézli ve yazili propagandanin “dev-
letin tilkesi ve milletiyle boltinmez butiinligund” bozacag belirsizligini korudu.
Propaganday1 yapanin cezalandirilmasi i¢in, yapilan propagandanin devletin ul-
kesi ve milletiyle bélinmez bitinligind sarsma sonucunu dogurmaya elverisli
ve yeterli olup olmadigina bakilmaksizin sadece boyle bir amacin giidilmus ol-
masl ya da oldugunun varsayilmasi yeterli gorildd.®* Turkiye'de ifade 6zgurla-

(34) Bilent Tanér, Tiirkiye'de Demokratiklesme Perspektifleri, TUSIAD yayini, istanbul 1997, 5.122.
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freedom of expression in Turkey as well as the Turkish courts’ interpretation
of these provisions continue to be at odds with the approach of the European
Court of Human Rights.®%

Some of the legal provisions, long established as instruments of prohibition
and punishment against the freedoms of expression and organisation, were
amended when Turkey’s relations with EU were progressing. The Law on the
Amendment of Certain Laws,®® issued in the context of the efforts of creating
harmonisation laws following the Constitutional amendments of 2001, made
amendments to the Law on Fight Against Terrorism in order to protect the free-
dom of expression. Although some of the expressions in the law were changed,
in fact the new provision wasn't much different than the previous one.®” This
is because the real problem with the Law on Fight Against Terrorism was the
clause, “the indivisible unity of the State with its territory and nation.” Restric-
tions imposed on the freedom of expression in order to protect the unity of
the state do not comply to universal sensibilities. In Turkey, legislation rele-
vant to the freedom of expression has never been interpreted in accordance
with the necessities of a liberal and democratic society so far.®® Because of the
provisions preventing the freedom of expression, it is best if the Law on Fight
Against Terrorism is entirely repealed. After all, the relevant provisions of the
Turkish Criminal Code fulfil the need for the provisions of the Law on Fight
Against Terrorism.®?

According to an interpretation of the amendments of the Turkish Criminal
Code’s provisions regarding the freedom of expression in the period following
the Constitutional amendments of 2001, broadly speaking, the new provision is
more suitable to protecting the freedom of thought compared to the old one. In
line with the new regulations, in order for an expression to constitute a crime,
incitement is not enough; whether this incitement is enough to upset the public
order is also taken into consideration.“® According to another interpretation,

(35) Sibel inceoglu, “Kisi Giivenligi, ifade Ozgiirlugu, Siyasi Partiler Acisindan Kopenhag Siyasi Kriterleri ve 2001
Anayasa Degisiklikleri", Avrupa Toplulugu Aragtirmalari Dergisi, C:10, 5:1(2002), s.14.

(36) 4744 Sayili Kanun, Resmi Gazete, Tarih: 19 Subat 2002, Sayi: 24676.

(37) Cumhur Sahin, “Uyum Yasalari ya da Milli Demokrasi Paketi Uzerine Diistinceler”, Tiirk Hukuk,
Turk Hukuk Enstittst Yayini, Y:6, S:66 (Subat 2002), 5.16:

(38) Mustafa Erdogan, Demokrasi, Laiklik, Resmi ideoloji, 2.baski, Liberte Yayinlari, Ankara 2000, 5.199.
(39) sami Selguk, “Diisiin Ozgiirligi’, Yeni Tiirkiye, Yil:3, Sayi:17, Eyltil-Ekim 1997, 5.249.

(40) Ahmet Gokgen, “Duistince Hiirriyeti ve Yeni TCK m.312/2", Tiirk Hukuk, Ttirk Hukuk Enstitiisti Yayini,
Y:6, 5:66, (Subat 2002),5.11.
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gune iliskin su¢ konularini dizenleyen hiukimler ve Turkiye'deki mahkemelerce
yorumlanma bicimi, Avrupa Insan Haklari Mahkemesi'nin yaklasimi ile celisti,
bugin de gelismeye devam ediyor. %

ifade ve orgiitlenme ©zgurlukleri igin yasaklama ve cezalandirma amach kul-
lanilmasi yerlesik hale gelmis olan bazi yasal hiitkimlerde, Turkiye'nin Avrupa
Birligi ile iliskilerinin ilerledigi dénemlerde bir takim degisikliklere gidildi. 2001
Anayasa degisikliklerinden sonra uyum yasalarinin olusturulmasi calismalari
sonucunda cikarilan “Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun”®®
ile, ifade 6zgurliginin korunmasi yoninde Terdrle Miicadele Kanunu'nda de-
gisiklikler yapilmisti. Kanundaki bazi ifadelerin duzeltildigi gorilmekle birlikte,
aslinda yeni huktum eskisinden ¢ok da farkli bir hale dontiismemisti.®” Ctankg,
Terorle Micadele Kanunu'nu igerigindeki asil problem; “Devletin tilkesi ve mille-
tiyle boliinmez butinligi’ne atifta bulunmasiydi. Ulke butinligunin korunma-
s1 amaciyla ifade 6zgurligune getirilen kisitlamalar “evrensel anlayisa” aykirilik
tasimaktadir. Turkiye'de ifade 6zgurliginu ilgilendiren yurarlikteki mevzuat
simdiye dek, 6zgurlikct ve demokratik bir toplumun gereklerine uygun olarak
yorumlanmadi, yorumlanmamaktadir.®® Terorle Micadele Kanunu'nun igeri-
gindeki ifade 6zgtrligini engelleyen hitkiimleri nedeniyle timden kalkmasi en
uygun ¢ozim olacaktir. Zaten Turk Ceza Kanunu'nun ilgili hikimleri Terdrle
Micadele Kanunu'nu hikimlerine duyulan gereksinimi karsilamaktadir.®®

2001 Anayasa degisikliklerini izleyen donemde Turk Ceza Kanunu'nda ifade 6z-
gurluginu ilgilendiren hikimlerde yapilan degisiklige iliskin yorumlardan biri-
ne gore; yeni hikim eskisine gore genel anlamiyla disince 6zgurligina koru-
ma bakimindan daha elverislidir. Yeni dizenleme dogrultusunda, ifadenin sug
saylmasi icin sadece tahrik yeterli goérulmeyecek ayrica bu tahrikin kamu du-
zenini tehlikeye distrip disirmedigi arastirilacaktir.“® Diger bir yoruma gore,
yapilan degisiklikle, sug bir somut tehlike sugu haline déntstirmek hedeflenmis
ancak yeni haliyle madde metninde kullanilan ifade, bu sucu soyut tehlike su-

35) Sibel inceoglu, “Kisi Guvenligi, ifade Ozgtirligu, Siyasi Partiler Acisindan Kopenhag Siyasi Kriterleri ve 2001
Anayasa Degisiklikleri’, Avrupa Toplulugu Arastirmalari Dergisi, C:10, 5:1(2002), s.14.

(36) 4744 Sayili Kanun, Resmi Gazete, Tarih: 19 Subat 2002, Sayi: 24676.

(37) Cumhur Sahin, “Uyum Yasalari ya da Milli Demokrasi Paketi Uzerine Dustinceler’, Tiirk Hukuk,
Turk Hukuk Enstittsa Yayini, Y:6, S:66 (Subat 2002), 5.16:

(38) Mustafa Erdogan, Demokrasi, Laiklik, Resmi ideoloji, 2.baski, Liberte Yayinlari, Ankara 2000, 5.199.
(39) sami Selguk, “Diistin Ozgiirliigi’, Yeni Tiirkiye, Yil:3, Sayi:17, Eyltl-Ekim 1997, 5.249.

(40) Ahmet Gokgen, “Duslince Hurriyeti ve Yeni TCK m.312/2", Tiirk Hukuk, Tlrk Hukuk Enstittist Yayini,
Y:6, 5:66, (Subat 2002),s.11.
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the amendments intended to establish the crime of a concrete danger, but the
phrasing in the new article made it so that the crime is a mixture between one
of abstract and concrete danger. As such, the new article would not change an-
ything, looking forward, in practices related to the crime in question.” During
the same period, the amendment of this provision was interpreted as follows:
For “incitement” as part of the material elements of crime, the act needs to have
a driving force and breadth. The incitement must contain an effective and per-
suasive appeal. As such, influencing is not enough to constitute “incitement”.
The action constituting incitement must also have the quality and breadth of
evoking feelings of hatred and hostility in those it is directed against. The incit-
ing words must clearly state the desired intent motivating the act of incitement,
and possess a directly enabling bearing on its realisation. If the criticism in
question merely allows its addressee to an evaluation and posits a certain point
of view, then it must be accepted as remaining within the bounds of the free-
dom of expression. In this framework, hatred and hostility is defined as “a psy-
chological state wherein one is moved to feel hatred intense enough to cause
damage and revenge oneself against the object of hostility with premeditation”.
In order for it to constitute a crime, the “inciting” expression must contain, or
recommend, violence. This interpretation is in line with the outlook of the rel-
evant European Court of Human Rights decisions.“? However, Turkish courts
disregard the ECHR’s decisions and criteria in this regard. Turkish courts dis-
regard the issue of freedom of expression and hold that the crime regulated by
the relevant legal provision is a “crime of abstract danger”, and tend to launch
investigations and pass verdicts of conviction even for expressions of criticism.
“3) However, criteria of “clear and present danger” must be present to distin-
guish between the freedom of expression and crimes of danger as described
above. Therefore, unless it can clearly and concretely be determined that the
statements and expressed opinions pose a clear and present danger to the pub-
lic, punishment must not be possible.“*

(41) jzzet Ozgenc, “312. Madde Degisikligi ile Ne Degisti Ne Degismeyecek’, Tiirk Hukulk, Tiirk Hukuk Enstitisti
Yayini, Y:6, S:66, (Subat 2002),5.21.

(42) Ahmet Gokeen, Halki Kin ve Diismanhga Agikca Tahrik Ciirmii (TCK m.312/2),
Liberal Dustince Toplulugu, Ankara 2001,5.336-338

43) Gokeen, Halki Kin ve Diismanhiga..., 5.270.
(44) Ozgenc,“312 Madde Degisikligi ile..., 5.20.
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cuyla somut tehlike sugu karmas: bir nitelige kavusturmustur. Dolayisiyla yeni
madde metni s6z konusu sucla ilgili uygulamada ileriye yonelik olarak herhangi
bir degisiklik yaratmayacaktir.“? Ayni dénemde s6z konusu hukium degisikligiy-
le ilgili yorumlar séyleydi: Sucun maddi unsurunda yer alan “tahrik” icin fiillin
itici bir 6zellige ve kapsama sahip olmasi gerekmektedir. Tahrik kavrami etkili
ve inandiric bir ¢agriyr icermelidir. Dolayisiyla etkilemeler “tahrik” kavrami icin
yeterli degildir. Tahriki olusturan hareket, yoneldigi kisileri kin ve dismanhga
sevkedici bir 6zellige ve kapsama da sahip olmalidir. Tahriki ortaya cikaran s6z-
lerde, tahrikle ulasilmak istenen amacin agikca belirtilmesi ve gerceklesmesine
dogrudan dogruya yonelen bir hareket tarzinin bulunmas: gerekmektedir. Ya-
pilan elestiriler, tahrik edilen tizerinde sadece bir degerlendirme olanag: sagl-
yorsa ve belirli bir goris acisi olusturuyorsa, ifade 6zgtrliginin sinirlari icinde
kalindiginin kabuld zorunludur. Bu yaklasim dogrultusunda kin ve diismanlik;
“husumet beslenen konuya karsi, tasarlayarak, zarar vermeyi, 6¢ almay: gerek-
tirecek siddette nefret duymaya yonelik hareketlerin zeminini olusturan psiko-
lojik bir hal” olarak tanimlanmaktadir. Belirlenen sucun olusmasi icin, “tahrik”
olusturan ifadenin mutlaka siddeti icermesi ya da siddeti tavsiye etmesi gere-
kecektir. Bu yaklasim Avrupa Insan Haklari Mahkemesi kararlarindaki ayni ko-
nuya iliskin bakis acisiyla értismektedir.“? Ancak Turkiye'de mahkemelerin bu
konuda, Avrupa Insan Haklari Mahkemesi'nin kararlarini ve uyguladig kriterle-
ri hemen hi¢ dikkate almadig1 gorilmektedir. Turkiye'de mahkemeler, distince
6zgurlaglu konusunu dikkate almadan, 6zellikle ilgili yasa hikmiyle diizenlenen
sucun “soyut tehlike sucu” oldugunu belirterek, elestiri niteligindeki ifadeler igin
bile sorusturma agma ve mahkumiyet kararlar: verme egilimi tasimaktadirlar.“s
Oysa ifade 6zgurlugu ile soz konusu tip tehlike suclar1 arasinda “agik ve mev-
cut tehlike” kriterlerinin varligr aranmalidir. Dolayisiyla, yapilan agiklamalarin
ve one surilen distncelerin toplum agisindan agik ve mevcut bir tehlike olus-
turdugu somut olarak acikca tespit edilmedikge cezalandirma yoluna gidilmesi
mumkin olmamalidir. “4

(41) jzzet Ozgenc, “312. Madde Degisikligi ile Ne Degisti Ne Degismeyecek”, Tiirk Hukuk, Tiirk Hukuk Enstitiisti
Yayini, Y:6, S:66, (Subat 2002),5.21.

(42) Ahmet Gokgen, Halki Kin ve Diismanhga Agikga Tahrik Ciirmii (TCK m.312/2),
Liberal Duistince Toplulugu, Ankara 2001,5.336-338

43) Gokeen, Halki Kin ve Diismanhga..., 5.270.
(44) Bzgenc,“312 Madde Degisikligi ile..., 5.20.
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A bill was proposed in order to repeal the Law on Fight Against Terrorism on
the grounds that it obstructed the freedom of expression and that it caused re-
peated sentencings due to being applied at the same time as similar provisions
in the Turkish Criminal Code;“® however, this bill, proposed by the opposition,
didn’'t become a law due to the distribution of Parliamentary seats.

According to the second paragraph of Article 2 of the Law on Fight Against
Terrorism, “Any person making propaganda for a terrorist organisation by le-
gitimising, praising or encouraging the forceful, violent or threatening methods
of the organisation shall be punished with imprisonment from one to five years.
If this crime is committed through means of mass media, the penalty shall be
aggravated by one half. In addition, editors-in-chief who have not participated
in the perpetration of the crime shall be punished with a judicial fine from one
thousand to fifteen thousand days’ rates.” Using phrases such as “legitimis-
ing” and “praising” makes sentencing easier, and also makes it possible to take
away the freedom of expression. A similar provision is found in Article 220
of the Turkish Criminal Code no. 5237. According to the Article, “Any person
making propaganda for a terrorist organisation by legitimising, praising or
encouraging the forceful, violent or threatening methods of the organisation
shall be punished with imprisonment from one year to three years. The penalty
shall be aggravated by one half in case of commission of this offence through
the press and broadcast outlets.” A well-known instance of the application of
these provisions in recent times was the criminal cases brought against the ac-
ademics, known as the “academics for peace” by the public, for their participa-
tion in a petition, and their subsequent convictions. Criminal proceedings were
brought against the 1128 academics who signed the “Petition of the Academics
for Peace,” based on paragraph 8 of Article 220 of the Turkish Criminal Code
as well as the second paragraph of Article 7 of the Law on Fight Against Terror-
ism. Some of the academics were discharged from civil service through state of
emergency decree-laws. Criminal cases were brought against 785 of the signa-
tories for making propaganda for a terrorist organisation. The verdicts of con-
viction that came out of these cases were brought to the Constitutional Court
through individual applications, based on the violation of the right to freedom
of expression. Based on the applications, the Constitutional Court ruled that
the right to freedom expression was violated. The ruling of the Constitutional
Court touched on the following points: “Expressions of thought, devoid of any

(45) “The Bill of Law on Amending the Law on Fight Against Terrorism” proposed to the Grand National
Assembly of Turkey, dated 2.8.2018, no 186.
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Terorle Miicadele Kanunu'nun, ifade 6zgirliagina engelledigi ve Tirk Ceza Ka-
nunu ile benzer hukimlerle uygulanarak mukerrer cezalara neden oldugu ge-
rekceleriyle yururlikten kaldirilmas: yontnde yasa teklifi yapildi,“® ama muha-
lefet partisinden gelen bu yonlu teklifin yasalasmasi olanaklar: Meclis aritmetigi
nedeniyle mimkuin olamadi.

Terérle Micadele Kanunu'nun 7. maddesinin ikinci fikrasina gore: “Terér &r-
gttiintin; cebir, siddet veya tehdit iceren ydntemlerini mesru gésterecek veya
ovecek ya da bu yoéntemlere basvurmay: tesvik edecek sekilde propagandasini
yapan Risi, bir yildan bes yila kadar hapis cezast ile cezalandirilir. Bu sugun ba-
sin ve yayin yolu ile islenmesi halinde, verilecek ceza yart oraninda artirilir. Ay-
rica, basin ve yayin organlarinin sugun islenmesine istirak etmemis olan yayin
sorumlulart hakkinda da bin gtinden bes bin gtine kadar adli para cezasina hiik-
molunur.” Bu hikim, “mesru goéstermek” veya “6vmek” seklindeki nitelendirme-
lerle, cezalandirmay: kolaylastirmakta ve ifade 6zgurliguni ortadan kaldirmay
mumkuin kilmaktadir. Ayni nitelikteki bir hikim de 5237 sayili Tirk Ceza Kanu-
nu'nun 220. maddesinde yer almaktadir. Buna gore: “Orgtitiin cebir, siddet veya
tehdit iceren yontemlerini mesru gosterecek veya 6vecek ya da bu yéntemlere
basvurmay: tesvik edecek sekilde propagandasint yapan Risi, bir yildan tg yila
kadar hapis cezast ile cezalandirilir. Bu sugun basin ve yayin yolu ile islenmesi
halindeverilecek ceza yart oraninda artirthr.” Bu hikimlerin son donemlerdeki
uygulanmasinin en bilinen érnegini, kamuoyunda “imzaci akademisyenler” ola-
rak anilan ve basin bildirisi nedeniyle ¢ok sayida akademisyen hakkinda agilan
ceza davalari ile verilen mahkumiyet kararlari olusturdu. Catisma ve operasyon-
lar sirasindaki sokaga cikma yasaklarinin ve catismalarin sona erdirilmesi ¢cag-
risini iceren “Baris I¢in Akademisyenler Bildirisi’ni imzalayan 1128 akademisyen
hakkinda Tirk Ceza Kanunu'nun 220. maddesinin 8. fikrasi ile Terérle Miicadele
Kanunu'nun 7. maddesinin ikinci fikrasi hikimlerine de dayanarak ceza sorus-
turmalar1 baslatildi. Akademisyenlerin bir kismi olaganustt hal kanun hikmun-
de kararnameleri ile kamu gorevinden ihrac edildiler. imzac1 akademisyenlerden
785>i hakkinda teror 6rgiiti propagandasi yapma sucundan ceza davasi agildl.
Bu davalar sonucundaki mahkumiyet kararlari, ifade ¢zgirligiunin ihlali ne-
denine dayanarak bireysel basvurular yoluyla Anayasa Mahkemesi'ne tasindi.
Anayasa Mahkemesi bu basvurular bakimindan ifade 6zgirliginin ihlal edildi-
gi kararina vardi. Anayasa Mahkemesi kararinda su hususlara yer verdi: “I¢in-
de siddete basvurmay: cesaretlendirici ifadeler yer almayan ve terér suclarinin

(45) 02.08.2018 tarih ve 186 sayil, Tiirkiye Biiyiik Millet Meclisine sunulan “Terérle Miicadele Kanunu'nda
Degisiklik Yapiimasina Dair Kanun Teklifi".
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expression encouraging violence, or risk of inciting crimes of terror, cannot be
regarded as terrorist propaganda based on the argument that they are similar
to the terrorist organisation’s ideology, social or political aims, and opinions on
political, economic and social problems. The expression, dissemination, active,
systematic and credible persuasion of others, teaching and suggestion of ideas
regarding the social and political atmosphere, socioeconomic inequalities, eth-
nic problems, differences among the country’s population, demands for more
freedom or criticism of the country’s government are, as previously expressed
by the Constitutional Court, protected by the freedom of expression, even if
they are bothersome for state officials or large parts of the public (Abdullah
Ocalan [GKJ, B. No: 2013/409, 25/6,/2014, § 95), (Ayse Celik, § 44).14

The great number of Constitutional Court decisions regarding freedom of ex-
pression necessitates the elimination of legislative obstacles to freedom of ex-
pression. In terms of the hierarchy of norms, precedents of the Constitutional
Court are as important as the Constitution. Individual application to the Consti-
tutional Court was thought of as a way of resolving the rights violations in Tur-
key without going to the European Court of Human Rights, and it was accepted.

The provision of the opportunity to apply to the Constitutional Court, and ena-
bling the Constitutional Court to fulfil its function of protecting rights and free-
doms, is for the purpose of preventing applications to the European Court of
Human Rights. Indeed, the true motivating factor behind enabling constitution-
al complaints was the high numbers of applications to the ECHR from Turkey,
and the many rulings of right violations that resulted from them.

The inadequacy of the methods of legal remedy in Turkey and the extent of its
human rights issues became visible through the ECHR’s rulings against Turkey.
The right violations resulting from judiciary rulings in particular had become
quite considerable. As such, providing the opportunity to apply to the Consti-
tutional Court was considered as a final remedy. Such a recommendation was
also made by the Committee of Ministers of the Council of Europe. In a 2004
decision of the Committee, it was stated that in order to reduce the burdens
on ECHR, constitutional complaints must be accepted. The Venice Commission
also encouraged Turkey’s work toward realising application to the Constitution-
al Court.®” This is because since the jurisdiction of the ECHR was recognised,

(46) Ruling of the Constitutional Court, Application of Ziibeyde Fiisun Ustel and others (Application number:
2018/17635), Date of ruling: 26.7.2019.

(47) Musa Saglam, “Bir Hak Arama Yolu Olarak Bireysel Basvuru’, Anayasa Mahkemesi'ne Bireysel Basvuru Hakki
Sempozyumu 26 Kasim 2010, Anadolu Universitesi Yayinlari, Eskisehir 2011, 5.30, 42.
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islenmesi tehlikesine yol agmayan dustince agiklamalart sirf terér érgttintn
ideolojisi, toplumsal veya siyasal hedefleri, siyasi, ekonomik ve sosyal sorunla-
ra iliskin gorislerine benzerlik gésterdiginden bahisle terérizmin propagandast
olarak kabul edilemez. Toplumsal ve siyasal ortama veya sosyoekonomik den-
gesizliklere, etnik sorunlara, tlke niifusundaki farkhliklara, daha fazla 6zgtrlitk
talebine veya tlke yénetim biciminin elestirisine ydnelik distincelerin -Anayasa
Mahkemesinin daha 6nce ifade ettigi gibi devlet yetRilileri veya toplumun 6nemli
bir béltimd i¢in rahatsiz edici olsa bile (Abdullah Ocalan [GK], B. No: 2013/4009,
25/6/2014, § 95)- aciklanmasi, yayilmasi, aktif, sistemli ve inandirict bir sekilde
baskalarina asilanmasi, telkin ve tavsiye edilmesi ifade 6zgurltigtnin korumast
altindadir (Ayse Celik, § 44).749

ifade 6zgurlugune iliskin ¢ok sayida Anayasa Mahkemesi karar da, ifade 6z-
gurligu énundeki yasal engellerin ayiklanmasini zorunlu kilmaktadir. Anayasa
Mahkemesi ictihatlart normlar hiyerarsisi bakimindan Anayasa dizeyinde de-
ger tasimaktadir. Anayasa Mahkemesine bireysel basvuru yolu Turkiye'de hak
ihlallerini Avrupa Insan Haklar1 Mahkemesine gitmeden ¢ézmenin yolu olarak
disunuldi ve kabul edildi.

Turkiye'de, anayasa sikayeti olanaginin saglanmasi, Anayasa Mahkemesinin hak ve
ozgurlikleri koruma isglevini yerine getirmesinin 6nuntn acilmasi Avrupa insan Hak-
lar1 Mahkemesi'ne basvurular: 6nleme amacina dayanmaktadir. Zaten anayasa sika-
yeti yolu bakimindan, motive edici temel faktor, Avrupa insan Haklar1 Mahkemesine
Turkiye'den yapilan yogun basvurular ve ¢ok sayida hak ihlali kararlar: olmustur.

Turkiye'de hak arama yollarinin yetersizligi ve insan haklar: sorunlarinin de-
recesi Avrupa Insan Haklari Mahkemesi tarafindan Turkiye aleyhine verilen
mahkamiyet kararlar: izerinden ortaya gikti. Ozellikle yarg: kararlariyla ortaya
cikan hak ihlalleri, oldukca ¢nemli boyutlara varmisti. Bu nedenlerle, anaya-
sa sikayeti yolunun saglanmasi, bu konuda son care olarak disunuilmistd. Bu
yonlu tavsiye ayni zamanda Avrupa Konseyi Bakanlar Komitesi'nden gelmisti.
Komite'nin 2004 tarihli bir kararinda, ATHM'nin is yukintun azaltilmas: icin
anayasa sikayetinin kabulinun gerekliligi ifade edilmisti. Venedik Komisyonu
da, Turkiye'de anayasa sikayetinin kabull yonundeki ¢alismalar: tesvik etmis-
ti.®? cunkd, Avrupa Insan Haklari Mahkemesi'nin yargilama yetkisinin kabul
edilmesinden itibaren, basvuru yogunlugu bakimindan Turkiye hep ilk siralarda

(46) Anayasa Mahkemesi Karari, Ziibeyde Fiisun Ustel ve Digerleri Basvurusu (Bagvuru Numarasi: 2018/17635),
Karar Tarihi: 26.7.2019.

(47) Musa Saglam, “Bir Hak Arama Yolu Olarak Bireysel Basvuru’, Anayasa Mahkemesi‘ne Bireysel Basvuru Hakki
Sempozyumu 26 Kasim 2010, Anadolu Universitesi Yayinlari, Eskisehir 2011, 5.30, 42.
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Turkey has always been toward the top of the list in terms of applications. At
the same time, the subordination of the ECHR in affecting the domestic law
of states was constantly underlined. This caused a strong tendency support-
ing individual applications to the Constitutional Court.“® In this context, the
granting of the right to individually apply to the Constitutional Court was pri-
marily occasioned by a desire to minimise individual applications to the ECHR.
As such, the mechanism of individual application to the Constitutional Court in
Turkey is intermingled with the mechanism of individual application to ECHR.
It works as a kind of filter.“®

The list of rights and freedoms protected by the European Convention on Hu-
man Rights serves as the topical limitation of individual applications to the
Constitutional Court in Turkey. As the purpose was to replace the ECHR and
address the complaints domestically, the suitable thing to do was to adopt the
ECHR’s approach to rights and freedoms. The Constitutional Court tried to stay
as close as possible to ECHR’s method of interpretation in the matter of individ-
ual applications. This was as it ought to be. In legislative regulations on rights
and freedoms, the perspective and approach of the Constitutional Court must
lead. Rulings given by the Constitutional Court in recent years regarding the
protection of principal rights and freedoms contribute a great deal to the ame-
lioration of the legislation and the approach of the lower courts.

The Constitutional Court’s rulings of right violations for individual applications
regarding freedom of expression must be recognised as grounds for the recon-
sideration of the relevant laws. The lower courts must also form their decisions
along these lines, with full consideration of the binding power of the Constitu-
tional Court rulings.

In addition to the measures ensuring that convictions related to the exercise
of the freedom of expression are not made, the same must also be ensured for
freedom of the press in order to take further steps toward democratisation.
It constitutes a serious problem for the democratic order that in Turkey, the
activities of many journalists that are within the bounds of the freedom of the
press are considered to be criminal, under the influence of the prevailing au-
thoritarianism of politics and its influence on judicial bodies. The obstruction

(48) David Pimentel, “Diinyada Anayasa Sikayeti Uygulamalari’, Bireysel Bagvuru “Anayasa Sikayeti”
Sempozyumu, Hukuk Adamlari Birligi (HUKAB) Yayinlari, Ankara 2011, s. 72,73,75.

(49) sevtap Yokus, “Tiirkiye'de Anayasa Sikayetini hazirlayan Kosullar’, Tiirkiye'de Anayasa Mahkemesine
Bireysel Basvuru (2. Baski), Editor: Sevtap Yokus, Seckin Yayinevi, Ankara 2015, 5.34,35.
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yer aldi. Bununla birlikte, Avrupa insan Haklar1 Mahkemesi'nin, tlkelerin i¢ hu-
kukunu etkilemedeki ikincillik niteligi strekli vurgulandi. Bu durum, Anayasa
Mahkemesine bireylerce erisimin acilmasini destekleyen giclu bir egilime yol
act1.“® Bu anlamda, Turkiye'de anayasa sikayeti yolunun kabulinde Avrupa In-
san Haklar1 Mahkemesi'ne bireysel basvurularin en aza indirilmesi temel etken
olmustu. Dolayisiyla, Turkiye'de Anayasa Mahkemesi'ne bireysel basvuru meka-
nizmasi, Avrupa insan Haklari Mahkemesi'ne bireysel bagvuru mekanizmast ile
i¢ ice gecmis durumdadir. Bir tur filtre islevini yuklenmistir.“®

Avrupa Insan Haklar1 Sozlesmesi kapsamindaki hak ve ozgurlikler listesi, Tir-
kiye'de Anayasa Mahkemesine bireysel basvurularda konu sinirini olusturdu.
Amagc, Avrupa insan Haklari Mahkemesi yerine gegerek tlke icinde bagvurulari
tuketmek olunca, Avrupa insan Haklar: Mahkemesi'nin hak ve ézgurliiklere yak-
lasiminin esas alinmas: hedeflendi. Anayasa Mahkemesi de, bireysel basvurular
yoluyla 6ntine gelen konularda buyiik oranda Avrupa insan Haklari Mahkeme-
si’nin yorum yontemine yaklasmaya calisti. Olmasi gereken de buydu. Hak ve 6z-
gurlukleri ilgilendiren yasal dizenlemelerde Anayasa Mahkemesinin bakis agisi
ve yaklasimu belirleyici olmalidir. Baslica hak ve 6zgurliklerin korunmas: yonin-
de son yillarda Anayasa Mahkemesi'nin verdigi kararlar, mevzuatin ve alt de-
rece mahkemelerin yaklasiminin iyilestirilmesini saglayici bir rol kazanmaldir.

ifade ozgurlugune iliskin, bireysel basvurular sonucunda Anayasa Mahkeme-
si'nin verdigi hak ihlallerinin gerceklestigi yontundeki kararlar, ilgili kanunlarin
yeniden gozden gecirilmesini saglayici gicte kabul edilmelidir. Alt mahkemele-
rin de kararlarini, Anayasa Mahkemesi kararlarinin baglayiciligini gozeterek, bu
dogrultuda olusturmasi zorunludur.

ifade 6zgurlugunin yan sira, basin ¢zgurlagunin kullanimu ile ilgili gercekle-
sen mahkumiyetlerin ortadan kaldirilmas: yoninde alinmas: gereken dnlemler,
demokratiklesmeye dénik adimlar arasinda ¢énemli bir bashg: olusturmaktadir.
Turkiye'de ¢ok sayida gazetecinin basin 6zgurligi kapsamindaki faaliyetlerinin,
genel otoriter siyasal yaklasimin etkisiyle ve yargi organlarinin siyasal konjonk-
tirden etkilenmeleriyle su¢ kapsamina alinmalari, demokratik diizen agisindan
onemli bir soruna neden olmaktadir. Basina ve genel olarak yayin organlarina
duyulan toplumsal givensizligin temelinde basin 6zgirliginin engellenmesi

(48) David Pimentel,“Diinyada Anayasa Sikayeti Uygulamalari’, Bireysel Bagvuru “Anayasa Sikayeti”
Sempozyumu, Hukuk Adamlari Birligi (HUKAB) Yayinlari, Ankara 2011, s.72,73,75.

(49) Sevtap Yokus, “Tiirkiye'de Anayasa Sikayetini hazirlayan Kosullar’, Tiirkiye'de Anayasa Mahkemesine
Bireysel Basvuru (2. Baski), Editor: Sevtap Yokus, Seckin Yayinevi, Ankara 2015, 5.34,35.
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of the freedom of the press is at the heart of the public’s distrust in the press,
and in media outlets in general. This can be witnessed in many instances. The
obstruction of the freedom of the press, and the oppression of the opposition
press, cause distrust in the provided information and data, even in the case of
the Covid-19 pandemic, for instance.

Positive changes regarding legislation on the freedom of expression, press, as-
sociation and demonstration is now being replaced by restrictions and pro-
hibitions once again, and new legislative regulations prepare the ground for
anti-democratic practices in terms of personal freedom and security. The re-
strictions and prohibitions imposed during and since the state of emergency
that was announced on 21 July 2016, in particular, were made permanent.
Since the end of the state of emergency, legislative regulations enabling practic-
es similar to those of the state of emergency period, which will make the state
of emergency permanent, were adopted.®?

The typical example in the Law no. 7145 that enables the application of state of
emergency measures in ordinary times is the provision in the first article giv-
ing the governors broad authority. According to this provision, “In cases when
the public order and security is upset to the extent of stopping or disrupting
the ordinary course of daily life, or when there are serious indications toward
this course of events, the governor may restrict entry to, and exit from certain
places within the province to individuals suspected of upsetting the public or-
der and security, and regulate or restrict the circulation and assembly of indi-
viduals or the movement of vehicles for a duration of up to fifteen days.” The
abstract expression, “stopping or disrupting the ordinary course of daily life,”
gives a broad scope of interpretation to the civilian authority, that is, the gov-
ernors; this is a step back from the gains made through the positive changes to
the Constitution in terms of rights and freedoms. The law thus restricts rights
and freedoms provided by the Constitution following its amendment in favour
of freedoms. It has the potential to overstep the criteria of restriction stipu-
lated by the Constitution, and to eliminate safeguarding principles such as the
principle of proportionality, the requirements of the democratic order and the
principle of righteousness. The same is true for provisions enabling the exten-

(50) By the decision of the Cabinet of Ministers, no. 2016/9064, Official Gazette: 21 July 2016, No: 29777

(51 “Law on Amending Certain Laws and Decree-Laws," dated 25.7.2018, no 7145. Official Gazette,
31 July 2018, no: 30495.
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bulunmaktadir. Bu durum, bircok boyutta somutlasmaktadir. Basin ve yayin 6z-
gurligt onundeki engeller ve muhalif basinin baskilanmasi, érnegin Covid-19
salgini 6zelinde bile, erisilen bilgiye ve verilere giivensizligin baslica nedenini
olusturmaktadir.

ifade, basin, toplanti ve gosteri yurtuyusu 6zgirltukleri konusunda yasal dizen-
lemeleri degistirme seklinde atilan olumlu adimlarin yerini tekrar sinirlama ve
yasaklamalara biraktig1 suregte, kisi 6zgurligi ve givenligi bakimindan da an-
ti-demokratik uygulamalara zemin olusturabilecek dizenlemelere gidildi. Ozel-
likle 21 Temmuz 2016'da ilan edilen olaganisti hal®® siiresince ve sonrasinda
getirilen sinirlama ve yasaklamalar, kalici kilindi. Olaganisti halin sona erdiril-
mesinden sonra da, olaganistl hal sirecindekine benzer uygulamalar: hayata
gecirebilmeyi saglayacak, olaganusti hali surekli kilan yasal diizenlemelere gi-
dildi.v

7145 sayill Kanunda, Olaganusti rejime 6zgl 6nlemleri olagan dénemde de uy-
gulanir hale getiren tipik 6rnek, birinci maddedeki valilere genis yetki taniyan
hikimdir. Bu hikme gore: “vali, kamu diizeni ve giivenliginin olagan hayati
durduracak veya kesintiye ugratacak sekilde bozuldugu ya da bozulacagina
iliskin ciddi belirtilerin bulundugu hallerde onbes gtinti gegmemek tzere ildeki
belirli yerlere girisi ve ¢ikist kamu diizeni ya da kamu gtivenligini bozabilecegi
stiphesi bulunan Risiler icin sinirlayabilir; belli yerlerde ve saatlerde Risilerin do-
lasmalarini, toplanmalarini, araglarin seyirlerini diizenleyebilir veya Risitlayabi-
lir..” Bu hukimde belirlenen ve soyut icerik tasiyan “olagan hayat1 durduracak
veya kesintiye ugratacak” ibarelerindeki genis takdir alaninin mulki amir olarak
valilere birakilmasi, Anayasanin hak ve 6zgurlikler alaninda gecirdigi olumlu
degisikliklerle edinilen kazanimlarin geri alinmasi demektir. Kanun bu 6zelligiy-
le, Anayasanin gecirdigi 6zgurlikler lehine degisikliklerden sonra, Anayasa’nin
icerdigi hak ve 6zgurliklerin sinirlandirilmasi rejimine de aykiridir. Anayasa'da
belirlenen sinirlama 6lcttlerinin 6tesine tasma, 6lctlalik ilkesi, demokratik di-
zenin gerekleri ve hakkin 6z seklindeki giivence olcutlerini ortadan kaldirma
potansiyeline sahiptir. Ayni durum, 7145 sayili Kanunla, Terorle Mucadele Ka-
nunu'na, eklenen ve gozalti siirelerinin uzatilmasini saglayacak huktmler igin
de gegerlidir. Ustelik gozalti strelerinin uzunlugu nedeniyle kisi 6zgurlaga ve

(50) 2016/9064 sayili Bakanlar Kurulu karariyla, Resmi Gazete: 21 Temmuz 2016, Sayi: 29777.

(51) 25,07.2018 tarihli ve 7145 sayili “Bazi kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Yapiimasina
Dair Kanun’, Resmi Gazete, 31 Temmuz 2018, Sayi: 30495.
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sion of pre-trial detentions amended to the Law on Fight Against Terrorism with
Law no. 7145. There are a great many ECHR rulings against Turkey for violation
of personal rights and freedoms due to the long duration of detentions; and yet,
this regulation, ensuring the re-emergence of such violations, was made.

Legislative regulations directly obstructing rights and freedoms are in force in
Turkey. Eliminating these will be a big step forward for democratisation. Some
new laws made during the new period gravely threaten rights and freedoms.
For instance, the law known as “the Law on Execution of Sentences” by the
public has caused explicit illegalities. A number of lawyers have spoken out
about the various unlawful aspects of this law.*? Because the law was applied
on the basis of the category of the crime, the group whose criminality isn’'t yet
determined is outside the scope of this law; this damages the justice principle.
The principle of equality has also been violated since it discriminates between
crimes. In this, it also violates Article 10 in the Constitution regarding freedom
and Article 14 of the ECHR on the prohibition of discrimination. Although the
basis for the regulation was the Covid-19 pandemic, because it was applied
on a discriminatory basis, it violated a number of rights and freedoms on the
party of those it excluded, including the right to health and the right to live. It
disregarded the public welfare interest, which requires the common good of all
individuals. Although the Constitutional Court hasn’t made a ruling on this law
yet, based on the provisions in the Constitution and the European Convention
on Human Rights protecting rights and freedoms, it is expected to rule on the
unconstitutionality and unlawfulness of the law in question.

The measures taken within the space of rights and freedoms during the Cov-
id-19 pandemic in Turkey by the ruling power and regulations on all levels to
this end are in contravention of the European Convention on Human Rights and
rulings based on the Convention. The human rights violations in practice have
soared. These practices exacerbate the already existing social polarisation. A
sensitive and careful approach to the area of law and of rights and freedoms
by the ruling power would be the only way out of these multifaceted problems.

For the first time in Turkey, instead of external Dynamics such as the European
Union, the goal of normalisation might pave the way for a series of legislative
regulations. The basis for this is supplied by the Constitution and the laws,
starting with Article 90 of the Constitution.

(52) https://t24.com.tr/haber/11-hukukcudan-infaz-yasasi-aciklamasi-anayasa-mahkemesi-nin-esitlik-
gozetmeyen-toplumsal-barisa-zarar-veren-yanlisliklari-duzeltecegine-inaniyoruz,876453

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

guvenliginin ihlaline iliskin tam da Turkiye aleyhine verilmis ¢cok sayida Avrupa
insan Haklar1 Mahkemesi karar1 varken, tekrar bu ihlallere neden olacak bu
dizenlemeye gidilmistir.

Turkiye'de dogrudan hak ve 6zgurlikleri engelleyen kanun hitkimleri yurarliuk-
tedir. Bunlarin ayiklanmasi demokratiklesme yoniunde énemli adimlar olacaktir.
Yeni donemde yapilan bazi yeni kanunlar, hak ve ¢zgurliklerin aleyhine ¢ok
daha vahim bir tabloya neden olmaktadir. Ornegin, kamuoyunda “Infaz Yasasi”
olarak bilinen kanun, agik hukuka aykiriliklara neden olmustur. Covid-19 salgi-
n1 gerekgesiyle cikarilan yasanin iceriginin cesitli yonlerden hukuka aykirihig
hukukcular tarafindan dile getirildi.®? Yasanin, sug gesitlerine gére uygulanma-
s1 nedeniyle, suclulugu sabit olmayan bir kesimi de kapsam disinda birakmasi,
adalet ilkesini zedeledi. Suclarda ayrima gidilmesi sebebiyle esitlik ilkesi ihlal
edildi. Bu durum ayni zamanda, Anayasa'nun esitlik ilkesini iceren 10. madde-
siyle, Avrupa insan Haklar1 Sézlesmesinin ayrimcilik yasagin iceren 14. mad-
desinin ihlaline neden oldu. Dizenlemenin gerekgesi Covid-19 salgini oldugu
halde, ayrimcilik yapilarak uygulandigi icin, uygulanmayanlar bakimindan saglik
hakk: ve devaminda yasam hakk: basta olmak tzere birgok hak ve 6zgirligin
ihlaline neden olundu. Tam fertlerin ortak iyiligini iceren kamu yarar: ilkesi goz
ardi edildi. Bu kanunla ilgili olarak, Anayasa Mahkemesi'nin bu konudaki karar:
heniiz ortaya ¢gikmamus olsa da, Anayasa ve Avrupa insan Haklar: Sézlesmesi'nin
hak ve ¢zgurlikleri koruyucu hikimleri geregince, ilgili yasanin hukuka ve Ana-
yasa'ya aykiri oldugu yéninde bir karar olusturmasi beklenmektedir.

Turkiye'de Covid-19 salgini stresince hak ve ¢zgurlikler alaninda siyasi iktidar-
ca alinan tedbirler ve bu dogrultudan olusturulan her dizeyde mevzuat, 6zellik-
le Avrupa Insan Haklar: Sozlesmesi ve Sozlesmeye dayal kararlara ters dismek-
tedir. Uygulamadaki insan haklar: ihlalleri ise bu stirecte cok daha st seviyelere
ulasmistir. Bu uygulamalar, zaten varolan toplumsal kutuplasmay: oldukca de-
rinlestirmektedir. Oysa tam da bu siirecte hukuk ve hak ve 6zgurlikler alanina
siyasi iktidar tarafindan 6zenli bir yaklasim, icine girilen cok boyutlu sorunlarin
asilmasinin yegane yontemi olarak benimsenmelidir.

Turkiye icin ilk defa Avrupa Birligi gibi dis dinamikler yerine, normallesme he-
defiyle bir dizi yasal diizenlemeye gitme olanag: kullanilabilir. Bunun temelleri,
basta Anayasanin 90. maddesi olmak Uizere, Anayasal ve yasal boyutta mevcut-
tur.

(52) https://t24.com.tr/haber/11-hukukcudan-infaz-yasasi-aciklamasi-anayasa-mahkemesi-nin-esitlik-
gozetmeyen-toplumsal-barisa-zarar-veren-yanlisliklari-duzeltecegine-inaniyoruz,876453
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Following the 2004 Constitutional amendments, the following provision was
amended to Article 90 of the Constitution: “In the case of a conflict between
international agreements, duly put into effect, concerning fundamental rights
and freedoms and the laws due to differences in provisions on the same matter,
the provisions of international agreements shall prevail.” This provision gave
precedence to international agreements stipulating rights and freedoms that
Turkey is party to - starting with the European Convention of Human Rights -
over Turkey’s laws. It also set a framework for the legislative regulations provid-
ing retrial in Turkey following ECHR rulings. The justification of the provision
as well as the justifications of the 2001 Constitutional amendments and the fol-
lowing harmonisation laws clearly showed that the aim was harmonisation with
the European Convention on Human Rights. Indeed, the right violation rulings
made by the European Court of Human Rights were used in Turkey for retri-
als. The aforementioned provision of the Constitution’s Article 90, namely, the
provision stipulating that in case of a conflict between decisions made by the
European Court of Human Rights and decisions based on Turkish law the prece-
dence belongs to the Convention, is in effect. Legislative regulations stipulating
that ECHR rulings of right violations are grounds for retrial Turkey are also in
effect. As such, there are Constitutional and legal grounds for the imperative
of primary and direct application of rulings on Turkey made by the European
Convention of Human Rights and the European Court of Human Rights.

B. THE NEED FOR A STRONG, DEMOCRATIC
OPPOSITION IN ORDER TO REVITALISE
THE FUNCTIONING OF THE LEGISLATURE

The dysfunction of the Parliament has become much more evident since the
Covid-19 pandemic started. This was in fact a natural outcome of the Executive
Presidency, the current governmental system in force. This outcome demon-
strated that the current system is the most fundamental obstacle to democratic
functioning. As such, the governmental system in force became much more con-
troversial because of how it hampered democratic functioning, made the Parlia-
ment dysfunctional, exacerbated authoritarianism, eliminated transparent gov-
ernance and the separation of powers. Party leaders and spokespeople of the
opposition constantly state how the legislature’s inability to negotiate decisions
is an obstacle to overcoming many of the vital problems faced by the country.
When the President became the embodiment of the executive organ, now the
sole decision-making mechanism, by largely excluding the Parliament, state in-

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

Turkiye'de, 2004 Anayasa degisiklikleri kapsaminda Anayasa’nin 90. maddesine,
“usultine gore yururlige konulmus temel hak ve 6zgurliklere iliskin milletlerarasi
andlasmalarla kanunlarin ayni konuda farkli hikimler icermesi nedeniyle ¢ikabi-
lecek uyusmazliklarda milletlerarasi andlagma hiikiimleri esas alinir” hitkmu eklen-
di. Bu hikumle, basta Avrupa insan Haklar1 Sozlesmesi olmak tzere Tirkiye'nin
taraf oldugu hak ve 6zgirlikler iceren uluslararas: s¢zlesmelere, Tirkiye'deki ka-
nunlardan daha tst bir deger taminmig oldu. Bununla birlikte, Avrupa insan Hak-
lar1 Mahkemesi kararlar: Gizerine Tirkiye'de yargilanmanin yenilenmesine dontk
olusturulmus yasal dizenlemeler icin bir cerceve belirlenmis oldu. Bu hikmtn ge-
rekcesinden ve 2001 Anayasa degisiklikleri ile onu izleyen uyum yasalarinin gerek-
gelerinden, esas olarak Avrupa Insan Haklar1 Sozlesmesi ile uyumun hedeflendigi
agikti. Nitekim, Avrupa Insan Haklar1 Mahkemesi'nin verdigi hak ihlalleri kararla-
r1 Turkiye'de yeniden yargilanma sebebi olarak uygulandi. Anayasa'min 90. mad-
desinin adi gegcen hukmu, yani Avrupa insan Haklari Mahkemesi'nin kararlariyla
Turkiye'de kanunlarin uygulanmasindan dogan kararlarla catismasi durumunda
Sozlesmeye 6ncelik taninacagr hukma yurarliktedir. Bununla birlikte, Avrupa In-
san Haklar1 Mahkemesi'nin verdigi hak ihlali kararlarinin Tarkiye'de yargilamanin
yenilenmesi sebebi olacagina dair yasal diizenlemeler de yururliktedir. Dolayisiy-
la, Avrupa Insan Haklar: Sézlesmesinin ve Avrupa insan Haklari Mahkemesi'nin
Turkiye'ye iliskin verdigi kararlarinin oncelikli ve dogrudan uygulanmasina dair
zorunlulugun Anayasal ve yasal temelleri mevcuttur.

B. GUGLU DEMOKRATIK MUHALEFET YOLUYLA
YASAMANIN iSLEV KAZANMASI GEREKSINIMI

Covid-19 salgini basladigindan bu yana Meclisin islevsiz kaldig1 ¢cok daha belir-
gin bir hal aldi. Bu durum aslinda, Cumhurbaskanhg: Hukimet Sistemi olarak
anilan ve uygulanmakta olan hikimet modelinin dogal sonucu oldu. Bununla
birlikte bu sonug, mevcut sistemin, demokratik isleyisin en temel engeli oldugu-
nu agikca kanitladi. Dolayisiyla uygulanmakta olan hikiumet sistemi, demokra-
tik isleyisi tikadig1, Meclisi islevsiz kildigi, otoriterlesmeyi derinlestirdigi, seffaf
yonetim anlayisini tamamen ortadan kaldirdigl, erkler dengesini yok ettigi ge-
rekceleriyle daha fazla tartisilir hale geldi. Yasamanin, miizakere yoluyla karar
alamamasinin ulkenin bircok yasamsal sorununu asma yonunde temel engel
olusturdugu muhalefetteki siyasi parti baskanlar: ve sozcileri tarafindan strek-
li gindemde tutulmaktadir. Meclisin buylk oranda dislanarak, tek karar alicinin
yurutme ve yiUrutme organini sahsinda somutlastiran Cumhurbaskani olmasi,
devlet kurumlarinin niteliksel olarak igerisinin bosaltilmasinin nedeni olarak agikla-
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stitutions became hollowed out. Instead of the Parliament as the rulemaking
mechanism, vital issues concerning the entire public are directly negotiated
with the President, which is proof that the system has become authoritarian.
Exactly for these reasons, the need for the Parliament to regain its functions is
being discussed. As politicians have recently begun to bring up early elections
more and more often, this issue will doubtless be debated extensively and in
great detail. As such, a new Electoral Law and Law on Political Parties to be
placed on the agenda prior to the election period would be part of the neces-
sary changes to reshape democratic politics.

Even though it is argued that Turkey’s 10% countrywide electoral threshold
aims to limit the number of parties represented in the Parliament and thus en-
able political stability, its one result has been “partial representation”. Because
of the unjust electoral system, the system of representation doesn’t coincide
with the pluralist makeup of society. The pluralist composition of the society
is not represented by an equally pluralist political structure. The opportunity
for a just representation of differences was eliminated by the Law on Political
Parties made during the 12 September period. Because of this electoral sys-
tem, a lot of the time powerful political parties have access to a representation
out of proportion with their vote percentage in the Parliament. This dispro-
portionality, when it reaches high levels, completely eliminates the principle of
fair representation. The electoral system in effect in Turkey prevents a plural-
ist-democratic structure; there is no in-party democracy, political participation
is likewise very limited, pressure groups are weak - all of which are problematic
in terms of a democratic political structure. There are additional problems: the
undemocratic nature of civilian-military relations since past times and the un-
developed state of the culture of democracy. Taken together, it is a dire state of
affairs for democracy indeed.

The 1995 amendments to the Constitution provided the governing law that the
electoral system be regulated in accordance with the principles of “fair rep-
resentation” and “stability in governance”. The current electoral system in force
is in fact in contravention of this Constitutional provision. For this reason, it is
also a Constitutional requirement that the electoral system be amended in or-
der to afford fair representation. In addition to being a Constitutional require-
ment, the amendment of this electoral system, which contains the 10% country-
wide electoral threshold, a method in contradiction to the “fair representation”
principle, and of the Electoral Law governing this system, as well as the removal
or lowering of the threshold percentage, is a requirement for the progress and

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
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niyor. Kural koyucu organ olarak Meclis yerine, tim toplumu ilgilendiren en 6énemli
konularin dogrudan Cumhurbaskani ile mizakere edilmesi, sistemin otoriterlige d6-
nisumunin kanit1 olarak gosteriliyor. Tim bu nedenlerle, Meclisin yeniden islev ka-
zanmasl gereksinimi gindeme oturmus gorinuyor. Erken secimin siyasi partilerce
dillendirildigi son zamanlarda bu konunun ¢ok daha derinlikli ve yaygin tartisiimasi
da kaginilmaz olacaktir. Buradan hareketle, heniiz secim dénemine girmeden giinde-
me gelen yeni bir Secim Kanunu ve Siyasi Partiler Kanunu yine demokratik siyaseti
sekillendirecek zorunlu degisiklikler kapsamina alinacaktir.

Turkiye'de se¢im sisteminde %10 tlke baraji ayarlamasinin, Mecliste az sayida par-
tinin temsiline ve siyasal istikrara olanak verme amacl oldugu séylense de, sonug-
ta “eksik temsil” olgusu ortaya cikmistir. Adaletsiz secim sistemi nedeniyle, cogulcu
toplum tabanina oturtulamayan bir temsil yapisiyla karsi karstya kalinmistir. Dola-
yisiyla, tlkenin ¢ogulcu toplum yapisi, cogulcu siyasal yapi olarak yansitilamamistir.
Farkliliklarin adil temsili olanag: 12 Eylil Doneminde yapilan Siyasi Partiler Kanunu
ile ortadan kalkmustir. Bu secim sistemi nedeniyle cogu zaman gui¢lu partiler, alinan
oy oranina kosut olmayan ytiikseklikteki bir oranla Mecliste temsil saglamaktadir. Bu
orantisizlik Ust seviyelere ciktiginda, temsilde adalet ilkesi tamamen ortadan kalka-
bilmektedir. Turkiye'de uygulanmakta olan secim sisteminin, cogulcu-demokratik bir
yapiyt engellemesi, parti i¢ci demokrasinin olmamasi, siyasal katilim yollarinin tikali
olmasi, baski gruplarinin zayifligl, demokratik siyasal yap: bakimindan baslica so-
runlu alanlar olusturmaktadir. Bu sorunlara, sivil-asker iligkilerinin ge¢misten bu
gline demokratik anlamda dogru bir zemine oturmamasi gibi, demokrasi kultirinin
gelismemisligi gibi temel sorunlar da eklendiginde, demokrasi acisindan durum daha
vahim bir tabloya dontiismektedir.

Anayasa’da 1995'te yapilan degisiklikle, secim sisteminin, “temsilde adalet” ve
“yonetimde istikrar” ilkelerine uygun dizenlenmesi amir hiikmune yer verilmis-
tir. Uygulanmakta olan secim sistemi aslinda Anayasa hikmine de aykirilik iger-
mektedir. Bu nedenle secim sisteminin adil temsili saglama yoninde degistiril-
mesi, ayni zamanda Anayasal zorunluluktur. Anayasal zorunlulugun yani sira,
“temsilde adalet” ilkesi ile gelisen bir yéntemi iceren %10 ulke segim barajini
iceren secim sisteminin ve bu sistemi diizenleyen Sec¢im Kanunu'nun, barajin
kaldirilmas: ya da baraj oraninin disurilmesi yoninde degistirilmesi, demokra-
sinin gelistirilmesinin de zorunluluklar: arasindadir.®® Secim sisteminden zaten
anlamsiz hale gelmis olan baraj uygulamasinin kaldirilmasi, demokratik temsil
arayisinda birinci adim olacag: gibi, toplumsal barisa da hizmet edecektir.

(53) Hikmet Sami Tiirk, “Segim Sistemleri ve Anayasal Tercih’, Anayasa Yarsisi, 5:23,Anakara 2006, 5.110.
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development of democracy.®® The elimination of the threshold practice from
the electoral system, already rendered irrelevant, would be a step forward for
democratic representation and also contribute to social peace.

The system of political parties is another thing that renders the Parliament and
MPs useless in Turkey. The lack of in-party democracy and the total control of
the party leaders’ over MP nominations is reflected across the entire spectrum
of politics and makes a democratic political life impossible. The power of the
party leaders in nominating MPs prevents the legislative function from properly
taking place. This is because MPs, directly chosen by the party leader, become
dependent on him. When such a party forms a Parliamentary majority, the ma-
jority becomes merely an instrument making laws in accordance with the party
leader’s wishes. When the leader has a monopoly over political decisions, he
also becomes the sole centre of political will.** This way of doing things which
already existed became much more pronounced under the Executive Presiden-
cy. The negative aspects of the past period became much more evident during
the Executive Presidency because the same understanding of party discipline
and the loyalty of the MPs to the leader was carried over.

In Turkey, political life has a tendency to be dominated by the leader. The fun-
damental reason for this is the anti-democratic conditions governing the sys-
tem of political parties. As such, even if there is no complete transformation
of the governmental system, the development of mechanisms enabling a move
away from leader-dominated politics is also beneficial for democracy.

The power of the party leaders over MPs makes him indispensable and for MPs,
loyalty to the party leader, the only person who can nominate them, becomes
of the essence. Thus the power of the MPs to influence the party leader is nul-
lified. Because of this, political parties cannot provide new perspectives with
regard to social change and create solutions for problems. MPs, expected to
resolve social and political problems, show limited or no interest in such issues
- this is a result of the party leader’s domineering position.®* The local organ-
isations and branches of the political parties are only active during the run-up
to the elections and are thus largely ineffectual. Party members are not part of
the decision-making process. The party leader determines the entire course of

(53) Hikmet Sami Tiirk, “Secim Sistemleri ve Anayasal Tercih’, Anayasa Yarsisi, 5:23,Anakara 2006, .110.
(54) Sevtap Yokus.,, Tiirkiye'de Yiiriitme Erkinde Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, s. 188, 189.

(55) ilter Turan, “Tiirkiye'de Parlamenter Sistemin Sorunlari ve Céziim Onerileri” Semineri, Tiirkiye isveren
Sendikalari Konfederasyonu 35.Y1l, Ankara 1997, 5.60.

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

Turkiye'de Meclisi ve Meclis Giyelerini etkisiz kilan bir diger husus, siyasal par-
tiler rejimidir. Parti ici demokrasinin olmayisi, milletvekillerini belirlemede parti
liderinin tek s6z sahibi olusu, siyasal yasamin tamamina yansimakta ve demok-
ratik bir siyasal yasami olanaksizlastirmaktadir. Parti liderlerinin milletvekilleri-
ni belirlemedeki yetkisi, sonraki asamada yasama fonksiyonunu yerine getirme-
sini engellemektedir. Ctunkd, parti lideri, milletvekili adaylarini belirledigi icin,
milletvekilleri bire bir lidere bagh konuma gelmektedirler. Bu nitelikteki siyasal
parti, Mecliste ¢cogunlugu olusturdugunda da c¢ogunluk, parti liderinin istedi-
gi yasalar: ¢ikarmak Gizere ¢alisan bir araca donismektedir. Siyasal karar alma
tekeli liderde olunca, her tirla siyasal irade de liderde belirmektedir.®* Zaten
varolan bu isleyis, Cumhurbaskanhg: Hikimet Sisteminde daha da keskin hale
gelmistir. Baskanlik sistemine evrildigi séylenen yeni sistemde, beraberinde par-
ti disiplini, milletvekillerinin lidere baghlig: strdurildigu icin, énceki dénemin
olumsuzluklar: cok daha belirginlesmistir.

Turkiye'de siyasal yasam, lider hakimiyetinde bir yapiya donusme egiliminde-
dir. Burada temel neden, partiler sisteminin icinde bulundugu anti demokratik
kosullardir. Dolayisiyla, hikimet sisteminde kodkten bir dénisim olmasa dahi,
lidere bagh siyaset ortamindan kurtulma olanagini saglayacak mekanizmalarin
gelistirilmesi, demokrasi sorunlarini da giderebilecektir.

Parti liderinin milletvekilleri Gizerindeki etkisi, parti liderini degismez hale getir-
mekte, milletvekilleri acisindan, kendilerinin belirlemede tek yetkili olan parti
liderine baghlik esas olmaktadir. Milletvekillerinin parti liderini etkileme gicleri
sifirlanmaktadir. Bu nedenle partiler, toplumsal degisim karsisinda yeni bakis
acilari olusturamiyor, sorunlar karsisinda cozimler tretemiyorlar. Toplumsal ve
siyasal sorunlar karsinda ¢6zimler Uretmesi beklenen milletvekillerinin, sinirh
ilgisi ya da tamamen duyarsizlig1 biyik oranda liderin engelleyici konumunun
sonucu olarak ortaya c¢ikmaktadir.®® Siyasal partilerin yerel ¢rgitlenmeleri de
ancak se¢im donemlerinde faaliyette bulunmaktadirlar ve bu nedenle etkisiz
kalmaktadirlar. Parti tyeleri, siyasal karar alma strecine katilamamaktadirlar.
Siyasi parti lideri, partinin tim isleyisinde belirleyici glice sahiptir. Sonucta,
Mecliste ¢ogunluga sahip olan partinin lideri, parti icindeki giicii, uygulanan
secim sistemi ile birlikte, cogunlugun tek temsilcisi roliine dénismektedir.

(54) sevtap Yokus., Tiirkiye'de Yiiriitme Erkinde Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, . 188, 189.

(55) ilter Turan, “Tiirkiye'de Parlamenter Sistemin Sorunlari ve Géziim Onerileri” Semineri, Tiirkiye isveren
Sendikalari Konfederasyonu 35.Y1l, Ankara 1997, 5.60.
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the party’s affairs. As a result, the leader of the party with the Parliamentary
majority is, due to the electoral system in effect, the sole representative of the
majority.

The true cause of the party leader’s aggravated power in Turkey is the electoral
system in place, and the lack of in-party democracy. Giving priority to the de-
mands of the base through enabling in-party democracy and using preliminary
elections to nominate candidates would increase democratic representation
in the legislature and enhance legislative activities. In-party democracy would
also pave the way for the creation of a constructive and effective opposition,
sorely needed as a counterbalance in Turkey. There is, therefore, a need for
in-party democracy and grassroots methods for nominating candidates.

In order to remedy Turkey’s democratic deficiencies, the development of dem-
ocratic functioning mechanisms are required before anything. The opportunity
to fair representation, in-party democracy, the provision and establishment of
political ethics guidelines are among the chief requirements in this department.
Another requirement for a democratic political life is for the political parties to
function within a wide space of freedom without any prohibitions.

The Law on Political Parties must be amended in a way to enable the forma-
tion of a democratic political life. The Law on Political Parties, as it currently
stands, contains many anti-democratic and prohibiting provisions. Following
the Constitutional amendments of 2001, The Law on Political Parties was not
amended in order to be compatible with Articles 68 and 69 of the Constitution
regarding political parties. Next to paragraph 4 of Article 68 of the Constitu-
tion, stipulating political party prohibitions, many of the provisions of the Law
on Political Parties contain prohibitions beyond the Constitutional limits. The
Law on Political Parties is still in effect with some of its provisions in contraven-
tion of even the current Constitution; broad prohibitions for various reasons,
including names for political parties. A true transition to a democratic political
life requires the amendment of the Law on Political Parties.

The method of nominating MPs set forth by the Law on Political Parties is un-
democratic. The Law on Political Parties doesn’t require preliminary elections
for the nomination of candidates. For this reason, candidate MPs are not de-
termined by preliminary elections in political parties. Pursuant to the provi-
sions of Article 37 of the Law on Political Parties no. 2820, even though it isn’t
required to determine candidate MPs in party organisations through prelimi-
nary elections, there are no provisions prohibiting preliminary elections, either.

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
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Turkiye'deki secim sistemi ve bu kapsamda parti i¢i demokrasinin olmayis: li-
derin artan gictnin asil nedenini olusturmaktadir. Parti i¢i demokrasi olanak-
larinin yaratilmasi ve aday belirlemede 6n segim zorunlulugu gibi yontemlerle
tabanin taleplerinin éncelliginin saglanmasi, yasamada demokratik temsili arti-
racagl gibi, yasama faaliyetlerine de nitelik kazandiracaktir. Parti ici demokrasi
ayni zamanda Turkiye'nin siddetle gereksinim duydugu yapici ve etkili muhale-
fet dengesini de yaratabilmenin bir yolunu acabilecektir. Parti i¢i demokrasi ve
aday belirlemede tabana dayali yontemleri iceren mevzuat gereksinimi bulun-
maktadir.

Turkiye'de demokrasi agiklarinin asilmas: esas olarak, demokratik isleyis meka-
nizmalarinin gelistirilmesiyle olanaklidir. Bunun icin adil temsil olanagi, parti ici
demokrasinin ve siyasi etik kurallarinin saglanmasi ve yerlestirilmesi yontemle-
ri, baslica yollar olarak belirtilebilir. Ayrica, siyasi partilerin genis 6zgurliuk ala-
ninda faaliyetlerini yurttmeleri, yasaklarla karsilagsmamalar: demokratik siyasal
yasam i¢in zorunludur.

Siyasi Partiler Kanunu'nun, demokratik siyasal yasamin olusturulabilmesine
imkan taniyacak sekilde degistirilmesi gerekmektedir. Siyasi Partiler Kanunu
mevcut haliyle cok sayida anti-demokratik yasak¢it hikim icermektedir. Siyasi
Partiler Kanunu, 2001 Anayasa degisiklikleri sonrasinda da, Anayasanin siya-
si partilere iliskin 68. ve 69. maddeleri ile uyumlu hale gelecek sekilde degis-
tirilmemistir. Anayasanin parti yasaklarini éngéren 68. maddesinin 4. fikrasi
karsisinda Siyasi Partiler Kanunu'nun bircok hikmu, Anayasal sinirlarin gok
Otesinde yasaklar icermektedir. Siyasi Partiler Kanunu, siyasi partilerin, kullan-
diklar isimler de dahil oldukca genis siyasi parti yasaklarini, gesitli nedenlerle
kapatilabilmelerini saglayacak sekilde mevcut Anayasa'ya bile aykirilik iceren
hikimleriyle hala yuruarluktedir. Demokratik siyasal yasamin gercek anlamiyla
hedeflenmesi, Siyasi Partiler Kanunu'nun degistirilmesini zorunlu kilacaktir.

Siyasi Partiler Kanunu'nun 6ngordigi milletvekili aday: belirleme yontemi de-
mokratik degildir. Siyasi Partiler Kanunu, milletvekili adaylarinin belirlenme-
sinde 6nsecim yontemini zorunlu kilmamaktadir. Bu nedenle, siyasi partilerde
milletvekilleri adaylar: belirlenirken kural olarak 6n se¢im yontemi uygulanma-
maktadir. 2820 sayili Siyasi Partiler Kanunu'nun 37. maddesi hikmi kapsamin-
da, parti teskilatlarinda ¢n segim yontemiyle milletvekili adaylarini belirlemek
zorunlu olmasa da on secgimle aday belirlemeye engel bir hikim de bulun-
mamaktadir. Bu hikme gore: “Siyasi partiler, 6n se¢im ya da aday yoklamast
yaptiklart secim cevrelerinde, toplam olarak Ttrkiye Biytik Millet Meclisi tye
tamsayisinin % 5'ini asmamak tzere, ilini, se¢im ¢evresini, aday listesindeki si-
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According to the provision, “In electoral districts where primary elections are
to be held, the political party may determine candidates from the central level,
the total number of which shall not exceed 5% of the total number of deputies
in the Grand National Assembly of Turkey, provided that the political party
notifies the Supreme Board of Elections of the candidate’s province, electoral
district and order in the candidate list, at least ten days prior to the date of
the primary elections. In places where primary elections are not to be held,
political parties shall reserve the authority to determine candidates through
a central level survey or through one or more other means.” Because this pro-
vision doesn’t uphold a requirement for preliminary elections, political parties
don’t have them. However, amending the Law on Political Parties and partially
or wholly requiring preliminary elections in order to ensure the participation of
the party grassroots would be a big step forward for the progress of democratic
politics. In this context, giving priority to the demands of the party grassroots
through methods such as mandatory preliminary elections in nominating candi-
dates would contribute to the creation of in-party democracy from bottom up,
would enhance democratic representation in the legislature and also add an
enhanced quality to legislative activities. In-party democracy will also provide
Turkey with the opportunity to formulate a constructive and effective opposi-
tion as a counterbalance, which it desperately needs. A relatively democratic
atmosphere would also prohibit the social polarisation from further spreading.

Amendments to the Electoral Law would also make their benefits felt in a po-
tential conflict resolution process in Turkey. In this context, discussions of the
single-member district system as an electoral solution, as well as the elimina-
tion of the party leader’s total authority over his political party would become
very relevant. The single-member district system or the reduced-district system
would ensure a pluralist Parliament, prevent it from becoming too fragmented
and also ensure the principle of fair and democratic representation. This sys-
tem was previously debated in the context of Turkey. However, Kurdish rep-
resentation was considered to be the main obstacle to its adoption. In the last
Parliamentary elections the threshold was directly and explicitly used as an
obstacle before Kurdish representation only. The election results showed that
the threshold didn’'t function as it was planned to do in terms of Kurdish rep-
resentation anymore.

Since Turkey went very fast from a parliamentary system of government to the

system of Executive Presidency, formulated as a “Turkish-style Presidential Sys-
tem,” the electoral system and the system of political parties must also amended

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
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rasini, 6n se¢im veya aday yoklamast tarihinden en az on gtin énce Yiksek Se-
¢im Kuruluna bildirmek kosuluyla merkez aday: gésterebilirler. On se¢im ya da
aday yoklamast yapilmayan yerlerde, siyasi partilerin merkez yoklamast veya
diger usullerden biri veya bir kact ile aday belirleme yetkileri saklidir.” Bu hu-
kiim 6n secimi zorunlu kilmadig: icin, siyasi partiler 6n se¢im yontemine gitme-
mektedirler. Oysa, milletvekili adaylarini belirlemede parti tabaninin katilimini
saglayabilmek icin, Siyasi partiler Kanunu'nda yapilacak degisiklikle, 6n secim
yonteminin kismen veya tamamen zorunlu hale getirilmesi, demokratik siyasetin
gelistirilmesini saglamada iyi bir yol olacaktir. Bu baglamda, alt teskilatlardan
baslayarak olusturulacak parti ici demokrasi, aday belirlemede 6n se¢im zorun-
lulugu gibi yontemlerle tabanin taleplerinin 6ncelliginin saglanmasi, yasamada
demokratik temsili artiracagi gibi, yasama faaliyetlerine de nitelik kazandiracak-
tir. Parti ici demokrasi ayni zamanda Tirkiye'nin siddetle gereksinim duydugu
yapict ve etkili muhalefet dengesini de yaratabilmeyi saglayacaktir. Toplumsal
tabanda kutuplasmay1 engellemeye hizmet edecek gérece demokratik bir ortam
yaratabilecektir.

Secim sisteminde degisiklik ile iyilesmeler. Turkiye'de olasi bir yeni catisma ¢o-
zUmu surecinde de kendisini dayatacaktir. Bu baglamda, secgim sistemi olarak
dar bolge, siyasi partiler agisindan da lider sultasimi ortadan kaldirabilecek
formiller tzerine tartismalar hiz kazanacaktir. Dar bolge secim sistemi ya da
daraltilmis bolge secim sistemi, hem Parlamentoda ¢ogunluk yapisini saglaya-
cak, cok parcali yapiy1 6énleyecek hem de temsilde adalet ilkesini, demokratik
temsili saglayacak yontem olarak akla gelmektedir. Bu se¢cim modeli daha énce
de Turkiye icin tartisilan bir modeldi. Ancak Kurt temsili, bu modelin hayata
gecirilmesinin temel engeli olarak goruldi. Son milletvekilligi secimlerinde ba-
raj dogrudan ve sadece Kiurt temsili éntindeki engel olarak agiktan uygulanmis
oldu. Sec¢im sonuglari ise, baraj uygulamasinin Kirt temsili agisindan amaclanan
islevini yitirdigini gosterdi.

Turkiye'de parlamenter rejimden keskin bir sekilde “Cumhurbaskanhg) Hukimet
Sistemi’ne gecildigine gore ve bu sistem esas olarak “Turk Tipi Baskanlik Siste-
mi,” olarak distinulmus olduguna gore; secim sistemi ve siyasal partiler rejimi-
nin de, yeni sistemin demokratikligini saglama yéninde dénustirilmesi zorun-
ludur. Yurutme yetkilerinin tamamini, Cumhurbaskanhg: kararnameleri yoluyla
yasama yetkisinin bir kismini Cumhurbaskani elinde toplayan sistemin, yasama
dengesini bir 6l¢tide de olsa aramasi beklenir. Parlamenter rejim 6zellikleri ara-
sinda sayilan Parlamentoda “parti disiplini” kosullarindan arinmasi, yasamanin
demokratiklestirilmesi ve etkili hale gelmesi icin zorunlu hale gelmistir. Bunun
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and transformed in order to ensure democracy under the new system. It would
be expected from a system collecting all of the executive powers and some of
the legislative powers - through Presidential decrees - in the President to seek
a modicum of balance in the legislative. In order for the legislature to become
democratic and efficient, the “party discipline” conditions in the Parliament
must be eliminated. The easiest way to ensure this is by removing from the Law
on Political Parties those provisions enabling the party leader’s tyranny. The
nomination of deputies and the continuation of their status as a deputy should
not depend on the party leader. There must be legislative measures protecting
the deputies from the total control of the party leader. Under the system of
Executive Presidency where the President is in a place to control the legislative
majority, this precaution has become much more vital and pressing.

When the party led by the President gains the majority required to do Parlia-
mentary work largely on its own, there is no power left to counterbalance the
President, who controls the legislative majority and has sole control over the
executive body. Considering the scope of the President’s power of appointment
in the higher judicial bodies, there is a great risk indeed of completely eliminat-
ing the mechanisms of checks and balances required by democracy.

Another problem under the system of Executive Presidency in terms of the leg-
islative function is that there are political deadlocks. The Constitutional amend-
ments of 2017 were formulated on the expectation that the legislative majority
would be formed by the President’s party. Allowing for a “party-affiliated Pres-
ident,” that is, as the acting chair of his own party, the aim was to ensure the
election of both the President, and his party as the Parliamentary majority. As
such, it was assumed that the Parliamentary majority would always inevitably be
composed of the President’s party. However, that might not always be the case.
When the party of the President, who controls the executive function, fails to
reach the legislative majority in the Parliament, it would have to form an alliance
with another political party in the Parliament. Indeed, this is the current state
of affairs. The Constitutional amendments of 2017 stipulated that the President
could remain party-affiliated. Although it was expected that the President’s par-
ty would obtain a Parliamentary majority, it was the People’s Alliance, formed
by AK Party and MHP (The Nationalist Movement Party) prior to the elections,
that obtained the Parliamentary majority. It was only through the continuation
of this alliance that a Parliamentary majority loyal to the “party-affiliated Presi-
dent” could be obtained. Because of this, the pre-election alliance turned into a
legislative coalition after the elections. As has been the case already many times,
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en kolay yolu, Siyasi Partiler Kanunu’'nun iceriginde barindirdigs, “lidersultasi’na
neden olan hikimlerin ortadan kaldirilmasidir. Milletvekilinin adaylig: ve son-
rasinda da milletvekili olarak pozisyonunu korumasi, liderin iki dudag: arasinda
olmamalidir. Milletvekilliginin, liderin gidimunden ¢ikarilmasinin yasal 6nlem-
leri alinmalidir. Cumhurbaskaninin, yasama ¢ogunlugunu da gidimunde tuta-
bildigi Cumhurbaskanlig: Sisteminde bu ¢nlem, demokrasi agisindan ¢ok daha
yasamsal bir nitelik kazanmistir.

Cumhurbaskaninin liderligini yaptig1 partinin, Parlamento ¢alismalarini biyuk
oranda tek basina yapma olanagini saglayacak cogunlugu kazandiginda, yasama
¢ogunluguna hakim ve ytritme organini tek basina ¢alistiran Cumhurbaskani’ni
dengeleyecek hicbir giic kalmamaktadir. Yiksek yargi organlarinda Cumhur-
baskaninin atama yetkisinin genisligi de gdz 6niine alindiginda, demokrasinin
gerektirdigi denge ve denetim mekanizmalarinin tamaminin ortadan kalkmasi
tehlikesi ¢ok buyuktur.

Cumhurbaskanlig: Hikimet Sistemi olarak adlandirilan yeni sistemde yasama
acisindan diger bir sorun siyasal tikanikliklarin olusmasidir. 2017 Anayasa de-
gisiklikleri, yasama cogunlugunu, Cumhurbaskaninin partisinin olusturacagi
ihtimali Uzerine kurgulandi.“Cumhurbaskaninin partili olabilecegi” yani par-
tisinin basinda olabilecegi de belirlenerek, secilen Cumhurbaskaninin, lider-
ligini yaptig1 partinin de, parlamentoda cogunluga sahip olmas: hedeflendi.
Bu dogrultuda, Meclis cogunlugunun Cumhurbaskani ekseninde olusmasinin
kacinilmaz olacag: varsayildi. Bununla birlikte, her zaman Cumhurbaskanina
bagli yasama g¢ogunlugu saglanamayabilir. Yirtitme gictind elinde bulundu-
ran Cumhurbaskaninin partisi, Mecliste tek basina yasa yapma giiciine sahip
olamayinca mecliste diger bir siyasi partiyle ittifak zorunlu hale gelir. Nitekim
mevcut durum budur. 2017 Anayasa degisiklikleri ile Cumhurbaskaninin par-
tili olabilecegi belirlenmisti. Cumhurbaskaninin, liderligini yaptig1 partinin de,
parlamentoda ¢ogunluga sahip olmas: beklenirken; AKP(Adalet ve Kalkinma
Partisi) ve MHP(Milliyetci Hareket partisi)'nin secimler éncesinde yaptiklari,
“Cumhur ittifaki” olarak adlandirilan ittifak Mecliste gogunlugu saglad. ittifa-
kin sirdidrilmesi kosuluyla ancak, “Partili Cumhurbaskani’na bagl Meclis co-
gunlugu elde tutulabilecekti. Bu nedenle, secim 6ncesi baslayan ittifak, yasama
bakimindan segim sonrasi koalisyona dénusti. Bu durumda halihazirda oldugu
gibi, bir cok defa siyasi iradenin toplumsal barisa, demokrasiye yonelmesi ihti-
mali de diger partinin engeliyle karsilasmaktadir. C6zim siyasetinin, yine siyasi
pratik nedeniyle rehin kalmas: gelecegin bariscil insasi disincesi karsisinda
kabul edilemez bir durumdur.
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the partner party in the alliance obstructs the political will to reorient itself
toward social peace and democracy. Thus the politics of resolution are taken
hostage by practical considerations; for a peaceful future, this is unacceptable.

The counterbalancing of the ruling power can be possible through the activa-
tion of various mechanisms. Some of these mechanisms, such as the separation
of powers, can be realised through directly Constitutional means. Judiciary in-
dependence is the essential method of checking, and balancing the ruling pow-
er. The Constitutional amendments of 2017 brought serious problems regarding
the horizontal separation of powers. A major balancing element against the
ruling power is the Constitutional breadth afforded to rights and freedoms in
favour of the individual, and the provision of safeguards. In direct proportion
with democratic progress, social opposition and pressure groups must also be
developed; politics must become democratised and local autonomy must be ex-
panded; these are the other mechanisms to balance the ruling power.

The separation of powers, in particular judiciary independence - or, in other
words, the division and restriction of political power, aims to uphold democracy
through the safeguarding of individual rights and freedoms. The balancing of
the ruling power through political parties serves the same purpose. Today, how-
ever, in order to impose limits on the top-down use of the functions of political
power, to open up channels of democratic participation and realise them, local
governments directly determined and supervised by the people are a necessity.
For Turkey, democracy in the present day requires the central government to be
effectively counterbalanced by the local governments - this is a pressing need
indeed. This would also be a big step forward for democracy. However, in order
to realise this, strengthened local units are required.

C. DEVOLUTION TO LOCAL GOVERNMENTS A
DEMOCRATIC MEASURE TO PREVENT CONFLICTS

As a result of the Covid-19 pandemic, discussions on combatting such global
disasters on a local level through local capabilities came to the forefront. The
tracking of citizens’ health was perceived as a restriction of security and human
rights when it came from the central government, but a service when it originat-
ed from local sources. The hazards and drawbacks of a totally centralist govern-
ance in Turkey became more visible than ever. The need for local devolution in
administrative functioning as well as the efficient and fair provision of services
became evident once again, in all its aspects.
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iktidarin dengelenmesi, gesitli mekanizmalarin igletilmesi ile olanakli olabilir. Bu
mekanizmalardan bir kismi erkler ayrilig1 gibi dogrudan anayasal yolla gercek-
lesir. Yargi bagimsizligl, iktidarin denetlenerek dengelenmesinin baslica yolu-
dur. 2017 Anayasa degisiklikleri ile yatay erkler ayrilig1 acisindan ciddi sorunlar:
igeriyor. Bireyler lehine, hak ve 6zgurliukler alaninin anayasal duzeyde genis
tutulmas: ve giivencelerinin saglanmasi, siyasi iktidar karsisinda dengeleyici un-
surlarin basinda gelir. Demokratik gelisimle dogru orantili bir sekilde, toplumsal
muhalefetin, bask: gruplarinin gelistirilmesi, siyasetin demokratiklestirilmesi ve
yerel 6zerkliklerin genisletilmesi, siyasi iktidar1 dengeleyecek diger mekanizma-
lar1 olusturmaktadir.

Devlet erklerinin ayriligl, 6zellikle yarg: bagimsizligl, kisaca iktidarin bélinmesi
ya da sinirlandirilmasi; birey hak ve 6zgurliklerinin giivencelenmesi temelinde
demokrasiyi hedefler. Siyasal partiler yoluyla iktidarin dengelenmesi de ayni
hedefe hizmet etmektedir. Ancak gintimuzde iktidar yetkilerinin yukaridan asa-
grya kullanimini frenlemek, demokratik katilim kanallarini agmak ve yasama ge-
cirilebilmek amaciyla; dogrudan halkin belirledigi ve kolaylikla gozetleyebilecegi
tarzda yerel iktidarlarin olusturulmasi ve gelistirilmesi buytik 6nem kazanmistir.
Turkiye icin, demokrasinin ginimuzdeki anlamina uygun olarak, iktidarin yerel
iktidarlar yoluyla etkin bir sekilde dengelenmesi acil bir ihtiyaca déntismustur.
Yani iktidara ait yetkiler, merkez ve yerel arasinda paylastirilmalidir. Bu ayni
zamanda demokrasinin de gelistirilmesi anlamina gelir. Ancak bunun icin gtc-
lendirilmis yerel birimlere gereksinim duyulmaktadir.

C. GATISMASIZLIGA OLANAK SAGLAYACAK .
DEMOKRATIK ONLEM OLARAK YERELE YETKi DEVRI

Covid-19 salgini, kiiresel dizeydeki bu tur felaketlerin yereldeki gereksinimler
esliginde ve dogrudan yerelin olanaklariyla giderilebilecegi tartismalarini éne
cikardi. Vatandaslarin sagliklariyla ilgili takipleri, merkezden oldugu 6l¢ide gu-
venlik ve insan haklarinin sinirlandirilmasi olarak algilanirken, yerelden takipler
hizmet olarak algilandi. Turkiye icin tamamen merkezi yonetim anlayisinin sa-
kincalar: ve eksiklikleri daha gorinur hale geldi. Yonetsel isleyiste, hizmetlerin
etkin ve adil sunumunda yerele yetki aktariminin zorunlu oldugu gercegi yeni-
den farkl boyutlariyla ve ¢arpici bir sekilde ortaya gikti.

Yerele yetki devri kisaca, merkezi iktidarin, yerel yonetimlere yetki aktarimi
yoluyla demokratik isleyisi gelistirmesi seklinde tanimlanabilir. Yetki genisligi
ve yetki devri yontemi, yerel hizmetlerde halkin yénetime katilmasini saglamak
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Local devolution is the development of democratic functioning through the
transfer or delegation of power to the local administrations by the central gov-
ernment. Decentralisation and devolution are employed in order to ensure the
participation of the people in the administration of local services. Local admin-
istration organisations have a legal entity, powers, responsibilities and assets
separate from the central government. As such, the responsibility of adminis-
trative affairs also falls to the local administration. However, this system and
functioning doesn’t take away from the unitary structure of the state. Local
units might be drawn up on the basis of geography (location) or function. Func-
tional units are called “decentralised service” or autonomous government. Like
professional organisations with public institution status, these are administra-
tive units outside of the general administration, based on the necessities of the
services provided.®® There are significant problems in Turkey regarding devo-
lution to the local administrations in a geographical sense, and also devolution
to autonomous institutions of services. As a rule, the central government is in
possession of all powers. This creates problems for political legitimacy, as the
basis of democratic legitimacy supporting the responsibilities and powers of
the executive bodies is weakened.

The simultaneous use of distinct bases of legitimacy for the ruling power ena-
bles individuals and groups to have a democratic connection to the state. The
two fundamental sources of legitimacy are the central and local governments.
Such a structuring of legitimacy is achieved by allowing communities at every
level to decide on their own needs through democratic means. When the central
government decides on the organisation of municipalities and regions, and on
the democratic rights of citizens on a local level as well as the scope of these
rights, the subsequent disregard for the unique circumstances of the local level
causes the central government to fail in its responsibility of protecting democ-
racy on a local level. A great many conflicts across the country are caused by
governments using their formal powers in a top-down manner in deciding for
the administration of the citizens living far from the centre. As a result of the
decisions, gaps emerge in the areas of responsibility which could otherwise be
fulfilled by units with distinct powers from the centre. In terms of the respon-
sibility of decision-makers, the mechanism must be designed in such a way to
make them immediately feel the effects of the wrong decisions that are made.

(56) Erdogan Tezic, Anayasa Hukuku, 19. Basl, Beta Yayinlar, istanbul 2015, 5.145,146.
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amach kullanilir. Yerinden y6netim kuruluslari, merkezi devletten ayr tuzel ki-
silige, gorev ve yetkilere, malvarhigina sahiptirler. Dolayisiyla, yonetsel islerdeki
sorumluluk da yerel yonetime aittir. Ancak bu sitem ve isleyis, devletin tek yapili
olma 6zelligini ortadan kaldirmaz. Yerel birimler cografi boyutta(yersel) olabile-
cegi gibi, islevsel de olabilir. Islevsel olanlara “hizmet ademi merkeziyeti” ya da
6zerk yonetim de denir. Bunlar, kamu kurumu niteligindeki meslek kuruluslar:
gibi, gortlen hizmetin gereklerine gore genel idare disindaki yénetim birimleri-
dir.®® Turkiye’nin, hem cografi anlamda yerel yonetimlere yetki aktarimi hem de
hizmet yéninden 6zerk kurumlara yetki birakma yoéninde ciddi sorunlar: bu-
lunmaktadir. Kural olarak yetkilerin merkezde tutulmasi yéntemi uygulanmak-
tadir. Bu durum, siyasi mesruiyet alaninda da sorunlara neden olmakta, yonetim
organlarinin Ustlendikleri yetki ve gorevlerin dayanagini olusturan demokratik
mesruiyet temeli zayiflamaktadir.

iktidarin es zamanl olarak farkli mesruiyet temelleri tizerine insa edilmesi, bi-
reylerin ve topluluklarin, devlet ile demokratik temelde baginin yaratilmasini
saglar. ki temel mesruiyet kaynagi, merkez ve yerel iktidarlar olarak karsimiza
cikar. Bu sekilde bir mesruiyet yapilandirmasi, her dizeydeki topluluklarin ken-
dilerine 6zgl gereksinimlerine iliskin kararlarin, demokratik yollarla alinmasiyla
gerceklestirilebilir. Merkezi iktidarin, belediyelerin ve boélgelerin 6érgiitlenme bi-
cimlerine ve vatandaslarin yerel dizeydeki demokratik haklarina ve bu haklarin
kapsamina karar vermesi, yerelin kendine 6zgu kosullarinin géz ard: edilmesi
nedeniyle, merkezin yereldeki demokrasiyi koruma sorumlulugunu yerine geti-
rememesine neden olmaktadir. Ulke ¢apinda birgok ¢atigmanin nedeni, ge¢mis-
ten beri hikumetlerin, merkezden uzaktaki boélgelerde yasayan vatandaslarin
idaresinde olanlara iliskin karar alirken, bicimsel yetkilerine dayanmalar: ve
tepeden inme yontemleri kullanmalaridir. Alinan kararlar sonucunda, merkez-
den ayri yetkilere sahip birimler yoluyla saglanabilecek sorumluluk alanlarinda
da bosluklar dogmaktadir. Oysa, bireylere yonelik karar alicilar bakimindan so-
rumluluk boyutunun, alinan yanls kararlarin etkilerini aninda hissedebilecek
sekilde tasarlanmasi gerekir. Gucla yerel iktidarlar, cesitliligin korunmasina
da hizmet edecektir. Bir yandan dinsel ve kiltirel topluluk, diger yandan yerel
ozerklik tzerine kurulu yerel topluluk aidiyetinin ayni zamanda 6zgurlestirici
etkisi gozden kagirilmamalidir. Yerel cesitliligin, tilkenin kultirel, manevi ve eko-

(56) Erdogan Tezic, Anayasa Hukuku, 19. Basi, Beta Yayinlar, istanbul 2015, 5.145,146.
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Strong local administrations would also serve to protect diversity. We must not
ignore the liberating effect of the sense of belonging to religious and cultural
communities on the one hand, and to local communities based on local auton-
omy on the other hand. Keeping in mind that local diversity contributes to the
cultural, moral and economic welfare of the country, democratic methods to
ensure it must be adopted.®” In democratic regimes, the unlimited powers of
the central government render individuals and all manners of groups politically
ineffective. A way of overcoming the imbalance caused by the concentration
of all powers in the central government is the development of local admin-
istrations and autonomous units. Local structures are a requirement for the
stability of the democratic system. Local political structures are the various
centres through which individuals can express themselves and propagate di-
verse opinions. Local autonomy not only balances the central government; it
also contributes to the creation of independent centres of power to compete
with it on a democratic level, as well as to providing favourable conditions for
the emergence and training of the opposition leaders of the future.®®

In Western democracies, strengthened local governments balance the central
governments. This is why they are also called “local democracies”. In Turkey,
taboos regarding the Kurdish issue and the idea of division weakened local
administrations instead of empowering them. Local administrations in Turkey
are far from balancing the central government and developing the democrat-
ic society. The appointment of government trustees in recent years in Turkey
completely eliminated the already limited scope of the local administrations.
A return to the state’s past approach to the Kurds, and the appointment of
government trustees to almost all local administrations in Kurdish provinces,
has completely eliminated the space of local autonomy. The elimination of the
means of local democracy to this extent is currently one of the largest obstacles
to the establishment of social peace. During the conflict resolution process that
was active prior to 2015, however, one of the basic measures proposed was
higher autonomy for local administrations. The adoption of quite the opposite
measures is interpreted as evidence that we are getting further away from a po-
litical resolution to the conflict. Therefore, democratic measures toward the de-
velopment of local autonomy is also an important step forward for social peace.

(57) Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu iktidar: Kuram ve Uygulama’,
Anayasa Hukuku Dergisi, Cilt:1, Sayi:1, 2012,5.91-93.

(58) 5. M. Lipset, Siyasal insan, Cev: Mete Tuncay, Teori Yayinlari, Ankara 1986, 5.6, 7.
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nomik zenginligine katki sagladig: akilda tutularak, bu dogrultuda demokratik
yontemler gelistirilmelidir.®” Demokratik rejimlerde, merkezi iktidarin giderek
sinirlanamayan yetkileri, bireyleri ve her turli grubu siyasal agidan etkisiz kil-
maktadir. Merkezi iktidarda biriken yetkilerin yarattig: dengesizligi asmanin bir
yolu, yerel yonetimlerin ve ¢zerk yapilarin gelistirilmesidir. Yerel yapilar demok-
ratik sistemin istikrar icin de sarttir. Yerel siyasi yapilar, bireylerin kendileri-
ni ifade edebilecekleri farkl odaklar olup, farkl fikirlerin yayilmasini saglarlar.
Yerel 6zerklikler, merkezi iktidar1 dengelemekle kalmaz, demokratik zeminde
onunla yarisacak bagimsiz giic merkezlerinin yaratilmasini, gelecekteki muhalif
liderlerin yetisecegi ve siyasal yetenekler kazanacag! ortamlarin olusmasini da
saglarlar.®®

Bati demokrasilerinde guclendirilmis yerel iktidarlar, buytk oranda merkezi ik-
tidar1 dengelemektedirler. Bu nitelikleriyle “yerel demokrasiler” tanimlamalari
da gelistirilmistir. Turkiye'de, Kirt meselesi ve bélinme fikri etrafindaki tabu-
lar, yerel yonetimleri giiclendirilmek yerine zayiflatmistir. Turkiye'de yerel yo-
netimler, merkezi iktidar: dengeleyerek demokratik toplumu gelistirecek yapilar
olmaktan c¢ok uzak kaldilar. Turkiye'de son déonemde, zaten sinirh yerel iktidar
alanlari, kayyim atamalar ile ortadan kalkmis oldu. Kurtlere bakista, devletin
gecmisten gelen kalicilasmis kodlarina kesin donts yapilmasiyla, Kurt illerinde
yerel yonetimlerin neredeyse tamamina kayyim atamasi yapilarak yerel 6zerklik
alani ortadan kaldirilmis oldu. Yerel demokrasi olanaklarinin bu dizeyde or-
tadan kalkmasi, toplumsal barisin tesisi éntindeki en temel engellerden birine
donismus gozikiyor. Oysa 2015ten hemen 6nceki yillarda aktif yurutilen ca-
tisma ¢6zimu surecinde, cozim i¢in 6nerilen temel énlemlerden biri yerel yone-
timlerin ¢ok daha 6zerk konuma ytkseltilmesiydi. Yerel ¢zerklikler konusunda
tam ters bir istikamete yodnelinmesi, ¢atismanin siyasal ¢oziminden de ayni
oranda uzaklasildiginin kanit1 olarak goérilmektedir. Bu nedenle, yerel 6zerkli-
gin gelistirilmesine yonelik demokratik ¢nlemler ayn: zamanda toplumsal baris
yonundeki en énemli adimlar: olusturacaktir.

Turkiye'de, Cumhurbaskanligr Hukimet Sisteminde, yasama-yarg: erkleri baki-
mindan, yatay erkler ayrili§i dengesinin buyik oranda yitirilmis olmasi nede-
niyle ortaya ¢ikan demokrasi agiginin nasil tamamlanabilecegi, demokrasi konu-
sundaki asil soruyu olusturmaktadir. Demokratik sisteme aykirihgin giderilmesi

(57) Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu iktidar: Kuram ve Uygulama’,
Anayasa Hukuku Dergisi, Cilt:1, Sayi:1, 2012,5. 91-93.

(58) 5. M. Lipset, Siyasal insan, Cev: Mete Tuncay, Teori Yayinlari, Ankara 1986, 5.6, 7.
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In terms of the legislative and judiciary functions under Turkey’s system of Ex-
ecutive Presidency, the horizontal separation of powers has largely vanished.
How to remedy the resulting democratic deficiency? This is the pressing ques-
tion regarding democracy. In order to remedy the violation of the democratic
system and to provide a democratic political structure, a vertical division of
powers is the way forward. Under the current system, there is no option other
than empowering local administrations as much as possible in order to balance
the central government and ensure democratisation. In fact, the balance be-
tween the central and local governments as a requirement of democracy is not
a new discussion for Turkey. The empowerment of local administrations was
constantly talked about during the quest for a new democratic Constitution,
which lasted until 2016, and was posited as a requirement for a new, democrat-
ic Constitution. In the drafting of a new constitution prior to the Constitutional
amendments of 2017, which brought the Executive Presidency, there were many
suggestions for developing local autonomy and forming regional governments.
It was certainly accepted that regardless of identity and cultural rights, the
opening of democratic channels as a prerequisite of a modern government ne-
cessitated the development of strong, local administrative and service units.
Indeed, the easiest way for Turkey to create a new balance of power under
current circumstances is through strong local autonomy. For Turkey, this is also
a requirement for staying within the democratic order. A considerable amount
of work on a democratic Constitution argues that the empowerment of local
governments is necessary. Therefore, in recent years Turkey also has acquired
a sufficient repository of recommendations as to methods in the context of de-
veloping the autonomy of local governments.

Under the Executive Presidency, local devolution has become much more im-
portant. The limitation of the ruling power is today achievable by instruments
beyond the separation of powers, and even the balance between the ruling
power and the opposition. In order to balance the central government, the em-
powerment of local powers is currently the most effective way. At this juncture,
democratisation in the administrative structure plays a key role. Within the
framework of all governmental systems, the vertical division of the governmen-
tal powers plays an important role in the development and establishment of
democracy. The Charter of Local Self-Government and the parallel Charter of
Regional Self-Government, adopted under the auspices of the Council of Eu-
rope, immensely contributed to the consolidation of democracy in European
democracies through the implementation of strong local governments. For Tur-

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
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ve demokratik siyasal yapimin saglanmas: igin, dikey yetki paylasimi temel yol
olarak disinulmelidir. Mevcut sistemde, merkezi iktidarin dengelenmesi ve de-
mokratiklesmesi icin, yerel yonetimlerin elden geldigince gii¢lendirilmesinden
baska ¢ozim bulunmamaktadir. Aslinda, demokrasinin geregi olarak merkez-ye-
rel iktidar dengesi tartismasi da Turkiye bakimindan yeni bir konu degildir. Ye-
relin glclendirilmesi, 2016’ya kadar stren demokratik yeni anayasa arayislari
doéneminde surekli gindemdeydi ve yeni bir demokratik anayasanin icerigindeki
zorunluluklar arasindaydi. Cumhurbaskanhg Hukimet Sistemini getiren 2017
Anayasa degisiklikleri dncesindeki yeni anayasa hazirligina donuk calismalar-
da, yerel 6zerkliklerin gelistirilmesi, somut olarak da bolge yonetimlerinin olus-
turulmasi yonundeki oneriler agirhik kazanmisti. Kimlik ve kultturel haklardan
bagimsiz olarak cagdas yonetim bicimi seklinde demokratik kanallarin agilmasi
icin idari ve hizmet temelli gliclt yerel birimlerin gelistirilmesinin bir zorunluluk
oldugu kesin kabul gérmekteydi. Gergekten de, Turkiye'nin icinde bulundugu
kosullarda yeni iktidar dengelerinin yaratilmasinin en kolay yontemi, gicla ye-
rel 6zerklikler olabilir. Turkiye icin bu ayn1 zamanda, demokratik diizen iginde
kalabilmenin zorunlu yolu olarak gozikmektedir. Demokratik bir anayasa tzeri-
ne yapilan calismalarin énemli bir kisminda, yerel yonetimlerin giiclendirilmesi
temelinde gtcli argimanlar gelistirildi. Dolayisiyla Turkiye yakin gecmiste, de-
mokratik yonde kullanilmak Gizere, yerel yonetimlerin ¢zerkliginin gelistirilmesi
konusundaki yontem onerileri bakimindan yeterli birikimi de kazandu.

Cumhurbaskanhig Hukimet sisteminde yerele yetki aktarimi konusu ¢ok daha
oncelikli bir hal almistir. Siyasi iktidarin sinirlandirilmasi, giinimuzde erkler ay-
rihiginin hatta iktidar-muhalefet dengesinin 6tesindeki araclarla saglanabilmek-
tedir. iktidarin dengelenmesinde giinumiizdeki en etkin yol yerel yetki alanlari-
nin gi¢lendirilmesidir. Bu noktada, idari yapidaki demokratiklesme anahtar role
sahiptir. Uygulanan butin huktumet sistemleri ile birlikte, iktidar yetkilerinin
dikey paylasimi, demokrasinin gelismesinde ve yerlesmesinde ¢nemli paya sa-
hiptir. Avrupa Konseyi bunyesinde olusturulan “Yerel Yonetimler Ozerklik Sart1”
ve buna kosut “Bolgesel Yonetimler Ozerklik Sart1”, Avrupa demokrasilerinde,
guclu yerel iktidarlar yoluyla demokrasinin yerlesmesine buyuk katk: saglamis-
tir. Tarkiye a¢isindan da, bu konudaki uluslararas: belgelerin etkin uygulanmas,
ileri strilen cekincelerin ortadan kalkmasi, demokratik dengelerin yaratilmasi
ve demokratik idari yapinin kurulmasi acisindan belirleyici énemdedir.

Avrupa ulkeleri onculiginde gelistirilen ulusal ve ulusalisti yapilar yoluyla
denge ve denetim, siyasi ve ekonomik demokrasiyi gii¢clendirmek tzere 6ngo-
ruldu ve 6ngoériiler dogrultusunda sonuglar sagladi. Bu cercevede Avrupa Birligi
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key as well, the effective implementation of international documents regarding
the issue is vitally important for the elimination of alleged reservations, the
creation of democratic balances and the establishment of a democratic admin-
istrative structure.

Balance and supervision by means of national and supranational structures,
developed under the guidance of European countries, was envisaged in order
to strengthen political and economic democracy, and it provided the desired
results. Within this framework, the European Union constituted a supranation-
al balance and supervision mechanism. EU Regional Policy contributed to the
empowerment of local administrations, and the realisation of national and su-
pranational balances and supervision in the countries which adhered to it.®
In Turkey, legislative regulations on local administrations, including the Con-
stitution, are incompatible with European standards and the Charter of Local
Self-Government. The principle of local governance, a requirement of democra-
cy, is not being practised. The centralist tendency in governance grows larger
instead of going away. Under the Executive Presidency and during the Covid-19
pandemic, the administrative functioning has become wholly centralised, and
an absolutely centralist state structure has established itself. Powers rightfully
belonging to the local government due to their nature have also been removed
to the central government. As the aid campaigns during the Covid-19 pandemic
demonstrated, even the most basic activities that can be undertaken first-hand
by the local administrations are obstructed. Administrative affairs have com-
pletely strayed from democracy. The appointment of government trustees, and
the removal of mayors from their posts in particular has completely eliminated
the space of local autonomy, which was very limited to begin with.

During the state of emergency period that came into force on 21 July 2016, Tur-
key was governed by decree-laws; following this period, this approach to gov-
ernance became permanent. The State of Emergency Decree-Law no. 674 which
came into force on 1 September 2016 made important changes to municipalities
during the state of emergency period. The practice widely known as “appoint-
ment of government trustees” by the public was adopted. In the Decree-Law no.
674, although wide-ranging regulations regarding terrorist activities supported
by municipalities were made, there wasn’t a clear definition of terrorist activ-

(59) Cengiz Aktar, “Anayasada ademimerkeziyetin istisna degil kural olmasinin 6niindeki engeller nelerdir?
Gelismis tilkelerde bu engeller neden ve nasil bertaraf edilir?’; ?", Tiirkiye’nin Anayasa Glindemi,
Derleyen: ibrahim 0. Kaboglu, iletisim Yayinlari, istanbul 2016, s. 278.
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ulusalisti bir denge ve denetim mekanizmasini olusturdu. “Avrupa Birligi'nin
Bolgesel Politikas1”, uygulayan tlkeler bakimindan yerel yonetimlerin yetki do-
nanimiyla 6ne cikarilmasi, ulusal ve ulusalusti denge ve denetlemeyi yasama
gecirmede islevsel oldu.® Tirkiye'de basta Anayasa olmak Uzere, yerel yénetim-
lere iliskin diizenlemeler ise, Avrupa standartlarina ve bu baglamda Yerel Yone-
timler Sartr'na aykir: durumdadir. Cinkd, demokrasinin geregi olan yénetimde
yerellik ilkesi uygulanmamaktadir. Yonetimde merkeziyetcilik ortadan kaldirila-
madig1 gibi daha fazla genislemektedir. Cumhurbaskanligi Hikimet Sistemin-
de ve Covid-19 salgini pratigi ile idari isleyis tamamen merkezilesmis ve biytk
oranda pur sekliyle merkezi devlet yapisi yerlestirilmistir. Niteligi geregi yerele
ait olmasi gereken yetki alanlar1 da merkeze kaydirilmistir. Covid-19 salginin-
da yardim kampanyalar: érneginde oldugu gibi, yerel yoénetimlerin birinci elden
yapabilecegi basit-temel isler bile engellenmistir. idari isleyiste demokrasiden
tamamen uzaklasilmistir. Ozellikle bir tir sistematik pratige doniisen belediye
baskanlar: yerine vesayet makamlarinca atama yapilmasi seklindeki “kayyim
atamasi” uygulamalari, zaten oldukca sinirli olan yerel ¢zerklik alanlarini orta-
dan kaldirmistir.

Turkiye, 21 Temmuz 2016'da yururlige giren olaganistu hal uygulamas: sirasin-
da kanun hikmiinde kararnamelerle yonetildi ve sonrasinda da bu tir yonetim
anlayisi yerlesik hale geldi. 1 Eyltl 2016’da yururluge giren 674 sayili Olaganuisti
Hal Kanun Hikmunde Kararname ile olaganiusti hal doneminde belediyelerle
ilgili 6nemli degisiklikler gerceklesti. Kamuoyunda siklikla “belediyelere kayyim
atanmast” seklinde ifade edilen uygulamalar hayata gecirildi. 674 sayili Kanun
Hukmunde Kararname ile, belediyelerin destek olduklar: terér eylemlerine ilis-
kin bu kadar genis dizenlemeler yapilmasina karsin, terér eylemi ve siddet kav-
ramlar1 yeterince agik bicimde tanimlanmadi. Terér eylemleri ve siddete iliskin
olarak yargisal denetim, olusturulan denetim mekanizmasinin disinda birakil-
di. Secimle isbasina gelmis yerel temsilcilerin kesinlesmis bir mahkeme karari
ile cezalandirilmis olmaksizin goérevden uzaklastirilmas: genel uygulama haline
geldi. Mahkeme kararlarinin yerine siyasi iktidarin edindigi karar guciyle, ta-
mamen siyasal amacl tasarruflara gidildi. Yerel yénetimlerin 6zerkligine dogru-
dan bir mudahale olarak nitelendirilen atamalar da 674 sayili Kanun Hikmunde
Kararnamelere dayandirildi. 674 sayili Kanun Hikmunde Kararname iceriginde

(59) Cengiz Aktar, “Anayasada ademimerkeziyetin istisna degil kural olmasinin éniindeki engeller nelerdir?
Gelismis tilkelerde bu engeller neden ve nasil bertaraf edilir?’; 7", Tiirkiye'nin Anayasa Giindemi,
Derleyen: ibrahim O. Kaboglu, iletisim Yayinlari, istanbul 2016, s. 278.
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ities, or of violence. Judicial review of terrorist activities and violence was not
included in the formulated review and supervision mechanisms. The removal
of elected local representatives from their posts without a final court order of
conviction became common practice. Instead of court orders, the ruling power
used its power of decision to undertake entirely political actions. The appoint-
ments, considered to be a direct intervention in the autonomy of local admin-
istrations, were based on the Decree-Law no. 674. Decree-Law no. 674 also
contained rules regarding the empowerment of the Directorates of Investment
Monitoring and Coordination. These rules were interpreted as an intervention
in the assets of the local administrations. In addition to their appointed duties
and responsibilities, the Directorates of Investment Monitoring and Coordina-
tion were vested with the authority to oversee provincial affairs of investment,
construction, maintenance and repairs on demand of the Ministries and other
central administrative organisations. In addition to this, a provision stipulating
that governors could fulfil the functions in question “when a determination
is made that the investments and services provided by the provincial public
offices and organisations are disrupted and thus constitute a hazard to the
welfare, peace and health of the public, as well as to public order and security,”
restricted local autonomy to the utmost.®® Even though the decree-law in ques-
tion was made for the state of emergency, it became law after being debated in
the Parliament and obtained permanent application. Not only is it unlawful for
a decree-law on trustee appointments, created during the state of emergency,
to be applied during ordinary times, but it also invalidates local democracy.
Thus the powers which belong to the local administration are undemocratically
seized by the central government by a state of emergency regulation and the
right to vote and stand for election is also seized in the context of the trus-
tee-appointed municipalities.®"

In the past, the European Congress of Local and Regional Authorities, formed
under the Council of Europe, had determined a number of requirements for
Turkey’s government. Some of these requirements were Constitutional chang-
es to do with local administrations. In 2001 and 2005, surveying commissions
focused on some Constitutional provisions. The controversial provision, con-

(60) Rusen Keles- Can Giray Ozgiil, “Belediye Organlarina Kayyim Atamalan Uzerine Bir Degerlendirme’,
Ankara Universitesi Siyasal Bilgiler Fakiiltesi Dergisi, Cilt:72, No:2 (2017), 5.300,303,307.

(61) Metin Giinday-Ziilfiye Yilmaz, “Kayyim Uygulamasi Hukuka ve Anayasaya Aykir1”,
https://www.gazeteduvar.com.tr/gundem/2019/08/21/kayyim-uygulamasi-hukuka-ve-anayasaya-aykiri/
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ayni zamanda, Yatirim izleme ve Koordinasyon Bagkanliklar'nin giiclendirilme-
siyle ilgili kurallara yer verildi. Bu kurallar, yerel yonetimlerin varlik nedenlerine
mudahale olarak yorumlandi. Yatirim izleme ve Koordinasyon Bagkanliklarina,
kendilerine taninan goérev ve sorumluluklarin yaninda, bakanliklar ve diger mer-
kezi yonetim kuruluslarinin istegi dogrultusunda, ilde yapilacak yatirim, yapim,
bakim ve onarim islerini de Ustlenebilme olanag: saglandi. Bunlarin yaninda,
yerel 6zerkligi en fazla daraltan hikim, “ildeki kamu kurum ve kuruluslarinca
yuritilmesi gereken yatirim ve hizmetlerin aksadiginin ve bu durumun halkin
saglhigini, huzur ve esenligini ve kamu dtizeni ile gtivenligini olumsuz olarak etki-
lediginin tespit edildigi durumlarda”, bu hizmetleri valilerin yerine getirebilece-
gine iliskin hikiam oldu.®® S6z konusu kanun hikmuinde kararname olaganisti
dénem icin yapilsa da, Mecliste gorusuldikten sonra kanunlast: ve sirekli uy-
gulanma 0Ozelligini kazandi. Kayyim atamalari konusunda olaganusti dénem-
de olusturulmus bir kanun hikmiinde kararnamenin, kanunlastirilarak olagan
doneme de uygulanabiliyor olmasi, hukuka aykir: oldugu gibi, yerel demokrasi
imkanlarini da ortadan kaldirmaktadir. Gercekte olaganiisti donem diizenleme-
siyle, yerele ait yetkiler, demokratik isleyise aykir: bir sekilde merkez tarafindan
alinmis olmakla kalmiyor, kayyim atanan belediyelerle ilgili olarak segme ve se-
cilme haklar: da ortadan kalkiyor.®©?

Turkiye icin ge¢cmis yillarda da Avrupa Konseyi'ne bagl olusturulan Avrupa Bol-
gesel ve Yerel Yonetimler Kongresi, yonetim sistemine iliskin olarak bir takim
zorunluluklar: belirlemisti. Bunlardan bir kismi, yerel yonetimlerle ilgili olarak
anayasal degisiklikleri zorunlu kilmaktaydi. 2001 ve 2005’te bu anlamda ince-
leme yapan heyetler, bazi Anayasa hitkiimleri Gizerinde durmuslardir. Anayasal
diizeyde sorunlu bir hikkiim olarak degerlendirilen tartismali hikim, yerel yone-
timleri “idarenin bitinligu ilkesi” igine alan 127. maddedir. Avrupa Bolgesel ve
Yerel Yonetimler Kongresi, yonetim sisteminin temel yapisinda bazi degisiklikler
yapilmasin istemektedir. Bunun igin iki nokta tzerinde durmaktadir. ilk ola-
rak, Turkiye Cumhuriyeti Anayasasi’nda 127. maddenin Avrupa Yerel Yonetimler
Sartrna uygun hale getirilmesi istenmektedir. Buna gére Anayasa’nin 127. mad-
desine dayanarak, merkezi hiukimet, yerel yonetimler uzerinde genisletilmis
bir vesayet denetimi yirutmektedir. Bu durum, Yerel Yoénetimler Ozerklik Sar-

(60) Rusen Keles- Can Giray Ozgiil, “Belediye Organlarina Kayyim Atamalari Uzerine Bir Degerlendirme’,
Ankara Universitesi Siyasal Bilgiler Fakiiltesi Dergisi, Cilt:72, No:2 (2017), 5.300,303,307.

(61) Metin Giinday-Ziilfiye Yilmaz, “Kayyim Uygulamasi Hukuka ve Anayasaya Aykirt”,
https://www.gazeteduvar.com.tr/gundem/2019/08/21/kayyim-uygulamasi-hukuka-ve-anayasaya-aykiri/
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sidered to be Constitutionally problematic, is Article 127, which considers local
administrations within the “principle of the integrity of the administration”. The
Congress of Local and Regional Authorities wants some changes to the funda-
mental structure of the administrative system. It makes two particular points in
this regard. First, it wants Article 127 of the Constitution of the Turkish Republic
to be made compatible with the Charter of Local Self-Government. Based on
Article 127 of the Constitution, the central government has an extended tutelage
over the local administrations. This is in contravention of the principle of locality
underlined in the Charter of Local Self-Government. In particular, the Congress
wants paragraph 5 of Article 127 to be amended. According to the paragraph,
“The central administration has the power of administrative tutelage over the
local administrations in the framework of principles and procedures set forth by
law with the objective of ensuring the functioning of local services in conformity
with the principle of the integrity of the administration, securing uniform public
service, safeguarding the public interest and meeting local needs properly.” The
Congress wants this paragraph to be amended to the effect that local adminis-
trations are supervised in accordance with the principle of locality, as organisa-
tions with administrative and financial autonomy. Also, it asks Turkey to accept
the paragraphs in Articles 6, 9, 10 and 11 of the Charter, which Turkey hasn’t yet
seen fit to ratify. Turkey hasn’t seen fit to ratify those paragraphs of the Charter
of Local Self-Government in which there are provisions regarding the self-de-
termination of local administrations with respect to their internal organisation,
control over financial assets and funding, forming and joining associations, co-
operation with institutions of different states and the right to judicial remedy in
order to safeguard the powers of autonomous administration.(©?

The service-based localisation during the 2004-2005 EU process was accom-
panied by reform efforts aiming for local devolution. However, the motivation
at the beginning determined the essence of the devolution to local administra-
tions. The development and assets of local administrations were used to em-
power political parties at the national level, and the ensure their political power.
Therefore, it resulted in cronyism and looking after one’s own self instead of
democratisation. Also, localisation has always remained a taboo for Turkey.©®

(62) Birgiil A. Giiler “Avrupa ve Yerel Yonetimlerin Anayasal Konumu-Avrupa Bélgesel ve
Yerel Yonetimler Kongresinin Anayasa Degisikligi istekleri”
http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc

(63) Nihal incioglu, “Yerellesme ve Demokrasi iliskisi”, Nasil Bir Yerel Yonetim,
Glineydogu Anadolu Bélgesi Belediyeler Birligi Egitim Yayinlari 4, istanbul 2011, 5.71, 72.
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trnda vurgulanan yerellik ilkesine terstir. Kongre, 127. maddede, 6zel olarak,
besinci fikranin degistirilmesi Gizerinde durmaktadir. Bu fikraya gore: “Merkezi
idare, mahalli idareler tizerinde, mahalli hizmetlerin idarenin butiinligu ilkesi-
ne uygun sekilde ytrtttilmesi, kamu gérevlerinde birligin saglanmasi, toplum
yararimin korunmast ve mahalli ihtiyaglarin geregi gibi karsilanmast amaciyla,
kanunda belirtilen esas ve usuller dairesinde idari vesayet yetRisine sahiptir.”
Bu fikranin, yerel yonetimlerin, idari ve mali 6zerklige sahip kuruluslar olarak,
yerellik ilkesi gereklerine gore denetlenir seklinde bir icerige kavusmasi isten-
mektedir. Tkinci olarak, Turkiye'nin bu Sart'in 6, 9, 10, 11 numarali maddelerinde
onaylamay: uygun bulmadig1 paragraflar: da kabul etmesi gindeme getirilmek-
tedir. Yerel Yonetimler Ozerklik Sartr'nin, yerel yonetimlerin i¢ 6rgutlenmelerini
kendilerinin belirlemesi, yerel yoénetimlerin mali kaynaklari, finansman tzerin-
de takdir yetkileri, birlik kurabilme ve birliklere katilabilme, farkli devletlerdeki
kurumlarla isbirligi ve 6zerk yonetim yetkilerinin korunmasina iliskin yargisal
yollar: kullanabilme gibi konular: iceren paragraflari, Turkiye tarafindan onay-
lanmas! uygun bulunmayan paragraflardir.(©?

2004-2005 Avrupa Birligi streci icinde hizmet temelli yerellesme, yerele yetki akta-
rimu yéninde bir takim reform calismalar: baslatildi. Ancak yerel yonetimlere yetki
aktariminda baslangictaki motivasyonun icerigi esasi da belirledi. Yerel yonetimlerin
gelismesi ve kaynaklar: da, ulusal dizeyde siyasi partilerin giclenmesi ve iktidarda
kalmanin yolu olarak kullarildi. Demokratiklesme yerine kollamacilik, korumacilik
iliskilerinin yayginlasmasina yol agti. Bununla birlikte, Tirkiye'de yerellesme her za-
man bir tabu olarak kald:.®® Avrupa Birligi siirecinin ve Turkiye'de yerel yonetime
iliskin Anayasal-yasal diizenlemelerin Avrupa standartlarina cikarilmas: yoénindeki
calismalarin otesinde, Tirkiye'de merkezin hantalligi ve bolgelerin gereksinimlerin-
deki farkliliklar nedeniyle, yerelin gelistirilmesi ve yerele yetki aktarimi tartismalar:
gecmisten beri surmektedir. Bununla birlikte, yine gecmisten beri Kurt meselesine
bakis acist nedeniyle demokratik ¢6zim modellerinden uzak durmak, yerel yone-
timlerin gelismesi 6ntindeki en biiytik engel oldu. Avrupa Birligine tyelik siirecinin
hiz kazandig1 dénemde ayni zamanda Kirtlerin demokratik haklarinin, anayasal va-
tandashgin tartisiimas: da artrsti. Dolayisiyla, yerel yonetimlerin giclendirilmesi
ve yerele yetki devri de giindemdeki agirhikll konular arasinda yerini almisti. Tar-

(62) Birgiil A. Giiler “Avrupa ve Yerel Yonetimlerin Anayasal Konumu-Avrupa Bolgesel ve
Yerel Yénetimler Kongresinin Anayasa Degisikligi istekleri”
http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc

(63) Nihal incioglu, “Yerellesme ve Demokrasi iliskisi’, Nasil Bir Yerel Yonetim,
Glineydogu Anadolu Bdlgesi Belediyeler Birligi Egitim Yayinlari 4, istanbul 2011, 5.71, 72.
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Apart from the EU process and attempts at bringing Turkey’s Constitutional - legisla-
tive regulations regarding local administrations up to European standards, the slow-
ness and unwieldiness of the central government in Turkey, and the differences among
the requirements of its regions has meant that since past times, local devolution and
empowerment of the local administrations have always been debated. However, the
general attitudes toward the Kurdish issue prevented the application of democratic
models of resolution, and this was an obstacle to the development of local adminis-
trations. During the time when Turkey’s EU accession had picked up speed, debates
on the Kurds' democratic rights and constitutional citizenship had also increased. The
empowerment of local administrations and local devolution was on the agenda. The
development of local autonomy, and the formation of regional administrations were
repeatedly suggested in all preparatory efforts for a new constitution in Turkey. Re-
gardless of identity and cultural rights, strong local autonomy was seen as important
for opening up democratic channels and for democratic representation. It was also
considered to be an essential way for the unitary integrity of the state to gain demo-
cratic power. %

During the period when harmonisation with the European Union was a priority in Tur-
key, “Law on the Fundamental Principles and Restructuring of Public Administration,”
no. 5227, dated 15.7.2004, aimed a much more radical transformation of the adminis-
trative structure. When the President returned the bill to the Grand National Assem-
bly of Turkey, debates surrounding the transformation of the administrative structure
were shelved. The proposed law became overshadowed by fights over laicism and sep-
aratism. As the AK Party rule grew in power, so did the central government and the
tendency to centralism, and the ruling party completely did away with this subject.
% The main justification of the bill was as follows: “The need to restructure, debated
for long years and occasionally brought up in various ways by the bureaucracy and
politicians, is now more than a need; it is a requirement. For our country to gain its
rightful position in the global competition and the welfare of our people to be raised,
we must undertake this transformation. Debated for years, resulting in unrealised
drafts, restructuring cannot be delayed any longer. Considering how the costs of the
current unproductive structure continue to accumulate, and how a delayed restruc-
turing would cause more problems of adaptation, it is the common responsibility of all
sections to immediately realise this reform through political determination and public

(64) Sevtap Yokus, Tiirkiye'de Catisma Goziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara 2013, 5.232.

(65) Turan Yildinm, “Merkeziyet/ademi merkeziyet iliskisi diizenlenirken hangi élciitler esas alinmalidir’;
Tiirkiye'nin Anayasa Giindemi, iletisim Yayinlari, istanbul 2018, 5.319.
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kiye'de yeni anayasa hazirhgina dénik olarak ortaya cikan butin calismalarda ye-
rel ozerkliklerin gelistirilmesi, somut olarak da bolge yonetimlerinin olusturulmasi
yonundeki ¢neriler agirlikliyd:. Gagcla yerel 6zerklikler; kimlik ve kiltirel haklardan
bagimsiz olarak, cagdas yonetim bicimi seklinde demokratik kanallarin acilmasinda
ve demokratik temsilde 6nemli géruldd. Ayrica, Gniter devlet yapisinin, demokratik
gu¢ kazanmasinin temel bir yolu olarak distinuldd. ©%

Avrupa Birligi ile uyumun 6ncelendigi surecte Turkiye'de, 15.7.2004 tarihli 5227
Sayili “Kamu Yonetiminin Temel ilkeleri ve Yeniden Yapilandirilmas: Hakkinda
Kanun’, idari yapida ¢ok daha kokten bir dontisumi hedeflemekteydi. O do-
nemde Cumhurbagkaninin bu kanunu Turkiye Biytuk Millet Meclisine iadesiyle,
idari yapilanmanin donuastirilmesi ile ilgili tartismalar da rafa kaldirildi. Ka-
nun, laiklik-béluctlik tartismalarinin goélgesinde kalmisti. Adalet ve Kalkinma
Partisi (AKP) iktidarinin giclenmesi ve merkezi yonetimin ve merkezi yonetim
anlayisinin da giiclenmesiyle konu iktidar partisi tarafindan tamamen giindem-
den kaldirildi.®% Bu kanunun tasarisinin ana gerekcesinde: “Uzun yullardir tar-
tisilan, zaman zaman btrokrasi ve siyasi otoriteler tarafindan cesitli sekiller-
de giindeme getirilen yeniden yapilanma ihtiyact, artik ihtiya¢ olmanin 6tesine
gecmis ve bir gereklilige déntsmusttr. Ulkemizin kiresel rekabet ortami icinde
hak ettigi yere gelmesi ve halkimizin refah dtzeyinin yiikselmesi bu degisim ile
birebir iliskilidir. Uzun yillardir tartisilan, hayata gecirilmemis cesitli tasarila-
ra konu olan yeniden yapilanmanin daha fazla geciktirilmemesi gerekmekte-
dir. Mevcut verimsiz yapinin maliyetlerinin birikimi ve ge¢ kalmis bir yeniden
yapilanmanin daha fazla uyum sorunu doguracag: dikkate alindiginda, siya-
si kararlilik ve toplumsal destek gésterilerek bu reformun bir an énce hayata
gecirilmesi btitiin kesimlerin ortak sorumlulugudur” ifadelerine yer verilmisti.
idari yapida kokten déntsumu hedefleyen “Kamu Yoénetiminin Temel ilkeleri ve
Yeniden Yapilandirilmasi Hakkinda Kanun” yururlige girmeyince yerel yonetim-
lerin giclendirilmesi kapsaminda hukuksal dizlemde farkl girisimler oldu. Bu
dogrultuda, “Buytksehir Belediyesi Kanunu ile Bazi Kanun ve Kanun Hikmunde
Kararnamelerde Degisiklik Yapilmasina Dair Kanun” yapildi. Bu kanunun, yerel
yonetimleri glclendirmek igin attig1 il 6zel idarelerinin kaldirilmas: yonindeki
adim ilk bakista olumlu karsilansa da, icerigindeki diger dizenlemelerin merkezi
yonetimi guclendirdigi goéraldd.

(64) Sevtap Yokus, Tiirkiye'de Catisma Goziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara 2013, 5.232.

(65) Turan Yildinim, “Merkeziyet/ademi merkeziyet iliskisi diizenlenirken hangi 6lctitler esas alinmalidir’,
Tiirkiye’nin Anayasa Giindemi, iletisim Yayinlar, istanbul 2018, 5.319.
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support.” When the “Law on the Fundamental Principles and Restructuring of Public
Administration,” aiming for a radical transformation in the administrative structure,
failed to become law, there were other attempts at legally empowering the local admin-
istrations. “Law on Metropolitan Municipalities and Law on Amendment of Certain
Laws and Decree-Laws” was made in this context. Although at first this law’s abolition
of special provincial administrations in order to empower local administrations was
seen in a positive light, it later became clear that other regulations contained within
empowered the central government.

Under the Executive Presidency, regulations regarding the local administrations were
made through Presidential decrees, without the need for the Parliament to make laws.
These decrees stipulate the tutelage of the central government over the local adminis-
trations, too. In fact, the use of this power through Presidential decrees is in contraven-
tion of Article 127 in the Constitution, which stipulates that the administrative tutelage
powers of the central government can only be exercised through laws. As such, the
Presidential decrees giving Ministries the power of tutelage over the local administra-
tions are unconstitutional.®® Such regulations, bypassing the Parliament and consol-
idating the centralisation, and also practices in this context are the chief obstacle for
Turkey’s democratisation.

In order to develop a democratic government in Turkey, radical Constitutional and legal
reforms are required. Contrary to distorted accounts, empowered local administrations
do not equal a federal structure. Forming larger regional units than the traditional local
units of provinces and municipalities, and establishing autonomous administrations
with legislative power in these regions would create a radical democratic transforma-
tion. It is clear that under a regional state system based on administration and services,
the central power is balanced by the will of the communities through empowered lo-
cal units, as democratic administrative functioning necessitates.® In answer to wor-
ries regarding a compromise of the unitary integrity of the state, it must be repeatedly
stressed that strong local administrations do not equal a federal structure; this point
must be properly explained. Federal states are unions of political entities with the right
to self-determination. In comparison, with regional administrations as empowered local
units, the right to self-determination belongs to the entire nation.® The taboos sur-
rounding the Kurdish issue have always prevented the creation of strong local admin-

(66) Meliksah Yasin, “Cumhurbaskanhigi Kararnamelerinin Tiirk idari Teskilat Hukukuna Etkileri”,
Anayasa Yargisi 36(1), Ankara 2019, 5.329, 330.

(67) Oktay Uygun, “Federalizm ve Bélgesel Ozerklik Tartismalari’, Demokratik Anayasa, Metis Yayinlari,
istanbul 2012, 5. 103-105.

(68) Atilla Nalbant, Uniter Devlet, Yapi Kredi Yayinlari, istanbul 1997, 226.
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Cumhurbaskanhig1 Hikumet Sisteminde Cumhurbaskanligi Kararnameleri ile Mec-
lisin kanun ¢ikarmasina ihtiyag kalmadan yerel yonetimlere yonelik diizenlemeler
yapilabilmistir. Ustelik bu kararnameler merkezin yerel yonetimler tizerindeki ve-
sayet yetkisini iceren tirde olmustur. Aslinda Cumhurbaskanhg: kararnameleriyle
bu yetkinin kullanilmasi, merkezin idari vesayet yetkilerinin Anayasanin 127. mad-
desinin geregince ancak kanunla yapilma zorunluluguna da aykirilik tasimaktadir.
Bakanliklara, yerel yonetimler tGzerinde vesayet yetkisi saglayan Cumhurbaskanli-
g1 Kararnameleri bu yontyle Anayasa’ya da aykiridir.®® Bunun yaninda Meclisi de
devre dis1 birakan ve merkezilesmeyi daha da gucld kilan bu tir dizenlemeler ve
bu dogrultudaki uygulamalar esas olarak, Turkiye'nin baslica demokratiklesme
engellerini olusturmaktadir.

Turkiye'de demokratik bir yonetim biciminin gelistirilmesi kokli Anayasal ve ya-
sal dizenlemelere gereksinim duymaktadir. Bu kapsamda, uzun zamandir 6ne-
rilen gicla yerel birimler, carpitilarak yansitildig: gibi federal yap: anlamina gel-
memektedir. Geleneksel yerel birimler olan il ve belediyelerden daha genis bolge
birimlerinin olusturulmasi ve bu boélgelerde yasama yetkisine sahip 6zerk yo-
netimlerin kurulmasi, kokli demokratik bir déntisim yaratacaktir. idari-hizmet
temelli bolgeli devlet yapisinda, demokratik idari isleyisin gerektirdigi sekilde,
merkezi iradenin, gucli yerel birimler araciligryla topluluk iradeleri ile dengele-
necegi agiktir.®” Uniter devlet yapisindan 6din verilecegi kaygilari karsisinda,
guclu yerel yonetimlerin federal yap: anlamina gelmediginin vurgulanmasi ve bu
konunun dogru bir sekilde anlatilmas: gerekmektedir. Federal devletler, kendi
kendini belirleme hakkina sahip siyasal varliklardan olusan birliklerdir. Bunun
karsisinda, gucla yerel birimler olarak bélgesel yonetimlerde, kendi kendini be-
lirleme hakk: ulusun bitintne aittir.©®® Kurt meselesi etrafindaki tabular ne-
deniyle, glclu yerel yonetim birimlerinin olusturulmas: strekli engellenmistir.
Ancak, tlkenin butininde demokratik yonetim biciminin yerlesmesinin, yerelin
guclu yetkilerle donatilmasindan gectigi gorilmek zorundadir. Bu ayni zaman-
da, uygulanan hikumet sistemi ne olursa olsun, denge mekanizmasinin kokla
kurulumu sayesinde demokratik isleyisin temelini olusturacaktir.

(66) Meliksah Yasin, “Cumhurbaskanligi Kararnamelerinin Tiirk idari Teskilat Hukukuna Etkileri’,
Anayasa Yargisi 36(1), Ankara 2019, 5.329, 330.

(67) Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalari’, Demokratik Anayasa, Metis Yayinlari,
istanbul 2012, 5. 103-105.

(68) Atilla Nalbant, Uniter Devlet, Yapi Kredi Yayinlari, istanbul 1997, 226.
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istrative units. However, we must realise that for a democratic government, local units
must have extensive powers. Regardless of the governmental system in place, thanks
to the deep-rooted establishment of a balance mechanism, this will also provide the
basis for democratic functioning.

For Turkey, the question of which criteria and methods to use in the establishment of
regions as powerful local administrations is quite an important one. Two options are
considered. The first is to make legislative regulations ensuring the union of provinces
with economic, social, cultural and historical ties. Fort his purpose, current provincial
assemblies may be authorised. The second is for the Parliament to use its authority
to establish regional administrations. These options may also be used simultaneous-
ly. Thus those provinces wishing to do so may unite of their own accord, and those
who do not are decided by the Parliament. In the employment of the second option,
“Regional Development Agencies,” regulated by law no. 5449 dated 2006 may also
be used in determining regional borders. Decentralising methods may be developed
through legal amendments. However, considering the importance of the issue in Tur-
key and in order to prevent claims of unconstitutionality, Constitutional amendments
must be preferred over this.® The reasons for regionalisation may be grouped un-
der the following categories: economics, security, politics and culture. For instance,
Turkey’s South-eastern Anatolia Project (GAP) Regional Development Administration
is an instance of regionalisation based on economics. Regionalisation based on polit-
ical reasons is caused by the need for balancing the deadlocks and ineffectiveness of
the central government by an autonomy requiring wider participation. As such, local
powers participate in the national planning more efficiently. For Turkey, an adminis-
tration-based regionalisation may be augmented by a tendency to democratise and to
balance the central government.

Due to the horizontal loss of balance among the state bodies as a result of the Exec-
utive Presidency, a set of balancing methods for democratic functioning must be de-
veloped. Mechanisms regarding direct democracy must be developed and applied as
instruments democratising the governmental system. In particular, the repeal of legis-
lative regulations preventing pressure groups and public opposition from functioning
efficiently is required for Turkey’s democratic development. There was a need for oth-
er centres of power to balance the ruling power even under the parliamentary system
when the executive-legislative balance couldn’t be achieved; under this new system, a
personalised rule approved by the legislative, the need to establish a dynamic of power
between the central and the local is felt more strongly than ever.

(69) Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalarr’, ...s. 136,137.
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Turkiye bakimindan giclu yerel yonetimler olarak bélgelerin olusturulmasinda
kullanilacak olciitler ve yontemler konusu oldukca énemlidir. iki farkli yontem
tzerinde durulmaktadir. Birincisi; ekonomik, sosyal, kultirel ve tarihsel baglar:
nedeniyle yakin olan illerin birlesmesi stirecine olanak saglayacak dizenlemele-
re gidilmesidir. Bunun igin mevcut il genel meclislerine yetki taninabilir. Ikincisi;
Meclisin kullanacag yetkiyle bélge yonetimlerinin olusturulmasidir. Bu iki yon-
temin birlikte kullanilmas: da olanaklidir. Yani, isteyen illerin kendi iradeleriyle
birlesmesi, bu yola gitmeyen iller bakimindan Meclisin karar vermesi. ikinci yon-
tem kullanildiginda, 2006 tarihli 5449 sayili yasayla dizenlenen “Bolge Kalkinma
Ajanslart’, bolgesel sinirlarin belirlenmesinde dikkate alinabilir. Merkeziyetciligin
azaltilmasini hedefleyen yontemler, yasa degisikligi ile gelistirilebilir. Ancak ko-
nunun Tuarkiye'deki 6énemi ve olasi Anayasa'ya aykirihik iddialarini énlemek icin
Anayasal duzenlemeler yolu tercih edilmelidir.©®® Bolgesellesme nedenleri, eko-
nomik, glivenlik nedenleri, siyasal ve kultturel nedenler olarak siniflandirilabilir.
Ornegin, Turkiye'de Giineydogu Anadolu Projesi (GAP) Bolge kalkinma Idaresi,
ekonomik nedene dayali bélgesellesmenin bir 6érnegi seklinde nitelendirilebilir.
Siyasal nedene dayali bolgesellesme, merkezi devletteki tikanma ve etkisizlesme
karsisinda, daha genis katilimi gerektiren bir 6zerklik gereksiniminden dogar.
Boylece, yerel gicler, ulusal planlamaya etkin bir sekilde katilma olanag: kaza-
nir. Turkiye icin idari temelde bir bolgesellesme, ayni zamanda demokratiklesme
ve merkezi yonetimi siyasal acidan dengeleme yonelimiyle desteklenebilir.

Cumhurbaskanlig1 Hiktumet Sistemi uygulamasi sonucunda devlet organlarinin,
yatay dizlemdeki denge kaybi nedeniyle, demokratik isleyis icin denge sagla-
yic1 bir takim yontemlerin gelistirilmesi sarttir. Dogrudan demokrasiye iliskin
mekanizmalar da, hikimet sistemi uygulamasini demokratiklestiren araclar
olarak gelistirilmeli ve uygulanmaldir. Ozellikle bask: gruplarinin etkili faaliyet
gostermelerini engelleyen, toplumsal muhalefeti 6nleyen yasal diizenlemelerin
ortadan kaldirilmasi, Turkiye'nin siyasal kosullar: karsisinda demokratik gelisim
icin zorunludur. Parlamenter rejim kosullarinda bile yasama-ytritme dengesi-
nin saglanamamasi nedeniyle iktidar: kusatabilecek gii¢ odaklar: arayis: varken,
yasama onayl kisisellesmis iktidar karsisinda dengenin, esas olarak, merkezi
guc-yerel giic dengesine donustiridlmesi zorunlulugu ¢ok daha yogun bir sekil-
de hissedilmektedir.

(69) Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalart’, ...s. 136,137.
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CONCLUSION

In Turkey, the first step toward democratisation and the rule of law is pursuing
opportunities for social peace at every level. Resolving the social polarisation,
which risks inciting political crises, and the economic crisis exacerbated by the
Covid-19 pandemic is possible through more democracy, and the safeguarding
of the rule of law. It is evident that the economic crisis will be exacerbated even
further after the global pandemic. Economic welfare necessitates a democratic
regime based on law. The true application of laws and the provision of a demo-
cratic regime can only be possible in an atmosphere of peace.

In Turkey, the ruling power has achieved an important experience with regard
to preventing conflict with political methods, and went beyond securitarian
measures. During the period when the political will to do so existed, a number
of gains were made with regard to the advancement of democracy, the rise in
economic welfare and the establishment of lawful government; we all remem-
ber these things. Essentially, the political will to return to these gains must be
refreshed and renewed. Especially during this new period, there will be a vital
requirement for the atmosphere of social peace necessitated by the gains in
question.

The political will in Turkey is expected to expend its efforts in the direction of
democratisation, the rule of law, legal safeguarding and social peace with a ra-
tional outlook, as it searches for a way out of the economic crisis exacerbated
by the Covid-19 crisis. In a state where the law and democratic principles are
not upheld, the problems cannot realistically be resolved. It must be realised
that in a polarised society with a short and soon to be expired lease on govern-
ability, it is mandatory to seek rational resolutions in the context of the rule of
law. Moving in the direction of democracy and social peace is clearly the key
to resolving a number of complicated problems, including the global pandemic
of Covid-19.

COVID-19 SALGININIZLEYEN DONEMDE TURKIYE'DE
BARISA DAYALI DEMOKRATIK HUKUK DUZENI FIRSATLARI

SONUC

Turkiye'de, her duzeyde toplumsal baris olanaklarinin aranmasi, demokratik-
lesmenin ve hukukun tstinliginid saglamanin ilk asamasi olarak saptanabilir.
Igerisinde siyasal krizleri barindiran toplumsal kutuplasmadan ve Covid-19 sal-
giniyla derinlesen ekonomik krizden cikis da daha fazla demokrasi ve hukukun
Ustinliginin korunmasiyla mimkin olacaktir. Kiresel salgin sonrasinda eko-
nomik krizin daha da derinlesecegi asikardir. Ekonomik refah, hukuka dayali de-
mokratik bir rejimi zorunlu kilmaktadir. Hukukun gercek anlamiyla uygulanmasi
ve demokratik bir rejimin saglanmasi ise ancak, baris atmosferinin olusmastyla
olanakl olabilecektir.

Turkiye'de siyasi iktidar, givenlikci tedbirlerin 6tesinde, siyasal yontemlerle
catismanin ¢nlenmesi hususunda 6nemli bir deneyimi gerceklestirdi. Bu yonld
iradenin hakim oldugu dénemde; demokrasinin ilerletilmesi, ekonomik refahin
yukseltilmesi ve hukuka dayali yénetim biciminin yerlestirilmesi kazanimlar: ko-
nusunda hafizalar tazedir. Oz olarak yapilmas: gereken, bu kazanimlara geri
dontlmesini saglayacak siyasi iradenin yenilenmesidir. Ozellikle yeni dénemde,
s6z konusu kazanimlarin zorunlu kildig1 toplumsal baris atmosferine duyulan
gereksinim, yasamsal diizeyde olacaktir.

Turkiye'de siyasi iradenin, Covid-19 salgini stirecinde daha da derinlesme egili-
mine giren ekonomik krizden cikis yollarini ararken, rasyonel bir bakis agisiyla,
demokratiklesmeyi, hukukun tstinligind, hukuk givenligini ve toplumsal bari-
s1 saglama yonunde caba igine girmesi beklenmektedir. Hukukun ve demokratik
ilkelerin uygulanmadig bir tilkede sorunlarin gercekgi ¢6ziim olanag: bulunma-
maktadir. Yonetilebilirlik sturesi sinirli kutuplasmis bir toplum karsisinda, huku-
kun Gstinlagl yoluyla akilcl ¢éziimlerin tretilmesi olanaklarinin oldugu toplum
arayisina donilmesinin zorunlu oldugu gérulmelidir. Demokrasiyi ve toplumsal
barisi gelistirecek adimlarin, Covid-19 gibi kiiresel salgin da dahil, icine girilen
bir ¢ok karmasik sorunun tstesinden gelmenin anahtari oldugu aciktir.
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DPI AIMS AND OBJECTIVES

Aims and objectives of DPI include:

>> To contribute to broadening bases and providing new platforms for discussion on
establishing a structured public dialogue on peace and democracy building.

>> To provide opportunities, in which different parties are able to draw on comparative
studies, analyse and compare various mechanisms used to achieve positive results in
similar cases.

>> To create an atmosphere whereby different parties share knowledge, ideas, concerns,
suggestions and challenges facing the development of a democratic solution in Turkey
and the wider region.

>> To support, and to strengthen collaboration between academics, civil society and
policy-makers.

>> To identify common priorities and develop innovative approaches to participate in
and influence democracy-building.

>> Promote and protect human rights regardless of race, colour, sex, language, religion,
political persuasion or other belief or opinion.

DPI aims to foster an environment in which different parties share information, ideas,
knowledge and concerns connected to the development of democratic solutions and
outcomes. Our work supports the development of a pluralistic political arena capable of
generating consensus and ownership over work on key issues surrounding democratic
solutions at political and local levels.

We focus on providing expertise and practical frameworks to encourage stronger public
debates and involvements in promoting peace and democracy building internationally.
Within this context DPI aims to contribute to the establishment of a structured public
dialogue on peace and democratic advancement, as well as to widen and create new
existing platforms for discussions on peace and democracy building. In order to achieve
this we seek to encourage an environment of inclusive, frank, structured discussions
whereby different parties are in the position to openly share knowledge, concerns and
suggestions for democracy building and strengthening across multiple levels.

DPT's objective throughout this process is to identify common priorities and develop
innovative approaches to participate in and influence the process of finding democratic
solutions. DPI also aims to support and strengthen collaboration between academics,
civil society and policy-makers through its projects and output. Comparative studies of
relevant situations are seen as an effective tool for ensuring that the mistakes of others
are not repeated or perpetuated. Therefore we see comparative analysis of models of pe-
ace and democracy building to be central to the achievement of our aims and objectives.
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DEMOKRATIK GELI§IM ENSTITUSU'NUN
AMAGCLARI VE HEDEFLERI

DPI'ln amaclar: ve hedefleri:

>> Barisin ve demokrasinin insasi Gizerine yapilandirilmis bir kamusal diyalogun
olusmasi icin gerekli olan tartisma ortaminin gelistirilmesi ve genisletilmesi.

>> Farkl kesimlerin karsilastirmali calismalar vesilesiyle bir araya gelerek, farkl
dinya ornekleri 6zelinde benzer durumlarda olumlu sonuclar elde etmek icin
kullanilmis cesitli mekanizmalar: incelemesine ve analiz etmesine olanak sag-
lamak. Farkli kesimlerin bir araya gelerek Turkiye ve daha genis bir cografyada
demokratik bir ¢cozimun gelistirilmesine yonelik bilgilerini, distncelerini, en-
diselerini, 6nerilerini, kaygilarini ve karsilasilan zorluklar: paylastig bir ortam
yaratmak. Akademisyenler, sivil toplum orgitleri ve karar alicilar arasindaki is-
birliginin desteklemek ve guclendirmek.

»> Ortak oncelikleri belirlemek ve demokrasi insas: slrecini ve sirece katilimi
etkileyecek yenilik¢i yaklasimlar gelistirmek. Din, dil, irk, renk, cinsiyet, siyasi
goris ve inang farki gozetmeksizin insan haklarini tesvik etmek ve korumak.
Demokratik Gelisim Enstitist (DPI), Turkiye'de demokratik bir ¢cézimun gelisti-
rilmesi icin, farkli kesimlerin bir araya gelerek bilgilerini, fikirlerini, kaygilarini
ve onerilerini paylastiklar: bir ortami tesvik etmeyi amaclamaktadir. Calismala-
rimiz, demokratik ¢6zimin saglanmasi igin kilit 6nem tastyan konularda fikir
birligine varma ve uzlasilan konular: sahiplenme yetenegine sahip ¢ogulcu bir
siyasi alanin gelistirilmesini desteklemektedir.

Kurum olarak gicli bir kamusal tartismayi; barisi ve demokrasiyi uluslararasi
dizeyde gelistirmeye yonelik katilimlar: tesvik etmek icin uzmanliga ve pratige
dayali bir bakis acisiyla hareket ediyoruz. Bu cercevede baris ve demokratik
ilerleme konusunda yapilandirilmis bir kamusal tartismanin olusturulmasina
katkida bulunmayt; baris ve demokrasi insasi tartismalari icin yeni platformlar
yaratmayi ve mevcut platformlar: genisletmeyi amagliyoruz.

Bu amaglara ulasabilmenin geregi olarak, farkl kesimlerin demokrasinin insast
ve glclendirmesi igin bilgilerini, endiselerini ve 6nerilerini acikca paylasabile-
cekleri kapsayici, samimi ve yapilandirilmis tartisma ortamini cesitli seviyelerde
tesvik etmeye calistyoruz. DPI olarak farkli projelerimiz araciligiyla akademi, si-
vil toplum ve karar alicilar arasindaki isbirligini desteklemeyi ve gticlendirmeyi
de hedefliyoruz.
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BOARD MEMBERS
YONETIM KURULU UYELERI

KERIMYILDIZ
(Chief Executive Officer / fcra Kurulu Bagkani)

Kerim Yildiz is an expert in conflict resolution, peacebuilding, international human
rights law and minority rights, having worked on numerous projects in these areas
over his career. Yildiz has received a number of awards, including from the Lawyers
Committee for Human Rights for his services to protect human rights and promote
the rule of law in 1996, and the Sigrid Rausing Trust's Human Rights award for
Leadership in Indigenous and Minority Rights in 2005. Yildiz is also a recipient of
the 2011 Gruber Prize for Justice. He has also written extensively on international
humanitarian law, conflict, and various human rights mechanisms.

Kerim Yildiz ¢atisma ¢éziimt, barisin insasi, uluslararast insan haklart ve azinlik
haklar: konusunda uzman bir isimdir ve kariyeri boyunca bu alanlarda cok cesit-
li projelerde calismustir. Kerim Yildiz, 1996 yiinda insan haklarimin korunmast ve
hukuk kurallarimin uygulanmast yéniindeki ¢cabalarindan éttirc Insan Haklart Igin
Avukatlar Komitesi Odiilii'ne, 2005'te Sigrid Rausing Trust Vakfimin Azinlik Haklar
alaninda Liderlik Odtili'ne ve 2011'de ise Gruber Vakfi Uluslararast Adalet Odtilti’ne
layik gérialmusttr. Uluslararast insan haklart hukuku, insancil hukuk ve azinlik hak-
lart konularinda énemli bir isim olan Yildiz, uluslararast insan haklart hukuku ve
insan haklart mekanizmalart tizerine ¢ok sayida yazili esere sahiptir.

NICHOLAS STEWART QC
(Chair / Yonetim Kurulu Baskan:)

Nicholas Stewart, QC, is a barrister and Deputy High Court Judge (Chancery and
Queen’s Bench Divisions) in the United Kingdom. He is the former Chair of the Bar
Human Rights Committee of England and Wales and former President of the Union
Internationale des Avocats. He has appeared at all court levels in England and Wa-
les, before the Privy Council on appeals from Malaysia, Singapore, Hong Kong and
the Bahamas, and in the High Court of the Republic of Singapore and the European
Court of Human Rights. Stewart has also been the chair of the Dialogue Advisory
Group since its founding in 2008.

Tecrtbeli bir hukukcu olan Nick Stewart Birlesik Krallik Yitksek Mahkemesi (Chan-
cery and Queen’s Bench Birimi) ikinci hdkimidir. Gegmiste Ingiltere ve Galler Barosu
Insan Haklart Komitesi Baskanligi (Bar Human Rihts Committee of England and
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Wales) ve Uluslararast Avukatlar Birligi (Union Internationale des Avocats) bas-
kanligi gorevlerinde bulunmustur. Ingiltere ve Gallerde gergeklesen ve Malezya,
Singapur, Hong Kong, Bahamalar, Singapur ve Avrupa Insan Haklart mahkemele-
rinin temyiz konseylerinde goris bildirdi. Stewart, 2008deki kurulusundan bu yana
Diyalog Danisma Grubunun baskanhgini da yurtttyor.

PRISCILLA HAYNER

Priscilla Hayner is co-founder of the International Center for Transitional Justice
and is currently on the UN Department of Political Affairs Standby Team of Medi-
ation Experts. She is a global expert on truth commissions and transitional justice
initiatives and has authored several books on these topics, including Unspeakable
Truths, which analyses truth commissions globally. Hayner has recently engaged
in the recent Colombia talks as transitional justice advisor to Norway, and in the
2008 Kenya negotiations as human rights advisor to former UN Secretary-General
Kofi Annan and the United Nations-African Union mediation team. Hayner has also
worked significantly in the implementation stages following a peace agreement or
transition, including Sierra Leone in 1999 and South Sudan in 2015.

Gecis Dénemi Adaleti icin Uluslararast Merkez'in (International Center for Tran-
sitional Justice) kurucularindan olan Priscilla Hayner, aynt zamanda BM Kidemli
Arabuluculuk Damismanlar: ERibindedir. Hakikat komisyonlari, gecis dénemi ada-
leti inisiyatifleri ve mekanizmalar: konusunda kuresel bir uzman olan Hayner, ha-
kikat komisyonlarint kiiresel olarak analiz eden Unspeakable Truths (Konulmayan
GercekRler) da dahil olmak tizere, alanda pek ¢ok yayina sahiptir. Hayner, yakin za-
manda Kolombiya baris goriismelerinde Norve¢'in gecis donemi adaleti danismant
olarak ve 2008 Kenya muizakerelerinde eski BM Genel Sekreteri Kofi Annan ve Bir-
lesmis Milletler-Afrika Birligi arabuluculuk ekibinin insan haklart damismani olarak
gbrev yapmustir. Hayner, 1999da Sierra Leone ve 2015te Giliney Sudan da dahil
olmak tzere bircok tilkede, baris anlasmast ve gecis sonrast uygulamalart konula-
rinda calismalar yaprmstir.

ARILD HUMLEN

Arild Humlen is a lawyer and Director of the Norwegian Bar Association’s Legal
Committee. He is widely published within a number of jurisdictions, with emphasis
on international civil law and human rights, and he has lectured at the law faculty
of several universities in Norway. Humlen is the recipient of the Honor Prize of the
Bar Association of Oslo for his work on the rule of law and in 2015 he was awarded
the Honor Prize from the international organisation Save the Children for his efforts
to strengthen the legal rights of children.
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Hukukcu olan Arild Humlen ayr zamanda Norveg Barosu Hukuk Komitesinin direkté-
ridir. Uluslararast medeni hukuk ve insan haklart gibi yarg: alanlar: tizerine ¢ok sayida
yazist yayinlanmus, Norvec'te bir dizi hukuk faktltesinde ders vermistir. Oslo Barosu
btinyesinde Siginmacilik ve G6¢menlik Hukuku Davalar: Calisma Grubu baskani olarak
yaptigi calismalardan dolayt Oslo Barosu Onur Odiiltine layik goralmustar.

JACKI MUIRHEAD

Jacki Muirhead was appointed Chambers Administrator at Devereux Chambers,
London, UK, in November 2015. Her previous roles include Practice Director at FJ
Cleveland LLP, Business Manager at Counsels’ Chambers Limited and Deputy Advo-
cates Clerk at the Faculty of Advocates, UK.

Su anda Devereux Chambers isimli hukuk firmasinda tst dtizey yénetici olarak gé-
rev yapan Jacki Muirhead bu gérevinden 6nce Cleveland Hukuk Firmast ¢calisma
direktéri, Counsel's Chambers Limited isimli hukuk¢ular odasinda sef katip ve Avu-
Ratlar Faktltesinde (Faculty of Advocates) pazarlama mudtrt olarak calismuistir.

ANTONIA POTTER PRENTICE

Antonia Potter Prentice is currently the Director of Alliance 2015 - a global network
of humanitarian and development organisations. Prentice has extensive experience
on a range of humanitarian, development, peacemaking and peacebuilding issues
through her previous positions, including interim Senior Gender Adviser to the Joint
Peace Fund for Myanmar and providing technical advice to the Office of the Special
Envoy of the UN Secretary General to the Yemen peace process. Prentice has also
been involved in various international organisations including UN Women, Dialo-
gue Advisory Group, and Centre for Humanitarian Dialogue. Prentice co-founded
the Athena Consortium as part of which she acts as Senior Manager on Mediation
Support, Gender and Inclusion for the Crisis Management Initiative (CMI) and as
Senior Adviser to the European Institute for Peace (EIP).

Antonia Potter Prentice, insani yardim kuruluslarinin ve kalkinma érgtitlerinin kiire-
sel agi olan ittifak 2015'in direktéridiir. Prentice, Myanmar icin Ortak Barig Fonuna
gecici Kidemli Cinsiyet Danismant ve Birlesmis Milletler Genel Sekreteri Yemen Ozel
Elcisi Ofisi'ne teknik tavsiyeler vermek de dahil olmak tizere insancil faaliyetler, kal-
Rinma, baris yapma ve baris insast gibi konularda sivil toplum btinyesinde 17 yillik
bir calisma tecriibesine sahiptir. BM Kadinlari, Diyalog Damisma Grubu ve Insani
Yardim Diyalogu Merkezi gibi cesitli uluslararast érgtitlerde gérev yapan Prentice,
kuruculart arasinda yer aldigi Athena Konsorsiyomu Arabuluculuk Destegi, Top-
lumsal Cinsiyet ve Kaynastirma i¢in Kriz Yonetimi Insiyatifinde yéneticilik ve Avrupa
Baris Enstitlistine (EIP) basdanismanlik yapmaktadir.
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CATHERINE WOOLLARD

Catherine Woollard is the current Secretary General for ECRE, the European Coun-
cil for Refugees and Exiles, a pan-European alliance of 96 NGOs protecting and ad-
vancing the rights of refugees, asylum seekers and displaced persons. Previously
she served as the Director of the Brussels Office of Independent Diplomat, and from
2008 to 2014 she was the Executive Director of the European Peacebuilding Liaison
Office (EPLO) - a Brussels-based network of not-for-profit organisations working
on conflict prevention and peacebuilding. She also held the positions of Director
of Policy, Communications and Comparative Learning at Conciliation Resources,
Senior Programme Coordinator (South East Europe/CIS/Turkey) at Transparency
International and Europe/Central Asia Programme Coordinator at Minority Righ-
ts Group International. Woollard has additionally worked as a consultant advising
governments on anti-corruption and governance reform, as a lecturer in political
science, teaching and researching on the EU and international politics, and for the
UK civil service.

Catherine Woollard, Avrupa Mitilteci ve Strgtinler Konseyi (ECRE) Genel Sekrete-
ridir. ECRE, Avrupa Ulkelerinin ittifakina dayali ve uluslararast koruma alaninda
calisan yaklasik 96 sivil toplum kurulusunun tye oldugu bir agdir. Gegmiste Bagim-
siz Diplomatlar Grubu'nun Briksel Ofis Direktoru olarak calisan Woollard 2008-
2014 yillart arasinda ¢atismanin 6nlenmesi ve barisin insaas: Uzerine ¢alisan sivil
toplum kuruluslarinin olusturdugu bir aj olan Avrupa Baris Insaast Irtibat Btiro-
su'nun direktért olarak gérev yaprustir. Conciliation Resourcesda Siyaset, Iletisim
ve Karsilastirmalt Ogrenme Birimi Direktérd, Transparency Internationalda Guiney-
dogu Avrupa ve Tirkiye Kidemli Program Koordinatért, Minority Rights Groupda
Avrupa ve Orta Asya Program Koordinatért olarak gérev yaprustir. Hiiktimetlere
yolsuzluk konusunda danismanlik hizmeti vermis, akademisyen olarak Birlesik Kral-
lik'taki kamu kurumu ¢alisanlarina siyaset bilimi, AB tzerine egitim ve arastirma ve
uluslararas: politika alanlarinda dersler vermistir.
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COUNCIL OF EXPERTS
UZMANLAR KURULU UYELERI

BERTIE AHERN

Bertie Ahern is the former Taoiseach (Prime Minister) of Ireland, a position to which
he was elected following numerous Ministerial appointments as well as that of De-
puty Prime Minister. A defining moment of Mr Ahern’s three terms in office as Tao-
iseach was the successful negotiation of the Good Friday Agreement in April 1998.
Mr Ahern held the Presidency of the European Council in 2004, presiding over the
historic enlargement of the EU to 27 member states. Since leaving Government in
2008 Mr Ahern has dedicated his time to conflict resolution and is actively involved
with many groups around the world. Current roles include Co-Chair of The Inter Ac-
tion Council; Member of the Clinton Global Initiative; Member of the International
Group dealing with the conflict in the Basque Country; Honorary Adjunct Professor
of Mediation and Conflict Intervention in NUI Maynooth; Member of the Kennedy
Institute of NUI Maynooth; Member of the Institute for Cultural Diplomacy, Berlin;
Member of the Varkey Gems Foundation Advisory Board; Member of Crisis Mana-
gement Initiative; Member of the World Economic Forum Agenda Council on Nego-
tiation and Conflict Resolution; Member of the IMAN Foundation; Advisor to the
Legislative Leadership Institute Academy of Foreign Affairs; Senior Advisor to the
International Advisory Council to the Harvard International Negotiation Program-
me; and Director of Co-operation Ireland.

Tecrtibeli bir siyasetci olan Bertie Ahern bir dizi bakanlik gérevinden sonra frlanda
Cumbhuriyeti Basbakani olarak gérev yapmustir. Bertie Ahern’in basbakanlik yaptigi
dénemdeki en belirleyici gelisme 1998 yilinin Nisan ayinda Hayirli Cuma Anlasma-
styla sonuclanan baris gérismesi muzakerelerinin baslatiimast olmustur. Ahern,
2004 yilinda Avrupa Konseyi baskanligt gérevini ytrttiirken Avrupa Birligi'nin tiye
tlke sayisinin 27ye ¢iktigi tarihsel stirecte payt olan en énemli isimlerden biri ol-
mustur. 2008 yilinda aktif siyasetten cekilen Bertie Ahern o tarihten bu yana biittin
zamanint ¢catisma ¢ézimu calismalarina ayirmakta ve bu amagla pek ¢ok grupla
temaslarda bulunmaktadir. Ahern’in hali hazirda sahip oldugu tinvanlar sunlardir:
The Inter Action Council Esbaskanlg, Clinton Kiresel Insiyatifi Uyeligi, Bask Ulke-
sindeki Catisma Uzerine Calisma Yiirtiten Uluslararast Grup Uyeligi, Irlanda Ulusal
Universitesi Arabuluculuk ve Catismaya Miidahale Béltiimii Fahri Profesérltigi, Ber-
lin Ktiltiirel Diplomasi Enstittst Uyeligi, Varkey Gems Vakfi Damisma Kurulu Uyeligi,
Kriz Idaresi Inisiyatifi Uyeligi, Diinya Ekonomik Forumu Mtizakere ve Catisma C6zu-
mu Forumu Konsey Uyeligi, Harvard Uluslararast Mtizakere Programu Uluslararast
Danismanlar Konseyi Basdanismani.
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DERMOT AHERN

Dermot Ahern is a former Irish Member of Parliament and Government Minister
and was a key figure for more than 20 years in the Irish peace process, including
in negotiations for the Good Friday Agreement and the St Andrews Agreement. He
also has extensive experience at the EU Council level, including as a key negotiator
and signatory to the Constitutional and Lisbon Treaties. In 2005, he was appointed
by the then UN Secretary General Kofi Annan, to be a Special Envoy on the issue
of UN Reform.

Gegmiste Irlanda Parlamentosu milletvekilligi ve kabinede bakanlik gérevlerinde
bulunan Dermot Ahern, 20 yildan fazla bir stire irlanda baris stirecinde anahtar
bir rol oynamustir ve bu stire icinde Belfast Anlasmast (Haywrlh Cuma Anlasmast)
ve St. Andrews Anlasmast icin yapilan miizakerelere dahil olmustur. AB Konseyi
seviyesinde de 6nemli tecrtibeleri olan Ahern, AB Anayasasi ve Lizbon Antlasmalart
stirecinde de énemli bir arabulucu ve imzact olmustur. 2005 yilinda dénemin Birles-
mis Milletler Genel Sekreteri Kofi Annan tarafindan BM Reformu konusunda ézel
temsilci olarak atanmustir.

Prof. Dr. MEHMET ASUTAY

Profressor Dr. Mehmet Asutay is a Professor of Middle Eastern and Islamic Political
Economy & Finance at the Durham University Business School, UK. He researches,
teaches and supervises research on Islamic political economy and finance, Middle
Eastern economic development and finance, the political economy of the Middle
East, including Turkish and Kurdish political economies. He is the Director of the
Durham Centre for Islamic Economics and Finance and the Managing Editor of the
Review of Islamic Economics, as well as Associate Editor of the American Journal
of Islamic Social Science. He is the Honorary Treasurer of the BRISMES (British
Society for Middle Eastern Studies); and of the IAIE (International Association for
Islamic Economics).

Dr. Mehmet Asutay, Ingilteredeki Durham Universitesinin Isletme Fakiiltesinde
Ortadogu'nun Islami Siyasal Ekonomisi ve Finansi alaninda profesor olarak gérev
yapmaktadir. Asutay Tiirk ve Kirt siyasal ekonomisi, Islami siyasal ekonomi, ve Or-
tadoguda siyasal ekonomi konularinda dersler vermekte, arastirmalar yapmakta
ve yapilan arastirmalara damismanhik yapmaktadir.
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ALi BAYRAMOGLU

Ali Bayramoglu is a writer and political commentator. Since 1994, he has contri-
buted as a columnist for a variety of newspapers. He is currently a columnist for
Daily Karar. He is a member of the Wise Persons Committee in Turkey, establis-
hed during the peace process between 2013-2015.

Ali Bayramoglu, yazar ve siyasi yorumcudur. 1994 yihindan bu yana cesitli ga-
zetelerde Rése yazarhg: yapti. Halen, gtinlik Karar gazetesinde kdse yazmaya
devam etmektedir. Ttirkiye'de 2013-2015 yillar: arasinda gerceklesen Cozim Su-
recinde Akil Insanlar Heyeti tiyesidir.

Prof. CHRISTINE BELL

Professor Christine Bell is a legal expert based in Edinburgh, Scotland. She is
Professor of Constitutional Law and Assistant Principal (Global Justice) at the
University of Edinburgh, Co-director of the Global Justice Academy, and a mem-
ber of the British Academy. She was chairperson of the Belfast-based human
rights organization, the Committee on the Administration of Justice, from 1995-
7, and a founder member of the Northern Ireland Human Rights Commission
established under the terms of the Belfast Agreement. In 1999 she was a member
of the European Commission’s Committee of Experts on Fundamental Rights.
She is an expert on transitional justice, peace negotiations, constitutional law
and human rights law. She regularly conducts training on these topics for diplo-
mats, mediators and lawyers, has been involved as a legal advisor in a number
of peace negotiations, and acted as an expert in transitional justice for the UN
Secretary-General, the Office of the High Commissioner for Human Rights, and
UNIFEM.

Iskogya’min baskenti Edinburgh’ta faaliyet ytriten bir hukuk¢udur. Edinburgh
Universitesinde Anayasa hukuku profeséri olarak ve ayni tiniversite biinyesin-
deki Ktiresel Adalet Projesinde Mudtir yardimcist olarak gérev yapmaktadir. In-
giliz Akademisi tyesi de olan Bell, 1995-1997 yillart arasinda Belfast merkezli
Insan Haklar érgttia Adalet Idaresi Komisyonu baskani ve Belfast Anlasmasi
sartlart cercevesinde kurulan Kuzey irlanda Insan Haklari Komisyonu kurucu
tiyesi olarak gérev yapti. 1999da ise Avrupa Komisyonu Temel Haklar Uzman-
lar Komitesi tiyeliginde bulundu.Temel uzmanlik alanlart Gecis Dénemi Adaleti,
Baris Mtizakereleri, Anayasa Hukuku ve Insan Haklari olan Prof. Bell, aymi za-
manda bu konularda diplomat, arabulucu ve hukukgulara egitim vermekte, BM
Genel Sekreterligi, Insan Haklar: Yiiksek Komiserligi Ofisi ve UNIFEM'in de dahil
oldugu kurumlarda hukuk danismant olarak gorev yapmaktadir.
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ORAL CALISLAR

Oral Calislar completed his studies at the Ankara University Faculty of Political
Sciences. Was President of the Club of Socialist Thought at the university, as well
as Secretary-General of the Ankara University Student Union. Wrote for Tirk Solu
journal which was launched in 1967 and for the Aydinlik journal which was launc-
hed in 1968. Was member of the editorial board of Aydinlik journal. Was arrested
after the 12th of March 1971 military coup. Remained imprisoned for three years
until the Amnesty law adopted in 1974. Was Editor in Chief for the Aydinlk da-
ily newspaper launched in 1978. Was arrested again after the 12th of September
1980 military coup and released in August 1988 after four years in prison. Lived
in Hamburg between 1990 and 1992 upon the invitation of the Senate of Ham-
burg. Worked for Cumhuriyet daily between 1992 and 2008. Broadcast televisi-
on programmes on different channels, including TRT, 24TV, 360, and SKYTURK.
Transferred from Cumhuriyet daily to Radikal daily in 2008. Between 2004-2007,
he was in board of Turkish Journalists Association. He has a permanent press
card. Became Editor in Chief for Taraf daily in 2013. Was part of the Wise People
Committee in the same year. Later had to leave Taraf daily alongside Halil Berk-
tay, Alper Gormus, Vahap Coskun, Erol Katircioglu, Mithat Sancar, and Yildiray
Ogur, among others, after the intervention of the Gulen Congregation. Returned
to Radikal daily. Started writing for Posta daily after 2016, when Radikal was dis-
continued. Continues work as a commentator on TV news channels. Has 20 pub-
lished books, including The Leaders’ Prison, Hz. Ali, Mamak Prison from the 12th
of March to 12th of September, The Kurdish Issue with Ocalan and Burkay, My
68 Memoirs, The Alevis, When Deniz and Friends Were Executed, My Childhood
in Tarsus, The History of Gulenism. Recipient of a large number of journalism and
research awards. Married (1976) to author and journalist ipek Calislar. Father of
author Resat Calislar.

Oral Calislar Ankara Universitesi Siyasal Bilgiler Fakiiltesinde egitimini tamamla-
di. Universitede Sosyalist Fikir Kuliibii baskanligini ve Ankara Universitesi Ogren-
ci Birligi genel sekreterligini yapti. 1967de kurulan Tirk Solu ve 1967de kurulan
Aydinlik dergileri icin yazdi. Ayrica Aydinlik dergisinin yayin kurulu tyesiydi. 12
Mart 1971 darbesinden sonra tutukland: ve 1974’te af yasast cikana kadar ¢ yil
cezaevinde kaldi. 1978 yiinda ¢itkan Aydinlik Gazetesi'nin yazi isleri madurligunt
yapti. 12 Eylil 1980 darbesi sonrasinda tekrardan tutukland: ve dort yil cezaevin-
de kaldiktan sonra AJustos 1988de tahliye edildi. Hamburg Senato’sunun daveti
lizerine gittigi Hamburgda 1990-1992 yillar: arasinda yasadi. 1992 ve 2008 yillart
arasinda Cumhuriyet Gazetesinde ¢alisti. TRT, 24TV, 360 ve SKYTURK de ddhil
olmak tizere cesitli kanallarda televizyon programi yapti. 2008 yiinda Cumhuri-
yet'ten Radikal Gazetesine gecis yapti. 2004-2007 yillart arasinda Tirkiye Gaze-
teciler Cemiyeti Yonetim Kurulu'ndaydi. Kendisinin stirekli basin karti bulunmak-
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tadir. 2013 yiinda Taraf Gazetesi Yazi Isleri Mtdiirti oldu. Aymi yil Akil insanlar
Heyetinde yer aldi. Daha sonra, Glilen Cemaati'nin midahalesi sonucunda, Halil
Berktay, Alper Gérmus, Vahap Coskun, Erol Katircioglu, Mithat Sancar, Yildiray
Ogur ve digerleriyle birlikte Taraftan ayrildi. Radikale geri dénts yapti. Radikal
Gazetesi kapandiktan sonra, 2016 yilinda Posta Gazetesi icin yazmaya baslad.
Televizyon programlarina siyaset yorumcusu olarak katilmaya devam etmektedir.
20 kitap yaywinlamistir. Bunlarin arasinda ‘Liderler Hapishanesi, ‘Hz. Ali, ‘Mamak
Askeri Cezaevi, ‘Ocalan ve Burkay'la Kurt Sorunu, ‘68 Anilarim, ‘Aleviler, ‘Denizler
Idama Giderken, ‘Cocuklugumun Tarsus'u’ ve Fetullah¢ihgin Tarihi’ de bulunmak-
tadir. Gazetecilik ve arastirma alanlarinda bir¢ok édtile sahiptir. 1976'dan beri ya-
zar ve gazeteci Ipek Calislar ile evlidir. Yazar Resat Caliglarin babasidir.

CENGIZ CANDAR

Cengiz Candar is currently a columnist for Al-Monitor, a widely respected on-
line magazine that provides analysis on Turkey and the Middle East. He is a
former war correspondent and an expert on the Middle East. He served as a
special adviser to the former Turkish president, Turgut Ozal. Cengiz Candar is a
Distinguished Visiting Scholar at the Stockholm University Institute for Turkish
Studies (SUITS).

Kidemli bir gazeteci ve kdse yazart olan Candar uzun yillar Radikal gazetesi icin
Rése yazarhgt yapmistir. Al Monitor haber sitesinde kése yazarligi yapmaktadir.
Ortadogu konusunda 6nemli bir uzman olan Candar, bir dénem savas muhabiri
olarak ¢alismis veTurkiye eski Cumhurbaskant merhum Turgut Ozala ézel dans-
manhk yapmustir.

ANDY CARL

Andy Carl is an independent expert on conflict resolution and public participa-
tion in peace processes. He believes that building peace is not an act of charity
but an act of justice. He co-founded and was Executive Director of Conciliation
Resources. Previously, he was the first Programme Director with International
Alert. He is currently an Honorary Fellow of Practice at the School of Law, Uni-
versity of Edinburgh. He serves as an adviser to a number of peacebuilding ini-
tiatives including the Inclusive Peace and Transition Initiative at the Graduate
Institute in Geneva, the Legal Tools for Peace-Making Project in Cambridge, and
the Oxford Research Group, London.

Andy Carl catisma ¢ézimu ve baris streclerine kamusal katiimin saglanmast
tizerine ¢alisan bagimsiz bir uzmandir. Barisin insaasinin bir hayirseverlik faa-
liyetinden ziyade adaletin yerine getirilmesi cabas: olduguna inanan Carl, ¢atis-
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ma Co6zumu alaninda calisan etkili kurumlardan biri olan Conciliation Resour-
ces’un kurucularindan biridir. Bir dénem Uluslararast Uyari (International Alert)
isimli kurumda Program Direktort olarak gérev yapan Carl, halen Edinburgh
Universitesi Hukuk Fakiiltesi btinyesinde Fahri Bilim Kurulu Uyesi olarak gérev
yapmaktadir. Baris insast tizerine calisan Cenevre Mezunlar Insiyatifi biinyesin-
deki Baris ve Gegis Dénemi Inisiyatifi, Cambridge’te yurttilen Barisin Insast igin
Yasal Araclar Projesi ve Londrada faaliyet ytrtiten Oxford Arastirma Grubu gibi
bir dizi kurum ve olusuma danismanlik yapmaya devam etmektedir.

Dr. VAHAP COSKUN

Dr. Vahap Coskun is a Professor of Law at University of Dicle in Diyarbakir where
he also completed his bachelor’s and master’s degrees in law. Coskun received his
PhD from Ankara University Faculty of Law. He has written for Serbestiyet and
Kurdistan24 online newspaper. He has published books on human rights, consti-
tutional law, political theory and social peace. Coskun was a member of the former
Wise Persons Commission in Turkey (Central Anatolian Region).

Dr. Vahap Coskun Diyarbakirda, Dicle Universitesi Hukuk FakRiltesinde 6gretim
tyesidir. Lisans ve lisansistu egitimini Dicle Universitesinde tamamladiktan sonra
Ankara Universitesinde Hukuk Doktoru tamamlamustir. Serbestiyet ve Kurdistan 24
online gazetesinde makale yazan Coskun, insan haklari, anayasa hukuku, siyasal
teori ve toplumsal baris konulu kitaplar yaymlamstir. Coskun, Akil Insanlar Komis-
yonu'nun I¢ Anadolu bélgesi tiyesiydi.

AYSEGUL DOGAN

Aysegul Dogan is a journalist who has conducted interviews, created news files
and programmes for independent news platforms. She studied at the Faculty of
Cultural Mediation and Communications at Metz University, and Paris School of
Journalism. As a student, she worked at the Ankara bureau of Agence-France Pres-
se (AFP), the Paris bureau of Courier International and at the Kurdish service of
The Voice of America. She worked as a programme creator at Radyo Ekin, and as a
translator-journalist for the Turkish edition of Le Monde Diplomatique. She was a
lecturer at the Kurdology department of National Institute of Oriental Languages
and Civilizations in Paris. She worked on political communications for a long time.
From its establishment in 2011 to its closure in 2016, she worked as a programmes
coordinator at IMC TV. She prepared and presented the programme “Giindem M-
zakere” on the same channel.

Bagimsiz haber platformlarina ¢zel réportaj, haber dosyast ve programlar hazir-
layan gazeteci Aysegtil Dogan; Metz Universitesi Medyasyon Kiilttirel ve Iletisim
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Fakiiltesinin ardindan egitimine Paris Yiksek Gazetecilik Okulu'nda devam etti.
Okul yillarinda, Fransiz Haber Ajansi-AFP'nin Ankara, Courrier International’in Pa-
ris birosunda ve Amerika’nin Sesi Ktirtce servisinde gazeteciligi deneyimledi. Radyo
Ekinde programci, Le Monde Diplomatique Tiirk¢ede cevirmen gazeteci olarak ¢a-
listi. Paris’te yasadigi stre icinde Dogu Dilleri ve Medeniyetleri Enstitiisi Kiirdoloji
bélimtnde okutmanlik yapti. Uzunca bir stire siyaset iletisimi ile ilgilendi. 2011de
kurulan IMC TV 2016da kapatilana dek; program koordinatéru olarak ¢alistt. Ayni
kanalda “Gtindem Mtizakere” programini hazirlad: ve sundu. Halen tilkesindeki pek
cok meslektast gibi etik ilkelere bagl; bagimsiz bir gazeteci olarak ¢calisma aray:s,
istek ve heyecanini koruyor.

VEGARD ELLEFSEN

Vegard is a Norwegian diplomat who retired 31 August 2019 from the foreign ser-
vice when he left his last posting as ambassador to Ankara. He has been twice pos-
ted to NATO both as Permanent representative on the North Atlantic Council and
deputy to the same position. He has earlier been posted to the Norwegian mission
to the U.N. in New York and to the Embassy in Ottawa. In the Norwegian Ministry
of foreign affairs he has been Political Director, Director General for the Regional
division, Director of the Minister’s secretariat and special envoy to the Sudan pea-
ce talks and special envoy to Syria and Iraq. Mr. Ellefsen has a Master in Political
Science from the University of Oslo.

Norvecli bir diplomat olan Vegard, 31 AJustos 2019da disislerinden emekli oldugunda
Ankarada btiytikelci olarak gérev yapmaktaydi. Iki kere NATO’ya atanan Vergard,
Kuzey Atlantik Konseyi Daimi Temsilcisi ve Daimi Temsilci Yardimcist olarak gérev
yapmustir. Daha éncesinde de New York'ta Norvec Birlesmis Milletler Daimi Temsilcili-
gi'nde ve Ottowa Biytikelciliginde bulundu. Norveg Dis Isleri Bakanlginda Siyasi Isler
Direktord, Bélgesel Bolinme Genel Mudiird, bakanin Ozel Kalem Mudirltgu Direk-
tord, Sudan baris muzakereleri ézel temsilcisi ve Suriye ve Irak ¢zel temsilcisi olarak
gérev aldi. Ellefsen Oslo Universitesinde Siyaset Bilimi ytiksek lisanst yapmustir.

Prof. Dr. FAZIL HUSNU ERDEM

Dr. Fazil Husnu Erdem is Professor of Constitutional Law and Head of the Depart-
ment of Constitutional Law at Dicle University, Diyarbakir. In 2007, Erdem was a
member of the commission which was established to draft a new constitution to
replace the Constitution of 1982 which was introduced following the coup d’etat of
1980. Erdem was a member of the Wise Persons Committee in Turkey, established
by then Prime Minister Erdogan, in the team that was responsible for the South-e-
astern Anatolia Region.
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Fazil Hisni Erdem Dicle Universitesi Hukuk FakRiltesi Anayasa Hukuku Anabilim
Dali Baskarudir. 2007de, 1980 darbesinin takiben ytrurltige giren 1982 darbe ana-
yasasini degistirmek tizere kurulan yeni anayasa hazirlama komisyonunda yer al-
mustir. Erdem, 2013de Tirkiye Cumhuriyeti Hiikiimeti tarafindan Demokratik acihim
ve ¢ézum stireci Rapsaminda olusturulan Akil Insanlar Heyeti tiyesidir.

Prof. Dr. SALOMON LERNER FEBRES

Professor Dr. Salomon Lerner Febres holds a PhD in Philosophy from Université
Catholique de Louvain. He is Executive President of the Center for Democracy
and Human Rights and Professor and Rector Emeritus of Pontifical Catholic Uni-
versity of Peru. He is former President of the Truth and Reconciliation Commis-
sion of Peru. Prof. Lerner has given many talks and speeches about the role and
the nature of university, the problems of scholar research in higher education
and about ethics and public culture. Furthermore, he has participated in nume-
rous conferences in Peru and other countries about violence and pacification.
In addition, he has been a speaker and panellist in multiple workshops and sy-
mposiums about the work and findings of the Truth and Reconciliation Commis-
sion of Peru. He has received several honorary doctorates as well as numerous
recognitions and distinctions of governments and international human rights
institutions.

Prof. Salomon felsefe alarindaki doktora egitimini BelgikadakiUniversité Catholique
de Louvainde tamamlamustir. Perudaki Pontifical Catholic Universitesinin onursal
rektérd sifatini tasiyan Prof. Salomon Lerner Febres, ayru tUniversite btinyesindeki
Demokrasi ve Insan Haklart Merkezi'nin de baskanligini yapmaktadir. Peru Hakikat
ve Uzlasma Komisyonu eski baskanidir. Universitenin rolt ve dogasi, akademik ¢a-
lismalarda karsilasilan zorluklar, etik ve kamu Rultiiri konulu ¢ok sayida konusma
yapmus, siddet ve pasifizm konusunda Peru basta olmak tizere pek ¢ok tilkede yapi-
lan konferanslara konusmact olarak katilmistir.

Prof. MERVYN FROST

Professor Mervyn Frost teaches International Relations, and was former Head of
the Department of War Studies, at King's College London, UK. He was previously
Chair of Politics at the University of Natal, Durban, South Africa and was President
of the South African Political Studies Association. He currently sits on the editorial
boards of International Political Sociology and the Journal of International Political
Theory, among others. He is an expert on human rights in international relations,
humanitarian intervention, justice in world politics, democratising global governan-
ce, the just war tradition in an era of New Wars, and ethics in a globalising world.
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Londradaki King’s College’in Savas Calismalart boliimiintin baskanligint yapmakta-
dir. Daha 6nce Guiney Afrika’min Durban sehrindeki Natal Universiteside Siyaset Bi-
limi bélimutinin baskanligint yapmustir. Gtiney Afrika Siyaset Calismalart Enstitiisi
Baskanligt gérevinde de bulunan Profesér Frost, Insan Haklart ve Uluslararast Ilis-
kiler, Insancil Midahale, Dinya Siyasetinde Adalet, Kiiresel Yénetimin Demokratik-
lestirilmesi, Yeni Savaslar Déneminde Adil Savas Gelenegi ve Kiiresellesen Diinyada
Etik gibi konularda uzman bir isimdir.

DAVID GORMAN (Director, Eurasia)

David has more than 25 years of experience in the field of peacemaking. He
started his career in the Middle East and he went on to work for international
organisations on a wide range of conflicts around the world. David has been
based in the Philippines, Indonesia, Liberia, Bosnia as well as the West Bank and
Gaza and has been working in Eurasia for the last several years. He graduated
from the London School of Economics, was featured in the award winning film
‘Miles and War’ as well as several publications and has published several articles
on mediation.

David'in baris insast alaninda 25 yildan fazla deneyimi bulunmaktadir. David kari-
yerine Orta Doguda baslad: ve daha sonra uluslararast kurumlarda, dinyanin ce-
sitli yerlerinde olan catismalar tizerinde ¢alisti. Kendisi Filipinler, Endonezya, Liber-
ya, Bosna, Bati Seria ve Gazzede bulundu. Son birkag yildir da Avrasya bélgesinde
calismaktadir. David London School of Economicsden mezun oldu, 6dtillt ‘Miles and
War’ filminde ve cesitli yayinlarda yer aldi ve arabuluculukla ilgili cesitli makaleler
yayimladi.

MARTIN GRIFFITHS

Martin Griffiths is a senior international mediator and currently the UN’s Envoy to
Yemen. From 1999 to 2010 he was the founding Director of the Centre for Huma-
nitarian Dialogue in Geneva where he specialised in developing political dialogue
between governments and insurgents in a range of countries across Asia, Africa and
Europe. He is a co-founder of Inter Mediate, a London based NGO devoted to conf-
lict resolution, and has worked for international organisations including UNICEF,
Save the Children, Action Aid, and the European Institite of Peace. Griffiths has also
worked in the British Diplomatic Service and for the UN, including as Director of
the Department of Humanitarian Affairs (Geneva), Deputy to the Emergency Relief
Coordinator (New York), Regional Humanitarian Coordinator for the Great Lakes,
Regional Coordinator in the Balkans and Deputy Head of the Supervisory Mission
in Syria (UNSMIS).
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Ust diizeyde uluslararast bir arabulucu olan Martin Griffiths, uluslararast bir ara-
bulucudur ve yakin zamanda BM Yemen Ozel Temsilcisi olarak atanmustir. Asya,
Afrika ve Avrupa kitalarindaki cesitli tilkelerde hiikiimetler ile isyanct gruplar ara-
sinda siyasal diyalog gelistirilmesi tizerine calisan Cenevredeki Insani Diyalog Mer-
kezi'nin (Centre for Humanitarian Dialogue) kurucu direktért olan Martin Griffit-
hs 1999-2010 yillart arasinda bu gérevi sturdirmustir. Catisma ¢ézimu Uzerine
calisan Londra merkezli Inter Mediate’in kuruculart arasinda bulunan Griffiths,
UNICEF, Save the Children ve Action Aid isimli uluslararast kurumlarda da gérev
yapmustir. Ingiltere Diplomasi Servisindeki hizmetlerinin yani sira Birlesmis Millet-
ler biinyesinde Cenevre Ofisinde Insani Faaliyetler Bolimiinde y6netici, New York
ofisinde Acil Yardim Koordinatéri yardimciligi, Biytk Géller (Great Lakes) bélge-
sinde Insani Yardim Koordinatéri, Balkanlarda BM Bélgesel Koordinatéri ve BM
eski Genel Sekreteri Kofi Annanin BM ve Arap Birligi adina Suriye ¢zel temsilciligi
yaptigi donemde kendisine bas danismanlik yapmustir.

KEZBAN HATEMI

Kezban Hatemi holds an LL.B. from Istanbul University and is registered with the
Istanbul Bar Association. She has worked as a self employed lawyer, as well as
Turkey’s National Commission to UNESCO and a campaigner and advocate during
the Bosnian War. She was involved in drafting the Turkish Civil Code and Law of
Foundations as well as in preparing the legal groundwork for the chapters on Reli-
gious Freedoms and Minorities and Community Foundations within the Framework
Law of Harmonization prepared by Turkey in preparation for EU accession. She has
published articles on women’s, minority groups, children, animals and human rights
and the fight against drugs. She is a member of the former Wise Persons Committee
in Turkey, established by then Prime Minister Erdogan, and sits on the Board of
Trustees of the Technical University and the Darulacaze Foundation.

Istanbul Universitesi HuRuk Fakiiltesinden mezun olduktan sonra Istanbul Barosu-
na kayith olarak avukathik yapmaya baslamistir. Serbest avukathik yapmanin yan
sira UNESCO Ttrkiye Milli Komisyonu'nda hukukc¢u olarak gorev yapmis, Bosna
savast sirasinda stirdurtlen savas karsitt kampanyalarda aktif olarak yer almustir.
Ttrkiye'nin Avrupa Birligine tyelik stireci geregi hazirlanan Uyum Yasalar: Cerceve
Yasastnin Dini Ozgurlikler, Azinliklar ve Vakiflar ile ilgili bélimlerine iliskin hukuki
calismalarda yer almus, Turk Ceza Kanunu ve Vakiflar Kanunu'nun taslaklarinin
hazirlanmasinda gérev almistir. Insan haklari, kadin haklari, azinlik haklart, gocuk
haklari, hayvan haklar: ve uyusturucu ile micadele konularinda ¢ok sayida yazil
eseri vardir. Recep Tayyip Erdoganin basbakanligi déneminde olusturulan ARil In-
sanlar Heyetinde yer almistir. Bunun yanu sira Istanbul Universitesi ile Dartlacaze
Vakfi Mttevelli heyetlerinde gérev yapmaktadir.
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Dr. EDEL HUGHES

Dr. Edel Hughes is a Senior Lecturer in Law at Middlesex University. Prior to joining
Middlesex University, Dr Hughes was a Senior Lecturer in Law at the University of East
London and a Lecturer in Law and the University of Limerick. She was awarded an LL.M.
and a PhD in International Human Rights Law from the National University of Ireland,
Galway, in 2003 and 2009, respectively. Her research interests are in the areas of inter-
national human rights law, public international law, and conflict transformation, with a
regional interest in Turkey and the Middle East. She has published widely on these areas.

Dr. Edel Hughes, Middlesex Universitesi Hukuk Faktltesinde kidemli 6gretim tye-
sidir. Daha énce Dogu Londra Universitesi Hukuk Faktiltesi ve Limerick Universite-
si'nde gérev yapan Hughes, doktorasimi 2003-2009 yillart arasinda Irlanda Ulusal
Universitesinde Uluslararast Insan Haklari Hukuku alarunda tamamlarmstir. Hug-
hes’un bir¢ok yayininin da bulundugu calisma alanlart i¢inde, Orta Dogu'yu ve Tur-
Riye'yi de kapsayan sekilde, uluslararas: insan haklart hukuku, uluslararast kamu
hukuku ve ¢atisma ¢éziimu yer almaktadir.

KADIR iNANIR

Kadir inanir was born in 1949 Fatsa, Ordu. He is an acclaimed actor and director, and has
starred in well over a hundred films. He has won several awards for his work in Turkish
cinema. He graduated from Marmara University Faculty of Communication. In 2013 he
became a member of the Wise Persons Committee for the Mediterranean region.

Unlii oyuncu ve yénetmen Kadir Inarur, 100G askin filmde rol almus ve Tirk sinema-
sina katkilarindan dolay: pek ¢ok édiile layik gorismistir. 1949 senesinde Ordu,
Fatsada dogan Inamur, Marmara Universitesi Iletisim Fakiltesi Radyo-Televizyon
Bélimtinden mezun olmustur. 2013 senesinde bartis stirecini yonetmek amactyla ku-
rulan Akil Insanlar Heyeti'ne Akdeniz Bélgesi temsilcisi olarak girmistir.

Prof. Dr. AHMET INSEL

Professor Ahmet Insel is a former faculty member of Galatasaray University in Is-
tanbul, Turkey and Paris 1 Panthéon Sorbonne University, France. He is Managing
Editor of the Turkish editing house, Iletisim, and member of the editorial board of
monthly review, Birikim. He is a regular columnist at Cumhuriyet newspaper and an
author who published several books and articles in both Turkish and French.

Iletisim Yaywnlar Yayin Kurulu Koordinatérligind ytriten Ahmet Insel, Galatasaray
Universitesi ve Paris 1 Panthéon-Sorbonne Universitesinde 6gretim tiyesi olarak gérev
yaprmustir. Birikim Dergisi yayin kolektifi tiyesi ve Cumhuriyet Gazetesinde kdse yaza-
ridir. Ttirkge ve Fransizca olmak tizere ¢ok sayida kitabt ve makalesi bulunmaktadir.
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ALEKA KESSLER

Aleka Kessler works as Project Officer at the Centre for Humanitarian Dialogue
(HD). Having joined HD in 2017 to work on Syria, Aleka has been coordinating
mediation project in complex conflict settings. Previously, Aleka also worked with
Meédecins Sans Frontiéres and the United Nations Association Mexico. She holds
a degree in International Relations from the University of Geneva and a Master’s
degree in Development Studies from the Graduate Institute of International and
Development Studies in Geneva, where she specialized in humanitarian affairs, ne-
gotiation and conflict resolution.

Aleka Kessler Insani Diyalog Merkezinde (HD) proje sorumlusu olarak calismaktadir.
Suriye tizerinde calismak icin 2017 yilinda HD'ye katilan Kessler, karmasik ¢atisma or-
tamlarinda arabuluculuk projesini ytrtitmektedir. Kessler daha 6nce Stnir Tanimayan
Doktorlar ve Meksika Birlesmis Milletler Dernedinde ¢alismustir. Lisans egitimini Ce-
nevre Universitesi Uluslararasi fligkiler Béliimi'nde tamamlayan Kessler, daha sonra
yliksek lisansinu yine Cenevrede bulunan Uluslararast ve Kalkinma Calismalar: Yik-
sek Lisans Enstittisiinde (IHEID) Kalkinma Calismalart alaminda yapti. Kessler insant
yardim, arabuluculuk ve catisma ¢éztimu alanlarinda uzmanlasmustir.

AVILA KILMURRAY

Avila Kilmurray is a founding member of the Northern Ireland Women’s Coalition.
She was part of the Coalition’s negotiating team for the Good Friday Agreement and
has written extensively on community action, the women’s movement and conflict
transformation. She serves as an adviser on the Ireland Committee of the Joseph
Rowntree Charitable Trust as well as a board member of Conciliation Resources
(UK) and the Institute for British Irish Studies. She was the first Women’s Officer
for the Transport & General Workers Union for Ireland (1990-1994) and from 1994-
2014 she was Director of the Community Foundation for Northern Ireland, mana-
ging EU PEACE funding for the re-integration of political ex-prisoners in Northern
Ireland as well as support for community-based peace building. She is a recipient
of the Raymond Georis Prize for Innovative Philanthropy through the European
Foundation Centre. Kilmurrary is working as a consultant with The Social Change
Initiative to support work with the Migrant Learning Exchange Programme and
learning on peace building.

Avila Kilmurray, Kuzey Irlanda Kadin Koalisyonu'nun kurucusudur ve bu siyasi par-
tinin temsilcilerinden biri olarak Hayirli Cuma Anlasmast miizakerelerine katilmistir.
Toplumsal tepki, kadin hareketi ve catismanin déntisiimt gibi konularda ¢ok sayida
yazili eseri vardir. Birlesik Krallik ve frlandada aralarinda Conciliation Resources
(Uzlasma Kaynaklart), the Global Fund for Community Foundations (Toplumsal Va-
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Riflar i¢in Kirsel Fon) , Conflict Resolution Services Ireland (frlanda Catisma C6zi-
mt Hizmetleri) ve the Institute for British Irish Studies (Britanya ve Irlanda calisma-
lart Enstittsu) isimli kurumlarda yénetim kurulu tyesi olarak gérev yapmaktadir.
1990-94 yillart arasinda Ulasim ve Genel Isciler Sendikasrnda Kadinlardan Sorumlu
Yonetici olarak ¢alismis ve bu gérevi yerine getiren ilk kadin olmustur. 1994-2014
yillart arasinda Kuzey Irlanda Toplum Vakfinin direktérligiini yaprms ve bu gérevi
sirasinda eski siyasi mahkumlarin yeniden entegrasyonu ile barisin toplumsal ze-
minde yeniden insasina dair Avrupa Birligi fonlarinin idaresini ylritmustir. Avrupa
Vakiflar Merkezi tarafindan verilen Yenilikgi Hayirseverler Raymond Georis Odu-
lt'ntin de sahibidir.

Prof. RAM MANIKKALINGAM

Professor Ram Manikkalingam is founder and director of the Dialogue Advisory
Group, an independent organisation that facilitates political dialogue to reduce vi-
olence. He is a member of the Special Presidential Task Force on Reconciliation in
Sri Lanka and teaches politics at the University of Amsterdam. Previously, he was
a Senior Advisor on the Sri Lankan peace process to then President Kumaratunga.
He has served as an advisor with Ambassador rank at the Sri Lanka Mission to the
United Nations in New York and prior to that he was an advisor on International Se-
curity to the Rockefeller Foundation. He is an expert on issues pertaining to conflict,
multiculturalism and democracy, and has authored multiple works on these topics.
He is a founding board member of the Laksham Kadirgamar Institute for Strategic
Studies and International Relations, Colombo, Sri Lanka.

Amsterdam Universitesi Siyaset Bilimi Bolimiinde misafir Profesér olarak gérev
yapmaktadir. Sri Lanka devlet baskanina baris stireci icin danismanlik yapmustir.
Darnusmanlik gérevini hala strdirmektedir. Uzmanlik alanlar: arasinda catisma,
cokkulturlilik, demokrasi gibi konular bulunan Prof. Ram Manikkalingam, Sri Lan-
kadaki Laksham Kadirgamar Stratejik Calismalar ve Uluslararast Iliskiler Enstiti-
si’ntin kurucu tyesi ve yénetim kurulu tyesidir.

BEJAN MATUR

Bejan Matur is a renowned Turkey-based author and poet. She has published ten
works of poetry and prose. In her writing she focuses mainly on Kurdish politics,
the Armenian issue, minority issues, prison literature and women’s rights. She has
won several literary prizes and her work has been translated into over 28 languages.
She was formerly Director of the Diyarbakir Cultural Art Foundation (DKSV). She is
a columnist for the Daily Zaman, and occasionally for the English version, Today’s
Zaman.
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Ttrkiye'nin 6nde gelen sair ve yazarlarindan biridir. Siir ve gazetecilik alaninda ya-
yimlanmus 10 kitabt bulunmaktadir. 2012 yihmin basina kadar yazdigt diizenli Rése
yazilarinda Kurt siyaseti, Ermeni sorunu, gtindelik siyaset, azinlik sorunlari, cezaevi
yazilart ve kadin sorunu gibi konulart islemistir. Yapitlart 28 degisik dile cevrilen
Matur, ¢cok sayida edebiyat 6diilt sahibidir. Diyarbakir Kiiltiir ve Sanat Vakfi Kuru-
cu Baskanhgi gérevinde bulunmustur.

Prof. MONICA MCWILLIAMS

Professor Monica McWilliams teaches in the Transitional Justice Institute at Ulster
University in Northern Ireland. She currently serves on a three-person panel establis-
hed by the Northern Ireland government to make recommendations on the disband-
ment of paramilitary organisations in Northern Ireland. During the Northern Ireland
peace process, Prof. McWilliams co-founded the Northern Ireland Women'’s Coalition
political party and was elected as a delegate to the Multi-Party Peace Negotiations,
which took place in 1996 to 1998. She was also elected to serve as a member of the
Northern Ireland Legislative Assembly from 1998 to 2003. Prof. McWilliams is a sig-
natory of the Belfast/Good Friday Agreement and has chaired the Implementation
Committee on Human Rights on behalf of the British and Irish governments. For her
role in delivering the peace agreement in Northern Ireland, Prof. McWilliams was one
recipient of the John F. Kennedy Leadership and Courage Award.

Prof. Monica McWilliams, Ulster Universitesindeki Gecgis Dénemi Adaleti Ens-
tittist'ne bagh Kadin Calismalart Bolimii'nde égretim tyesidir. 2005- 2011 yillart
arasinda Kuzey Irlanda Insan Haklart Komisyonu Komiseri olarak Kuzey Irlanda
Haklar Beyannamesi icin tavsiyeler hazirlamaktan sorumlu olarak gérev yapmustir.
Kuzey Irlanda Kadin Koalisyonunun kurucularindan olan Prof. McWilliams 1998
yilinda Belfast (Haywrlh Cuma) Baris Anlasmastmin imzalanmastyla sonuglanan Cok
Partili Baris Gortismelerinde yer almustir.

HANNE MELFALD

Hanne Melfald worked with the Norwegian Ministry of Foreign Affairs for eight
years including as the Senior Adviser to the Secretariat of the Foreign Minister of
Norway before she became a Project Manager in HD’s Eurasia office in 2015. She
previously worked for the United Nations for six years including two years with the
United Nations Assistance Mission in Afghanistan as Special Assistant to the Spe-
cial Representative of the Secretary-General. She has also worked for the United
Nations Office for the Coordination of Humanitarian Affairs in Nepal and Geneva,
as well as for the Norwegian Refugee Council and the Norwegian Directorate of
Immigration. Melfald has a degree in International Relations from the University of
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Bergen and the University of California, Santa Barbara, as well as a Master’s degree
in Political Science from the University of Oslo.

Hanne Melfald, basdarismanlik dahil olmak tizere 8 yil boyunca Norvec Disisleri Bakan-
g biinyesinde cesitli gérevlerde bulunmus, 2015 yilindan itibaren Insani Diyalog icin
Merkez isimli kurumun Avrasya biriminde Proje Mtdtirt olarak ¢calismaya baslamustir.
Gegmiste Birlesmis Milletler btinyesinde gdrev almus, bu gérevi sirasinda 2 yil boyunca
Birlesmis Milletlerin Afganistan Yardim Misyonunda BM Genel Sekreteri Ozel Temsilcisi
olarak gérev yapmustir. Ayrica Birlesmis Milletler Cenevre Yerleskesi btinyesinde bulu-
nan Nepal insani Yardim Koordinasyon Ofisinde de gérev almustir. Bir dénem Norveg
Siginmacilar Konseyi ve Norveg Gégmenlik Isleri Mudiirligiinde cahsan Hanna Melfald
Norveg'in Bergen ve ABD'nin Kaliforniya Universitelerinde aldigi Uluslararast fliskiler egi-
timini Olso Universitesinde aldigi Siyaset Bilimi ytiksek lisans egitimiyle tamamlamustir.

ROELF MEYER

Meyer is currently a consultant on international peace processes having advised
parties in Northern Ireland, Sri Lanka, Rwanda, Burundi, Iraq, Kosovo, the Basque
Region, Guyana, Bolivia, Kenya, Madagascar, and South Sudan. Meyer’s experien-
ce in international peace processes stems from his involvement in the settlement
of the South African conflict in which he was the government’s chief negotiator
in constitutional negotiations with the ANC’s chief negotiator and current South
African President, Cyril Ramaphosa. Negotiating the end of apartheid and paving
the way for South Africa’s first democratic elections in 1994, Meyer continued his
post as Minister of Constitutional Affairs in the Cabinet of the new President, Nel-
son Mandela. Meyer retired as a Member of Parliament and as the Gauteng leader
of the National Party in 1996 and co-founded the United Democratic Movement
(UDM,) political party the following year. Retiring from politics in 2000, Meyer has
since held a number of international positions, including membership of the Strate-
gy Committee of the Project on Justice in Times of Transition at Harvard University.

Roelf Meyer, Gliney Afrikadaki baris stirecinde iktidar partisi Ulusal Parti adina basmui-
zakereci olarak gérev yapmustir. O dénem Afrika Ulusal Kongresi (ANC) adina basmi-
zakereci olarak gérev yapan ve su an Gtiney Afrika devlet baskani olan Cyril Ramapho-
sa ile birlikte ytrtttiigu miizakereler sonrasinda Guiney Afrikadaki irk¢t apartheid rejim
sona erdirilmis ve 1994 yilinda tilkedeki ilk ézgtir secimlerin yapilmast saglanmustir. Ya-
pilan se¢im sonrast yeni devlet baskani segilen Nelson Mandela kurdugu ilk htikiimette
Roelf Meyere Anayasal Iliskilerden Sorumlu Bakan olarak gérev vermistir. Roelf Meyer
2011-2014 yullart arasinda Gtiney Afrika Savunma Degerlendirme Komitesine baskanlik
yaprus, ayru zamanda aktif olan bazi baris stireclerine dahil olarak Kuzey Irlanda, Sri
Lanka, Ruanda, Burundi, Irak, Kosova, Bask Bélgesi, Guyana, Bolivya, Kenya, Mada-
gaskar ve Gliney Sudanda catisan taraflara darismanhk yapmustir.
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MARK MULLER QC

Mark Muller, QC, is a senior advocate at Doughty Street Chambers (London)
and the Scottish Faculty of Advocates (Edinburgh) where he specialises in pub-
lic international law and human rights. Muller is also currently on the UN De-
partment of Political Affairs Standby Team of Mediation Experts and is the UN
Special Envoy to Syria in the Syrian peace talks. He has many years’ experience
of advising numerous international bodies, such as Humanitarian Dialogue (Ge-
neva) and Inter-Mediate (London) on conflict resolution, mediation, confiden-
ce-building, ceasefires, power-sharing, humanitarian law, constitution-making
and dialogue processes. Muller also co-founded Beyond Borders and the Delfina
Foundation.

Mark Muller Londra merkezli Doughty Street Chambers Hukuk Birosu'na ve
Edinburg'daki Isko¢ Avukatlar Birligine baglh olarak calisan tecriibeli bir hu-
kRukcudur. Uluslararast kamu hukuku ve insan haklart hukuku alaninda uzman
olan Muller, Afganistan, Libya, Irak ve Suriye gibi cesitli catisma alanlarinda
uzun seneler catisma ¢ézimd, arabuluculuk, catismasizlik ve iktidar paylasimi
konusunda darugmanlik hizmeti vermistir. 2005'den bu yana Insani Diyalog i¢in
Merkez (Centre for Humanitarian Dialogue), Catisma Otesi (Beyond Borders) ve
Inter Mediate (Arabulucu) isimli kurumlara kidemli danismanlik yapmaktadir.
Harvard Hukuk Fakiltesi tyesi olan Muller bir dénem Ingiltere ve Galler Baro-
su Insan Haklart Komisyonu baskanhgi ve Barolar Konseyi Hukukun Ustiinligu
Birimi baskanligi gorevlerini de yuritmisttr. Kiltirel diyalog yoluyla barisi ve
uluslararast anlayist tesvik etme amaciyla Iskogya'da kurulan Siurlar Otesi (Be-
yond Borders) isimli olusumun kurucusu olan Muller halen BM Siyasal iliskiler
Birimi btinyesindeki Arabulucular Destek Ekibinde Kidemli Arabuluculuk Uzmani
olarak gérev yapmaktadir.

AVNi OZGUREL

Mehmet Avni Ozgurel is a Turkish journalist, author and screenwriter. Having wor-
ked in several newspapers such as Daily Sabah and Radikal, Ozgtirel is currently the
editor in chief of the daily Yeni Birlik and a TV programmer at TRT Haber. He is the
screenwriter of the 2007 Turkish film, Zincirbozan, on the 1980 Turkish coup détat,
Sultan Avrupa'da (2009), on Sultan Abdulaziz’s 1867 trip to Europe; and Mahpeyker
(2010): Kosem Sultan, on Késem Sultan. He is also the screenwriter and producer
of 2014 Turkish film, Darbe (Coup), on the February 07, 2012 Turkish intelligence
crisis. In 2013 he was appointed a member of the Wise Persons Committee in Turkey
established by then Prime Minister Erdogan.
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Gazeteci-yazar Avni Ozgurel, uzun yillar Milliyet, Aksam, Sabah ve Radikal gibi
cesitli gazetelerde haber mudurligu ve kRése yazarligi yapti. 2013 yilinda Ttrkiye
Cumhuriyeti Hiiktimeti tarafindan Demokratik acilim ve ¢dzim stireci kapsamin-
da olusturulan Akil insanlar Heyeti tiyesidir. 1980 darbesini konu eden belgesel
film Zincibozan (2007), Sultan Abdilaziz'in 1867de Avrupa’ya yaptigt yolculu-
gu konu eden Sultan Avrupada (2009), Mahpeyker: Késem Sultan (2010) ve 7
Subat Milli Istihbarat Tegkilati (MIT) operasyonunun anlatildigt “Darbe” filmleri
senaristligini ve yapimcihiginu tstlendigi projeler arasindadir. Ozgtrel, su anda
Yeni Birlik gazetesinin sahibi ve genel yayin yénetmenidir. Ayrica TRT Haberde
program yapmaktadir.

Prof. JOHN PACKER

Professor John Packer is Associate Professor of Law and Director of the Human
Rights Research and Education Centre (HRREC) at the University of Ottawa in
Canada. Prof. Packer has worked for inter-governmental organisations for over
20 years, including in Geneva for the UN High Commissioner for Refugees, the
International Labour Organisation, and for the UN High Commissioner for Hu-
man Rights. From 1995 to 2004, Prof. Packer served as Senior Legal Adviser and
then the first Director of the Office of the OSCE High Commissioner on National
Minorities in The Hague. In 2012 - 2014, Prof. Packer was a Constitutions and
Process Design Expert on the United Nation’s Standby Team of Mediation Ex-
perts attached to the Department of Political Affairs, advising in numerous peace
processes and political transitions around the world focusing on conflict preven-
tion and resolution, diversity management, constitutional and legal reform, and
the protection of human rights.

Dr. John Packer Kanada'da Ottawa Universitesi HukRuRk Fakultesinde dogent ve
Insan Haklart Arastirma ve Egitim Merkezi (Human Rights Research and Edu-
cation Centre) muduridur. 20 yil boyunca Packer BM Miilteciler Yiiksek Komi-
serligi, Uluslararast Calisma Orgtitd ve BM Insan Haklart Yiiksek Komiserligi
gibi Cenevrede bulunan hiikimetler arasi érgtitlerde calismistir. 1995°ten 2004
kadar Laheyde Packer Kidemli Hukuk Danismani, ardindan da Ulusal Azinhiklar
Yiiksek Komiserligi birinci miduirt olarak gérev almistir. 2012-2014 yillarinda
Packer BM Arabuluculuk Uzmanlar ERibi siyasi iliskiler biriminde Anayasa ve
Stireclerin Tasarimi Uzmani olarak yer aldi. Diinyadaki bircok baris stireci ve
siyasi gecisler konusunda danismanlik yapan Pecker, catisma énleme ve ¢ozu-
md, cesitlilik yonetimi, anayasa ve hukuk reformlart ve insan haklart korumasina
odaklanmustir.
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JONATHAN POWELL

Jonathan Powell is the founder and CEO of Inter Mediate, an NGO devoted to conflict
resolution around the world. In 2014, Powell was appointed by former Prime Minister
David Cameron to be the UK’s Special Envoy to Libya. He also served as Tony Blair’s
Chief of Staff in opposition from 1995 to 1997 and again as his Chief of Staff in Dow-
ning Street from 1997 to 2007. Prior to his involvement in British politics, Powell was
the British Government’s chief negotiator on Northern Ireland from 1997 to 2007 and
played a key part in leading the peace negotiations and its implementation.

Ortadogu, Latin Amerika ve Asyada yasanan c¢atismalarin ¢ézimu lizerine ¢alisan
ve devletten bagimsiz arabuluculuk kurumu olan Birlesik Krallik merkezli Inter Medi-
ate’in kurucusudur ve Icra Kurulu Baskarudir. 2014 yiinda Birlesik Krallik Basbakani
David Cameron tarafindan Libya konusunda Ozel Temsilci olarak atanmustir. 1995-
2007 yilart arasinda Birlesik Krallik eski Basbakani Tony Blair kabinesinde Basba-
kanlik Personel Daire Baskanligt gérevinde bulunmus, 1997 yilindan itibaren Kuzey
Irlanda sorununun ¢éztimii icin yapilan gériismelere Britanya adina basmiizakereci
olarak katimustir. 1978-79 yillar1 arasinda BBC ve Granada TV igin gazeteci olarak
cahsmus, 1979-1994 yillart arasinda ise Britanya adina diplomathk yapmustir.

Sir KIERAN PRENDERGAST

Sir Kieran Prendergast is a former British diplomat who served as the Under-Sec-
retary General for Political Affairs at the United Nations from 1997 to 2005 and
as High Commissioner to Kenya from 1992 to 1995 and to Zimbabwe from 1989 to
1992. During his time at the UN, Prendergast stressed the human rights violations
and ethnic cleansing that occurred during the War in Darfur and was involved in
the 2004 Cyprus reunification negotiations. Since his retirement from the UN, he
has conducted research at the Belfer Center for Science and International Affairs
(United States) and is a member of the Advisory Council of Independent Diplomat
(United States). Prendergast also holds a number of positions, including Chairman
of the Anglo-Turkish Society, a Trustee of the Beit Trust, and Senior Adviser at the
Centre for Humanitarian Dialogue.

Birlesik Krallik Disisleri Bakanligi biinyesinde aralarinda Kibris, Ttirkiye, Israil, Hol-
landa, Kenya ve ABDde diplomat olarak ¢alismustir. Birlesik Krallik Disisleri ve Mil-
letler Toplulugu Biirosu'nun (Foreign and Commonwealth Office) Gtiney Afrikadaki
Apartheid rejimi ve Namibya konulartyla ilgilenen birimine baskanlik etmistir. Bir
dénem BM Siyasal Iliskiler Biriminde Mitistesar olarak calismis, BM Genel Sekrete-
rinin Baris ve Guvenlik konulu yénetim kurulu toplantilarinin diizenleyiciligini yap-
mis, Afganistan, Burundi, Kibris, Demokratik Kongo Cumhuriyeti, Dogu Timor gibi
bélgelerde baris ¢cabalarina dahil olmustur.
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RAJESH RAI

Rajesh Rai was called to the Bar in 1993 with his areas of expertise including
human rights law, immigration and asylum law, and public law. He has been trea-
surer of IMCB Chambers (London) since 2015 and has also been a Director of an
AIM-listed investment company where he led their renewable energy portfolio.
Rai is a frequent lecturer on a wide variety of legal issues, including immigration
and asylum law and freedom of experience (Bar of Armenia), minority linguistic
rights (European Parliament), and women’s and children’s rights in areas of conf-
lict (cross-border conference to NGOs working in Kurdish regions). He is also
Founder Director of HIC, a community centred NGO based in Cameroon.

1993 yilinda Ingiltere ve Galler Barosu'na kaydolmustur. insan Haklart Hukukuy,
Gocmenlik ve Siginma Hakki hukuku ile Kamu Hukuku temel uzmanhk alanlari-
dir. Kamerundaki HIC isimli sivil toplum orgtiti ile Uganda'daki Human Energy
isimli sirketin kurucusudur. Bir dénem The Joint Council for the Welfare of Im-
migrants — JCWI - (Gé¢menlerin Refaht icin Ortak Konsey) direktorligund yap-
mustir. Basta Ingiltere ve Galler Barosu Insan Haklart Komisyonu adina olmak
tizere uluslararast alanda ézellikle Avrupa, Asya, Afrika, ABD ve Hindistan'da
cok cesitli hukuki konular tizerine seminerler ve dersler vermistir.

Sir DAVID REDDAWAY

Sir David Reddaway is a retired British diplomat currently serving as Chief Exe-
cutive and Clerk of the Goldsmiths’ Company in London. During his previous
career in the Foreign and Commonwealth Office, he served as Ambassador to
Turkey (2009-2014), Ambassador to Ireland (2006-2009), High Commissioner
to Canada (2003-2006), UK Special Representative for Afghanistan (2002), and
Charge d’Affaires in Iran (1990-1993). His other assignments were to Argentina,
India, Spain, and Iran, where he was first posted during the Iranian Revolution.

Halen cesitli ézel sirket ve tiniversitelere danisman, yénetim kurulu tiyesi ve kon-
stiltasyon uzmani olarak hizmet etmektedir. 2016 yihinin Ocak ayindan bu yana
Londra Universitesi biinyesindeki Goldsmith Kolejinde Konsey tyesi ve Gol-
dsmith sirketinde yénetici kRatip olarak gérev yapmaya baslamistir. Bir dénem
Birlesik Krallik adina Tirkiye ve Irlanda Cumhuriyeti Biytikelgisi olarak gérev
yapan Reddaway bu gérevinden 6nce Birlesik Krallik adina Kanadada Ytiksek
Misyon Temsilcisi, Afganistanda Ozel Temsilci, Iranda ise Diplomatik temsilci
olarak gérevyapmstir. Bu gérevlerinin yani sira Ispanya, Arjantin, ve Hindis-
tanda diplomatik gérevler tstlenmistir.
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Prof. NAOMI ROHT-ARRIAZA

Professor Naomi Roht-Arriaza is a Distinguished Professor of Law at the Has-
tings College of Law, University of California (San Francisco) and is renowned
globally for her expertise in transitional justice, international human rights law,
and international humanitarian law. She has extensive knowledge of, and expe-
rience in, post-conflict procedures in Latin America and Africa. Roht-Arriaza has
contributed to the defence of human rights through legal and social counselling,
her position as academic chair, and her published academic works.

Prof. Naomi Roht-Arriaza Amerika Birlesik Devletlerinin San Francisco sehrin-
deki UC Hastings College of the Law isimli Hukuk okulunda égretim tyesi olarak
gérev yapmaktadir. Gegis Dénemi Adaleti, Insan Haklart Ihlalleri, Uluslararasi
Ceza Hukuku ve Kiresel Cevre Sorunlart gibi konular uzmanlik alanina girmek-
tedir.

Dr. MEHMET UFUK URAS

Mehmet Ufuk Uras is a co-founder and member of social liberal Greens and the
Left Party of the Future, founded as a merger of the Greens and the Equality
and Democracy Party. He was previously a former leader of the now-defunct
University Lecturers’ Union (Ogretim Elemanlar: Sendikasi) and was elected the
chairman of Freedom and Solidarity Party in 1996. Ufuk resigned from the le-
adership after the 2002 general election. Ufuk ran a successful campaign as a
“common candidate of the Left”, standing on the independents’ ticket, backed by
Kurdish-based Democratic Society Party and several left-wing, environmentalist
and pro-peace groups in the 2007 general election. He resigned from the Free-
dom and Solidarity Party on 19 June 2009. After the Democratic Society Party
was dissolved in December 2009, he joined forces with the remaining Kurdish
MPs in the Peace and Democracy Party group. On 25 November 2012, he became
a co-founder and member of social liberal Greens and the Left Party of the Fu-
ture, founded as a merger of the Greens and the Equality and Democracy Party.
Ufuk is a member of the Dialogue Group and is the writer of several books on
Turkish politics.

Dr. Mehmet Ufuk Uras Istanbul Universitesi Iktisat Fakiltesinde lisans, ytiksek
lisans ve doktora égrenimini tamamladiktan sonra, milletvekili segilene kadar
Istanbul Universitesi Iktisat Fakiiltesi, Siyaset Bilimi ve Uluslararast Iliskiler
Boélimi'nde yardimet docent doktor olarak gérev yapmustir. 22 Temmuz 2007
genel secimlerinde Istanbul 1. Bélge'den bagimsiz milletvekili aday: olmustur. Se-
cimlerin sonucunda %3,85 orantyla yani 81.486 oy alarak Istanbul 1. Bélge'den
bagimsiz milletvekili olarak 23. dénem meclisine girmistir. Secimler éncesinde li-
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derliginden ayrildigi Ozgtirliik ve Dayanisma Partisi (ODP) Genel baskanligina 11
Subat 2008de yapilan 5. Olagan Kongresi'ni takiben geri dénmusttr. 17 Haziran
2009 tarihinde, partinin dar grupcu bir anlayisa kaydig: distincesi ve sol siyase-
tin daha genis bir yelpazeye ulasmast iddiastyla bir grup arkadastyla Ozgurlik
ve Dayanisma Partisinden istifa etmistir. ODPden ayrilistyla birlikte Esitlik ve
Demokrasi Partisi kurulus stirecine katilmistir. DTP'nin 19 Risiye dusip grupsuz
kalmasindan sonra, Kirt sorununun parlamentoda ¢éziilmesi gerektigini savu-
narak Baris ve Demokrasi Partisi (BDP) grubuna katilmustir. Ufuk Uras, sec¢im
stirecinde, kurulus cagrisint yaptigi Esitlik ve Demokrasi Partisi’ne tiye olmustur.
25 Kasim 2012'de kurulan Yesiller ve Sol Gelecek Partisinin kurucularindandir ve
ayni zamanda PM tyesidir. Uras'in ¢ok sayidaki yayinlart arasinda “ODP Soyle-
sileri’, “Ideolojilerin Sonu mu?” (Marksist Arastirmalart Destek Odlili), “Sezgici-
ligin Sonu mu?’, “Baska Bir Siyaset Mumkin’, “Kurtulus Savasinda Sol’, “Siyaset
Yazilar” ve “Alternatif Siyaset Arayislart” “Sokaktan Parlamentoya” “Séz Meclis-
ten Disart” ve “Meclis Notlart” adli kitaplart da bulunmaktadir.

Prof. Dr. SEVTAP YOKUS

Professor Dr Sevtap Yokus is a Law Faculty Member at Istanbul Altinbas Univer-
sity in the Department of Constitutional Law. She holds a PhD in Public Law from
the Faculty of Law, Istanbul University, awarded in 1995 for her thesis which
assessed the state of emergency regime in Turkey with reference to the Europe-
an Convention on Human Rights. She is a widely published expert in the areas
of Constitutional Law and Human Rights and has multiple years’ experience of
working as a university lecturer at undergraduate, postgraduate and doctoral
level. She also has experience of working as a lawyer in the European Court of
Human Rights.

Prof. Dr. Sevtap Yokus Istanbul Altinbas Universitesi Anayasa Hukuku Anabi-
lim Dali 6gretim tyesidir. istanbul Universitesi Hukuk Fakiiltesi Kamu HuRuku
Doktora Programu biinyesinde basladigi doktorasint “Avrupa insan Haklart Séz-
lesmesi'nin Ttirkiye'de Olaganusti Hal Rejimine Etkisi” bashkl tezle 1995 yilinda
tamamlamistir. Akademik gorevi sirasinda lisans, ytiksek lisans ve doktora asa-
masinda dersler veren Prof. Dr. Yokus 6zellikle Anayasa Hukuku ve Insan hakla-
ri Hukuk alaninda uzmanlasmistir. Ayrica Avrupa Insan Haklari Mahkemesine
basvuruda pratik avukatlik deneyimi de bulunmaktadir.
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