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FOREWORD

The following research contains a series of studies on the role of constitution-mak-
ing, in the conflict resolution process in Turkey, as a deeply polarized society. Con-
stitutions serve a fundamental role in the functioning of states, as they regulate the
executive, legislative and judicial branches of a country and establish the rights of
citizens. Effective constitutions help to protect citizens from the ‘tyranny of the ma-
jority” and protect the rights of minorities. If a constitution lacks these guarantees, it
can open the door to the oppression of groups and eventually it may lead to conflict.
However, whilst constitutions can be part of the problem, they can also be part of
the solution. Many peace processes focus solely on ending the immediate violence;
however, constitutional reform can act as a useful peacebuilding tool by setting out
the long-term political functioning of the state. Thus, if constitutional reform is inte-
grated into the peace process, it can help provide a better, more sustainable peace.
As such, it is crucial to envisage the legal preparations needed for the possible re-
sumption of a resolution process in Turkey and how the constitution-making process
can contribute to conflict resolution.

The first study entitled ‘Incrementalist Constitution-Making in Polarised Societies:
The Turkish Case’ considers the incrementalist approach to constitution-making,
which has been specifically designed for use in polarised societies and applies it to

the current situation in Turkey. The study ‘Peace and Counterbalancing the Ruling

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

ONS0Z

Asagidaki arastirma, Tlrkiye'de catisma ¢6zimi slirecinde anayasa yapiminin roli
lizerine bir dizi galigmayi icermektedir. Anayasalar, bir lilkenin yasama, yiriitme ve
yargl organlarini diizenledigi ve vatandaglarin haklarini tesis ettigi igin devletlerin
isleyisinde temel bir role sahiptir. Etkili anayasalar, azinlik haklarini ve yurttaslar
‘cogunlugun zorbaligindan’ korur. Bir anayasa bu glivencelerden yoksunsa, gesitli
gruplara yonelik baskilara ve sonunda toplumsal ¢atismaya giden yolu acabilir. An-
cak anayasalar sorunun bir parcasi olabilecegi gibi, coziimiin de bir pargasi olabile-
cegini bilmek gerek. Cogu barig siireci yalnizca siddetin sona ermesine odaklanirken,
anayasal reform, devletin uzun vadeli siyasi igleyisini ortaya koyarak yararli bir baris
ingasi araci olarak hareket edebilir. Dolayisiyla, eger anayasa reformu baris siirecine
entegre edilirse, bu daha iyi ve siirdiirilebilir bir barigin saglanmasina yardimci olur.
Bu kapsamda, Tirkiye’'de olasi bir ¢dzlim siirecinin yeniden baslamasi igin gereken
yasal hazirliklarin ve anayasa yapim siirecinin ihtilaflarin ¢éziimiine nasil katki sagla-

yabileceginin tasarlanmasi biiylik 6nem tasimaktadir.

Bu yayinda yer alan galigmalar, 1982 Anayasasi’nin ortaya ¢iktig antidemokratik sii-
reci ve son donemde Tirkiye'de ortaya ¢ikan yeni bir anayasa yazma ¢abalarini tartis-
maktadir. ik makale ‘Incrementalist Constitution-Making in Polarised Societies: The
Turkish Case’ (Kutuplasmis Toplumlarda Asamali Anayasa Yapimi: Tirkiye Ornegi)
calismasi, kutuplagmis toplumlarda kullaniimak lizere tasarlanmis kademeli anayasa

TURKIYE'DE GATISMA GOZUMU VE ANAYASA YAPIMI

.,
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Power in Turkey’ focusses on the balances of power in Turkey, stressing the need to
support mechanisms that promote democratisation and to consider the opportunities
in which the presidential system can be useful for peacebuilding. Other opportunities
regarding the constitution-making process are outlined in the study ‘Constitutional
Priorities in the Kurdish Issue’, which highlights the need for a new constitution by
outlining the priorities of the constitutional process in polarised societies, consider-
ing a new constitution to be a possible pathway to the resolution of the Kurdish Issue.
Other studies focus on the constitution-making process itself. ‘Confidence-Building
Steps in Constitution-Making Processes’ discusses the importance of building confi-
dence among the population before introducing a new constitution. The studies also
discuss the undemocratic process in which the Turkish Constitution of 1982 came to
be and the recent efforts to write a new constitution in Turkey. Each of these studies
make a valuable contribution to the discussion surrounding the possibilities and risks

of constitution-making in peacebuilding processes in Turkey.

The studies are part of DPI’s project titled ‘The Legal Basis for Peace’, which aims to
understand the role that legal foundations and constitution-making processes can
play as part of conflict resolution efforts. This project is part of a larger series of
programmes developed by DPI, titled ‘Forging Pathways to Peace and Democracy in

Turkey’, which are supported by the Norwegian and Irish governments.

The views and opinions expressed in the studies remain those of the authors and do

not necessarily reflect the official position of DPI.

Kerim Yildiz

Chief Executive Officer
Democratic Progress Institute

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

yapimi yaklagimini ele almakta ve bunu Tiirkiye’deki mevcut duruma uygulamaktadir.
‘Peace and Counterbalancing the Ruling Power in Turkey’ (Tiirkiye’de Baris ve iktidar
Guclinin Dengelenmesi) makalesi ise, Tirkiye'deki glic dengelerine odaklanmakta,
demokratiklesmeyi tesvik eden mekanizmalarin desteklenmesi ihtiyacina vurgu yap-
makta ve baskanlik sisteminin baris insasi igin yararl olabilecegini degerlendirmek-
tedir. Anayasa yapim siirecine iligkin diger firsatlar da ‘Constitutional Priorities in the
Kurdish Issue’ (Kiirt Meselesinde Anayasal Oncelikler) adli galismada belirtilmis, yeni
bir anayasanin, Kiirt meselesinin ¢éziimiine giden yol igin miimkiin oldugu disiini-
lerek kutuplagmis toplumlarda anayasal siirecin 6nceliklerinin ana hatlarini gizerek
yeni bir anayasa ihtiyacinin altini gizmistir. Son makale ise anayasa yapim siireci-
nin kendisine odaklanmaktadir. ‘Confidence-Building Steps in Constitution-Making
Processes’ (Anayasa Yapim Siireglerinde Giiven Artirici Adimlar), yeni bir anayasa
sunmadan once halk arasinda gliven inga etmenin 6nemini tartigmaktadir. Bu maka-
lelerin her biri, Turkiye’de baris insasi siire¢clerinde anayasa yapiminin olasiliklari ve
riskleri eksenindeki tartigsmalara degerli katkilar sunmaktadir.

Bu caligma, hukuki temellerin ve anayasa yapim siireglerinin gatigsma ¢dziimiindn bir
pargasi olarak oynayabilecegi roli anlamayi amaglayan, DPI'in ‘The Legal Basis for
Peace’ (Barigin Hukuki Temelleri) baslikli projesinin pargasidir. Bu proje, DPI tara-
findan gelistirilen ve Norveg ve Irlanda hiikiimetleri tarafindan desteklenen ‘Forging
Pathways to Peace and Democracy in Turkey’ (Tuirkiye’de Barig ve Demokrasiye Giden
Yollari islemek) bashkli daha kapsamli bir program zincirinin pargasidir. Makalelerde

ifade edilen fikir ve goriisler yazarlara ait olup ve DPI'in resmi pozisyonunu yansitmaz.

Kerim Yildiz

Icra Kurulu Baskani
Demokratik Gelisim Enstitiisii

TURKIYE'DE GATISMA GOZUMU VE ANAYASA YAPIMI
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Professor Dr. SEVTAP YOKUS

PEACE AND COUNTERBALANCING
THE RULING POWER IN TURKEY

Introduction

The current state of affairs in Turkey began with the authoritarian administrative ap-
proach developed in conjunction with the conditions of emergence and the spirit of the
1982 Constitution. Where the system of balance and control has disappeared, it is impor-
tant to note what stages were passed through before arriving at today’s method of func-
tioning, The new government system, which was adopted with the 2017 Constitutional
amendments, is a case where the constitutional-legal regulations and practices regard-
ing the inability to balance the power became more pronounced, and an undemocratic
choice in this direction was made.

The dilemmas regarding democracy, above and beyond the government system in Turkey,
constitute the main problem. It is because of the democratic dilemmas that the government
system being implemented has produced more problematic results than expected. In Tur-
key, some of the problems regarding democracy are the problems of the independence and
impartiality of the judiciary, the inability to maintain the power-opposition balance, the re-
striction of freedoms, especially of the freedom of expression, the weakness of non-govern-
mental organizations and the underdevelopment of the social opposition, the feebleness of
local governments, and the accumulation of authority in the central government.

Today, democracy is defined as “limited power” in its briefest form. However, with the
adoption of the Presidential System of Government, Turkey has strayed far from this par-
ticular definition of the word. Therefore, as a requirement of democracy, the search for a
government system with opportunities for balance and control is currently being debat-
ed, especially by the opposition parties. The “reinforced parliamentary system” proposed
by the opposition parties in this regard aims to transform the legislation, which has been
left idle due to the current government system, into a balancing and supervisory body
once again. However, opposition circles who expect democracy are reminded that the
content of this model should be designed in a way which includes the other elements of

democracy.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Prof. Dr. SEVTAP YOKUS

TURKIYE'DE IKTIDARIN
DENGELENMESININ BARISA KATKISI

Girig

1982 Anayasasi’nin ortaya ¢ikis kosullari ve ruhu ile gelistirdigi otoriter yonetim anla-
yisl, Turkiye’de bugiin iginde bulunulan durumun baglangici oldu. Devlet organlari ve
kurumlari bakimindan denge ve denetim sisteminin ortadan kalktigi bu glinki igleyis
bicimine hangi asamalardan gegilerek gelindigi dnemlidir. 2017 Anayasa degisiklik-
leri ile gecilen yeni hiikiimet sistemi ise, iktidarin dengelenememesine iliskin Ana-
yasal-yasal dlizenlemelerin, uygulamalarin daha belirgin hale gelmesi ve bu yonde
demokratik olmayan tercih olarak agiklanabilir.

Tirkiye’de hiikimet sisteminin 6tesinde demokrasiye iliskin agmazlar esas sorunu
olusturmaktadir. Demokrasi agmazlari nedeniyledir ki, uygulanmakta olan hikiimet
sistemi beklenenin de lizerinde olumsuz sonuglari ortaya gikarmistir. Tlrkiye'de; yar-
g1 bagimsizlig1 ve tarafsizlig1 sorunlari, iktidar-muhalefet dengesinin saglanamamasi,
basta ifade 6zglirligu olmak Uzere, 6zgirliikler alanindaki darlik, sivil toplum &rgiit-
lerinin zayifhigl ve toplumsal muhalefetin gelismemis olusu, yerel yonetimlerin giic-
lenememesi, merkezi yonetimde yetki birikimi, baslica demokrasi agmazlari olarak
siralanabilir.

Gilinlimiizde demokrasi en kisa sekliyle “sinirli iktidar” olarak tanimlanmaktadir. Tir-
kiye’de Cumhurbagkanhgl Hiiklimet Sistemiyle bu tanimdan ¢ok uzaklasildi. Bu ne-
denle, demokrasinin geregi olarak, denge ve denetim imkanlarinin oldugu bir hiiklimet
sistemi arayisi, 6zellikle muhalefet partileri tarafindan tartisilan konularin basinda
gelmektedir. Muhalefet partilerince bu dogrultuda ortaya atilan “gliclendirilmis parla-
menter rejim”, mevcut hiilkiimet sistemi nedeniyle atil konuma itilen yasamayi tekrar
dengeleyici ve denetleyici bir organa donistiirmeyi hedeflemektedir. Ancak, demok-
rasi beklentisi icinde olan muhalif gevrelerce bu modelin igeriginin de, demokrasinin

diger unsurlariyla bezeli bir sekilde tasarlanmasi geregi hatirlatiimaktadir.

TURKIYE'DE GATISMA GOZUMU VE ANAYASA YAPIMI
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THE NEED FOR DEBATING TURKEY'S GOVERNMENTAL
SYSTEM IN THE FRAMEWORK OF DEMOCRACY

The Governmental System in Turkey and
the Failure to Balance the Executive Power

In its first form, the 1982 Constitution adopted the method of limiting judicial powers
ensuring the protection of rights and freedoms, and the field of freedoms, by shifting
these powers to the executive in an attempt to bring about a strong state.®” Following its
emergence, the Constitution upset the balance between the powers of the state, in fa-
vour of the executive and strengthened the President within the executive branch of the
government. The powers granted to the President in the first version of the Constitution
were unusual in terms of the parliamentary system and made the issue a permanent
subject of contention and debate.? To this end, a state power above and beyond the
political power was created in the office of the President, who was endowed with broad
powers. Since then, it has always been argued that the excessive powers granted to the
President, and not to the Parliament which represents national will, are contrary to the
principles of law and democracy due to the unaccountability of the President.®

The powers granted to the President by the Constitution encompassed the legisla-
tive, executive and judicial spheres before the adoption of the Executive Presidency,
as well.® Considering the fact that no judicial action could be taken against his ac-
tions in accordance with the Constitution, it was clear that the powers granted to
the President by the 1982 Constitution were excessive in terms of the parliamentary
system in which it was implemented. For this reason, the system was called a “weak-
ened parliamentary regime”.

In 2007, with the Law No. 5678,% besides the 1982 Constitutional arrangements that
ensure the President’s strong position, the Constitutional amendment regarding the
election of the President directly by the people was enacted; this brought with it the

(1) Yimaz Aliefendioglu, “Tiirkiye'de Parlamenter Sistem ve Dayanaklar(”, Hiikiimet Sistemleri Sempozyumu, Gankaya Universitesi,
Ankara 1998, Bildiri Metni, 5.20.

(2)  Ersel Aldabak, "57. Hilkiimet Danemindeki Bazi Gelismeler Isiginda 1982 Anayasasnda Cumhurbaskan’, istanbul Universitesi
Hukuk Fakiiltesi Mecmuasi, Cilt:LX, Sayi:1-2, Y1l:2002, s.3.

(3)  Ltfi Duran, Tiirkiye Yonetiminde Karmasa, Cagdas Yayinlari, istanbul 1988, 5.50,51.
(4)  Billent Tangr, iki Anayasa 1961-1982, Beta Yayinlari, istanbul 1986, s.120.

(5)  31.5.2007 tarihli yasa, R.G:16.6.2007, S:26554; yasa 21 Ekim 2007de halkoyuna sunulmus olup, kesin sonuglar 31 Ekim 2007 tarihli,
26686 sayili Resmi Gazetede yayinlanmistir.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

TURKIYE'DE HUKUMET SiSTEMiNi DEMOKRASI
EKSENINDE TARTISMA GEREKSINiMi

Tiirkiye'de Hiikiimet Sistemi ve
Yiritme Erkinin Dengelenememesi

1982 Anayasasi, ilk seklinde de, gli¢ll devlet arayisi ile yetkileri yliriitmeye kaydirip,
hak ve ozgiirliikler alanini ve 6zgirliiklerin korunmasini saglayacak yargisal yetkilerin
sinirlandiriimasi yontemini benimsemisti.” Ortaya ¢ikisiyla, devlet erkleri arasindaki
dengeyi ylriitme lehine bozan Anayasa, ylirlitme organi icinde de Cumhurbaskanini
giclendirdi. Anayasa’nin ilk halinde bile Cumhurbaskanina taninan yetkilerin, parla-
menter sistem bakimindan olagan disi olmasi, bu temeldeki tartismalari da sirekli
kildi.? Bu dogrultuda, genis yetkilerle donatilmig Cumhurbagkani ile, siyasi iktidar
otesinde bir devlet iktidar yaratildi. Milli iradeyi temsil eden parlamento diginda,
Cumhurbaskanina verilen asiri yetkilerin, Cumhurbaskaninin sorumsuzlugu nedeniy-
le, hukuk ve demokrasi ilkelerine aykiri oldugu siirekli tartigildi.®

Cumhurbaskanina Anayasa tarafindan taninan yetkiler, Cumhurbaskanligi Hikiimet
Sistemi olarak adlandirilan sisteme gegcmeden &nce de; yasama, yliritme ve yargl
alanlarini kapsar nitelikteydi.®” Anayasa geregince tek basina yaptigi igslemler aleyhine
yargl yoluna gidilemeyecegi de disilintldiglinde, 1982 Anayasasi ile Cumhurbaskani-
na taninan yetkilerin, uygulandigi parlamenter sistem bakimindan asiri oldugu acikti.
Bu nedenle sistem, “zayiflatiimis parlamenter rejim” olarak adlandiriimaktaydi.

2007 yilinda 5678 sayili yasa® ile, Cumhurbagkaninin, giiglii konumunu saglayan 1982
Anayasas! diizenlemelerinin yaninda, Cumhurbaskaninin dogrudan halk tarafindan
secilmesine iliskin Anayasa degisikliginin de yapilmasi; Turkiye'deki hiikimet siste-
minin bir yari baskanlik rejimine donistigu tartismasini da beraberinde getirmisti.
Dogrudan halk tarafindan segim, Cumhurbaskanin Anayasa’dan aldig mevcut glicu-
ne, halka dayali olmanin yarattigi siyasi glicti de eklemisti.©

(1) Yimaz Aliefendioglu, “Tiirkiyede Parlamenter Sistem ve Dayanaklar’, Hiikiimet Sistemleri Sempozyumu, Cankaya Universitesi,
Ankara 1998, Bildiri Metni, 5.20.

(2)  Ersel Aldabak, “57. Hilkiimet Dénemindeki Bazi Gelismeler Isiginda 1982 Anayasasrnda Cumhurbaskanr’, istanbul Universitesi
Hukuk Fakiiltesi Mecmuasi, Cilt:LX, Sayi:1-2, Y11:2002, s.3.

(3)  Liitfi Duran, Tiirkiye Yonetiminde Karmasa, Gagdas Yayinlari, istanbul 1988, 5.50,51.
(4)  Billent Tanér, ki Anayasa 1961-1982, Beta Yayinlari, istanbul 1986, 5.120.

(5)  31.5.2007 tarihli yasa, R.G:16.6.2007, S:26554; yasa 21 Ekim 2007de halkoyuna sunulmus olup, kesin sonuglar 31 Ekim 2007 tarihli,
26686 sayil Resmi Gazetede yayinlanmistir.

(6)  Biilent Yavuz, Parlamenter Hiikiimet Sisteminde ve 1982 Anayasasi'nda Bagbakan, Asil Yayin Dagitim, Ankara 2008, s.144.

TURKIYE'DE GATISMA GOZUMU VE ANAYASA YAPIMI

.,

17

o
v



Ao
»
*

18

discussion that the government system in Turkey had turned into a semi-presidential
regime. The direct election of the President by the people gave him the additional po-
litical power of having been elected by the people, on top of the power he derived from
the Constitution.®

The extensive powers granted by the 1982 Constitution to the President since its en-
try into force demonstrate themselves exponentially in times of emergency.” The 2017
Constitutional amendments took place in just such a period.

While the extraordinary regime, which largely eliminated the area of freedoms, was
put into practice all over Turkey as of July 21%t, 2016,® constitutional amendments were
made under the name of changing the government system. The constitutional amend-
ments, which were made under extremely unfavourable circumstances, regarding the
field of democratic principles and freedoms due to the extraordinary regime, created
problems in the preparation phase in terms of democratic legitimacy. Whilst prepar-
ing constitutional amendments, there was neither an atmosphere of discussion nor an
open working process. It was not known how nor by whom the constitutional amend-
ment law was drafted. Subsequently, these amendments were submitted to the public
vote. During the referendum, the fairness and transparency of the elections remained
contentious, especially regarding the counting of unsealed votes. The main opposition
party applied to the Supreme Election Board for the cancellation of the unsealed votes.
However, the decision of the Supreme Election Board was that unsealed votes would
also be considered valid. This was considered to be a much-debated decision which
created doubts about the independence of the Supreme Board of Elections.

Thousands of people were dismissed from public service, many associations and busi-
nesses were shut down, and many people’s assets were confiscated with the decree
laws issued during the state of emergency which brought the Presidential Government
System. These practices inevitably created a moral pressure on those who wanted to ex-
press different views during the submission of the constitutional amendments to the ref-
erendum.®

With the 2017 Constitutional amendments, beyond the already existing broad powers of
the President, all measures were taken to ensure that the President controls the execu-

(6)  Biilent Yavuz, Parlamenter Hiikiimet Sisteminde ve 1982 Anayasasr'nda Basbakan, Asil Yayin Dagitim, Ankara 2008, s.144.

(7)  Sevtap Yokus “1982 Anayasasinda Yiiriitme Erkinin Agirligi”, Maltepe Universitesi Hukuk Fakiiltesi Dergisi (Prof. Dr. Ayferi Goze'ye
Armagan), Maltepe Universitesi Yayinlar, 2004/1-2, istanbul, s.239-255.

(8)  Sevtap Yokus, Avrupa insan Haklan Sozlesmesinin Tiirkiye'de Olaganiistii Hal Rejimi Pratii ve Anayasa Sikayetine Etkisi, Seckin
Yayinlari, Ankara 2017, Onsozden.

(9)  E. A Akartiirk-T. S. Kiigiik, Giiglendirilmis Parlamenter Sistem, Adalet Yayinevi, Ankara 2021, s. 26.
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Yirirlige girdiginden itibaren 1982 Anayasasi’'nin, tanidigl genis yetkilerle Cumhur-
baskanina sagladigi gii¢, olaganiistii donemlerde katlamali olarak kendisini goster-
mektedir.”? 2017 Anayasa degisiklikleri tam da bdyle bir ddnemde gergeklesti.

Ozgiirliikler alanini biiyiik oranda ortada kaldiran olaganiistii rejim, 21.7.2016 tarihin-
den itibaren tiim Tirkiye’de uygulamaya konulmusken,® hiikiimet sisteminde degisik-
lik adi altinda Anayasa degisiklikleri yapildi. Olaganisti yonetim nedeniyle demok-
ratik ilkeler ve 6zgurliikler alaninda son derce olumsuz bir ortamda yapilan Anayasa
degisiklikleri, demokratik mesruiyet agisindan daha hazirlik asamasinda sorun yarat-
ti. Anayasa degisiklikleri hazirhginda, tartisma atmosferi miimkiin olmadig gibi, aleni
bir caligma siireci de izlenmedi. Kimler tarafindan ve nasil hazirlandigi bilinmeyen
Anayasa degisikligi kanunu halkoyuna sunuldu. Halkoyu sirasinda, mihirsiiz oyla-
rin sayimi Uzerinden, segimlerin diirlistliigli tartismalari stirdii. Anamuhalefet Partisi,
mihirsliz oylarin iptali talebiyle Yiiksek Segim Kurulu’na bagvuruda bulundu. Ancak,
Yiksek Segim Kurulu’nun karari, mihirsiiz oylarin da gecerli kabul edilecegi yoniinde
oldu. Bu karar, ¢ok tartisilan ve Yiiksek Se¢im Kurulu’nun bagimsizligina yénelik kus-
kular yaratan bir karar olarak degerlendirildi.

Cumhurbagkanligi Hiikimet Sistemi olarak adlandirilan hiiklimet sistemini getiren Ana-
yasa degisikliklerinin yapildigi olaganistl hal déneminde gikarilan kanun hiikmiinde
kararnamelerle, binlerce insan kamu gorevinden gikariimig, birgok dernek ve igletmenin
kapatilmasina karar verilmis, birgok kisinin malvarligina el konulmustu. Bu uygulamalar,
Anayasa degisikliklerinin halkoyuna sunulmasi sirasinda farkl gorusleri ifade etmek
isteyen kisiler tizerinde kaginilmaz olarak manevi bir baski olusturmustu.®

2017 Anayasa degisiklikleri iceriginde, Cumhurbagkaninin zaten mevcut olan genis yetki-
lerinin Otesinde, ylriitmeyi tek basina elinde tutmasina, yasama ve yargiya da niifuz et-
mesine donik tiim 6nlemleri almig oldu./® Anayasa’nin Cumhurbagkaninda somutlagan
ylriitmeye tanidig glicii ve olaganiistlii donemde Cumhurbaskanina taninan olaganisti
gucu surekli hale getirdi. Anayasa’nin ruhuna yansitilan 12 Eylil Darbe Dénemi zemininin
neden oldugu otoritenin agirhgi, 2017°'de, demokratik ortamin olmadigl olaganisti rejim
slirecinde yapilan Anayasa degisiklikleriyle pekistirilmis oldu. Anayasa degisiklikleri yo-
luyla, zaten zayif olan erkler dengesi ve denetim sistemi neredeyse kalmadi.

(7)  Sevtap Yokus “1982 Anayasasinda Yiiriitme Erkinin Agirligi”, Maltepe Universitesi Hukuk Fakiiltesi Dergisi (Prof. Dr. Ayferi Goze'ye
Armagan), Maltepe Universitesi Yayinlar, 2004/1-2, istanbul, 5.239-255.

(8)  Sevtap Yokus, Avrupa insan Haklar Sozlesmesi‘in Tiirkiye'de Olaganiistii Hal Rejimi Pratigi ve Anayasa Sikayetine Etkisi, Seckin
Yayinlari, Ankara 2017, Onsdzden.

(9)  E. A Akartirk-T. S. Kiigik, Giiglendirilmis Parlamenter Sistem, Adalet Yayinevi, Ankara 2021, s. 26.

(10) 6771 sayili “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapiimasina Dair Kanun” Kabul Tarihi: 1.01.2017,
R.G: 11 Subat 2017, Sayi: 29976.
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tive alone, and also that he exerts influence over the legislature and the judiciary.’® The
amendments perpetuated the power conferred by the Constitution on the executive, em-
bodied in the President, and the extraordinary power granted to the President during the
extraordinary period. The fulness of the authority occasioned by the 12 September coup
period, was reflected in the spirit of the Constitution, and was reinforced in 2017 with the
constitutional amendments made during the extraordinary regime in which there was no
democratic environment. After the constitutional amendments, the already weak balance
of power and control system is now almost non-existent.

Following the 2017 Constitutional amendments, the required check and balance mech-
anisms between the legislative, executive, and judicial powers were almost completely
eliminated, and a structure based on the supremacy of the executive was created. The
main distinctive feature of this structure was “de-parliamentation”. This concept express-
es the exclusion and neutralization of the parliament from the political decision-making
processes through loss of its functions. Due to the structure introduced, the 2017 Con-
stitutional amendment was also described as an attempt to “abuse constitutionalism”.™

The new government system introduced through the constitutional amendments was
called the “Presidential system”. It was informally called the “Turkish type presidential
regime”. It soon became clear that the government system that emerged with the consti-
tutional amendments had no similarity to any “presidential regime”. The strict separation
of powers, which is at the basis of the presidential regime in its democratic implementa-
tions, did not materialize in Turkey’s constitutional amendments. The balance and control
mechanisms between the powers were completely disabled. The President’s powers such
as renewing elections, appointing vice-presidents and ministers, appointing senior public
officials, appointing members to the Council of Judges and Prosecutors were determined
to be unlimited, unconditional powers that are not subject to any supervision.??

With the high probability that the legislative majority was under the control of the Pres-
ident, the projected majority (three-fifths of the total number of members) for the As-
sembly to renew the elections effectively rendered the Assembly incapable of this task.
At the same time, the President was given the opportunity to use his authority to renew
the elections as often and whenever he wanted.® Due to the partisan Presidency model,
the President was completely removed from his supra-partisan position and occupied a
decisive position in everyday politics. The preference of the people in the Presidential and

(10) 6771 sayili “Tairkiye Cumhuriyeti Anayasasinda Degisiklik Yapiimasina Dair Kanun” Kabul Tarihi: 1.01.2017,
R.G: 11 Subat 2017, Sayi: 29976.

(M) Akartirk-Kigk, Giglendirilmis Parlamenter Sistem, ....32,33,38.
(12)  Kemal Gozler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, s.21.
(13)  Ece Goztepe, “Cumhurbaskanhgi Sistemine Gegis ve Anayasa Degisikligi’, Giincel Hukuk Dergisi, Mart 2017, s.49.
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2017 Anayasa degisiklikleri ile; yasama, yiriitme ve yargi erkleri arasindaki olmasi
zorunlu fren ve denge mekanizmalari neredeyse tamamen ortadan kaldirilarak, yi-
ritmenin Ustlnliglne dayal bir yapi olusturuldu. Bu yapinin temel belirgin 6zelligi
“parlamentosuzlastirma” oldu. Bu kavram, parlamentonun islevlerini yitirerek, siyasal
karar alma siireglerinden diglanmasini ve etkisizlestiriimesini ifade etmektedir. Getiri-
len yapi nedeniyle 2017 Anayasa degisikligi, “suistimalci anayasacilik” girisimi olarak
da nitelendirildi.®

Anayasa degisiklikleri ile getirilen yeni hiikimet sistemine “Cumhurbaskanligi siste-
mi” adi verildi. Aslinda geri planda, “Tiirk tipi bagkanlik rejimi” seklinde adlandirildi.
Anayasa degisiklikleri ile ortaya ¢ikan hiikimet sisteminin, “baskanlik rejimi” ile bir
benzerliginin olmadigl gorlildi. Demokratik uygulamasinda baskanlik rejiminin teme-
lindeki kati erkler ayrigi, Anayasa degisiklikleri ile gerceklesmedi. Erkler arasi denge
ve denetim mekanizmalari ise tamamen devre disi kaldi. Cumhurbaskaninin, segimleri
yenileme, Cumhurbaskani yardimcilarini ve bakanlari atama, tst diizey kamu yoneti-
cilerini atama, Hakimler ve Savcilar Kuruluna liye atamalar gibi yetkileri, herhangi bir
denetime bagli olmayan sinirsiz, sartsiz yetkiler olarak belirlendi.t?

Yasama ¢ogunlugunun Cumhurbaskaninin kontroll altinda oldugu yiiksek olasilikla
birlikte, Meclis’in segimleri yenilemesi konusunda 6ngoriilen gogunluk (liye tamsayi-
sinin beste li¢ gogunlugu), segimlerin yenilenmesi konusunda Meclis’i fiilen yetkisiz
hale getirdi. Bunun karsisinda Cumhurbaskanina, secimleri yenileme yetkisini istedigi
siklikta ve zamanda kullanabilme olanagi tanindi.t® Partili Cumhurbasgkanligi yoluyla
Cumhurbaskanini, partiler st konumundan tamamen uzaklastirilarak, giinliik siya-
seti belirleyici konuma getirildi. Ayni anda yapilmakta olan Cumhurbagkani ve Meclis
secimlerinde, Meclis segimlerini gélgede birakan ve Cumhurbaskani ekseninde olu-
san yaris nedeniyle, halkin segimlerdeki tercihi de liderler bazinda daraldi."™ Cum-
hurbaskaninin, liderligini yaptigi partinin, Meclis’te cogunluga sahip olmasi kacinil-
maz sonug olarak tasarlandi. Tiirkiye’de secim sistemi ve Siyasi Partiler Kanunu’nun
yarattig| siyasal diizenle birlikte, Partili Cumhurbagkanina bagli Meclis ¢ogunlugu,
Cumhurbaskaninin Meclis’i kontrollinii kaginilmaz hale getirdi.

Cumhurbaskanligi Hiiklimet Sistemi, iktidar yetkilerinin Cumhurbaskaninin sahsin-
da kiimelenmesiyle, iktidarin kisisellesmesine neden olmustur. iktidari kisisellestiren
baslica nedenler: iktidarin ve giiciin, Cumhurbagkaninin sahsinda toplanarak mer-

() Akartiirk-Kiigk, Giiglendirilmis Parlamenter Sistem, ...s.32,33,38.

(12)  Kemal Gozler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, s.21.

(13)  Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, Giincel Hukuk Dergisi, Mart 2017, s.49.

(14)  Demirhan Burak Celik, Burcu Alkig, Atagiin Mert Kejanlioglu, “Tiirk Tipi Bagkanlik Sistemi”, Giincel Hukuk Dergisi, Mart 2017, s.54.
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Assembly elections were also narrowed down on the basis of the leaders, due to the Presi-
dential election overshadowing the Assembly elections. It was designed as an inevitable
result that the party led by the President would have a majority in the Parliament. Along
with the electoral system in Turkey and the political order created by the Law on Political
Parties, the majority of Parliament was affiliated to the President, who was also the leader
the party, making it unavoidable for the President to control the Parliament.

The Presidential Government System has led to the personalization of power, with the
concentration of powers in the person of the President. The main reasons behind the per-
sonalization of power are as follows: the centralization of power in the person of the Pres-
ident, the deterioration of the legislative-executive balance in favour of the executive, and
the President having the power to make decisions without a check and balance system.™

With the 2017 Constitutional amendments, the President’s authority to issue decrees has
turned into a primary authority, almost similar to the legislative authority.’® Unlike in the
past, it is not necessary for an authorization law by the Parliament to allow a presidential
decree. The areas to be regulated by the presidential decree have been kept quite ex-
tensive. Although the establishment and abolition of ministries, their duties and powers,
organizational structure, and the establishment of central and provincial organizations are
issues that should be regulated by law, it is stipulated that these issues will be regulated
by the Presidential decree following the Constitutional Amendment Law. Similar catego-
ries that may be regulated by presidential decree, are governed in a complicated manner
in omnibus articles, and quite extensive areas of regulation have been created for the
President.

The legislature’s way of controlling the executive has been largely eliminated. The mech-
anism of “confidence” and “verbal question”, which is the primary way™ of attracting the
attention of the public to and ensuring the political oversight of the policies followed by the
executive, has been abolished. The “criminal responsibility” of the President, vice-presi-
dents or ministers has been made impossible when the parliamentary majority envisaged
for the legislative use of this path is taken into account. Accordingly, a three-fifths majority
of the total number of members is required in order to open a parliamentary investigation,
and a two-thirds vote of the total number of members is required for the decision of refer-
ral to the Supreme Court.

The parliament’s budgetary power, which is another important control mechanism against
the executive, has also lost its effectiveness. The parliament’s powers on the Budget Law

(14)  Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tirk Tipi Bagkanlik Sistemi”, Giincel Hukuk Dergisi, Mart 2017, s.54.
(15)  Akartirk-Kigiik, Giiglendirilmis Parlamenter Sistem, ...s. 66.

(16)  Goztepe, “Cumhurbaskanhigi Sistemine Gegis ve Anayasa Degisikligi”, ..., s. 49.

(17)  Siiheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi’, Gincel Hukuk Dergisi, Mart 2017, s. 38.
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kezilesmesi, yasama-yiriitme dengesinin yiritme lehine bozulmus olmasi, Cumhur-
baskaninin kontrol ve denge sistemi olmaksizin karar giicline sahip olmasi seklinde
siralanabilir.®®

2017 Anayasa degisiklikleri ile Cumhurbagkaninin kararname g¢ikarma yetkisi, asli bir
yetkiye déniigmiis, neredeyse yasama yetkisine benzer hale gelmistir."® Cumhurbas-
kanhg! kararnamesi icin ge¢miste oldugu gibi, Meclis tarafindan buna olanak sag-
layacak bir yetki kanununa gereksinim bulunmamaktadir. Cumhurbaskanlig karar-
namesiyle diizenlenecek alanlar oldukga genis tutulmustur. Bakanliklarin kurulmasi,
kaldiriimasi, gorevleri ve yetkileri, teskilat yapisi ile merkez ve tasra teskilatlarinin
kurulmasi kanunla diizenlenmesi gereken konular iken, Anayasa Degisikligi Kanunuy-
la bu konularin Cumhurbaskanligl kararnamesiyle diizenlenecegi hilkiim altina alin-
mistir. Cumhurbaskanlig kararnamesiyle diizenlenebilecek benzer kategoriler ise tor-
ba maddelerde karmasik bir tarzda hiikiim altina alinmis, Cumhurbaskanina oldukga
genis diizenleme alanlari yaratiimistir.

Yasamanin yliritmeyi denetim yollar biiylik oranda ortadan kaldinlmistir. Yiritmenin
izledigi politikalarin yasama tarafindan siyasal denetiminin ve kamuoyunun dikkatini
cekmenin en basta gelen yolu olan “gensoru” ve “sézlii soru” mekanizmasi ortadan
kaldirilmistir. Cumhurbagkaninin, Cumhurbaskani yardimcilarinin ya da bakanlarin
“cezai sorumlulugu” ise, bu yolun yasama yoluyla kullaniimasi igin 6ngoriilen Meclis
cogunluklari dikkate alindiginda imkansiza varacak derecede gliclestirilmistir. Buna
gore, Meclis sorusturmasi agilabilmesi icin, Uye tam sayisinin beste li¢ ¢ogunlugu,
Yiice Divan’a sevk karari igin ise, Uye tam sayisinin Ugte ikisinin oyu gereklidir.

Meclis’in, ylriutmeye kargi elindeki bir diger 6nemli denetim araci olan biitge yetkisi
de etkililigini yitirmistir. Meclisin Blitge Kanunu konusundaki yetkilerinde kisitlamaya
gidilmistir. Cumhurbaskani tarafindan sunulacak Bitge Kanunu Teklifi Meclis tara-
findan stiresinde gorlisllup yirirltige konulamamasi halinde bir dnceki yilin bitgesi
yeniden degerleme oranina gore artirilarak uygulanacaktir. Boylece, ylritme organi
hicbir sekilde biitcesiz kalmayacaktir. Bu nedenle Meclis bitgeyi, ylirlitme organina
karsi bir fren ve denetim araci olarak kullanamayacaktir.

Cumhurbaskanina, Cumhurbaskani yardimcilarini, bakanlari ve list diizey biirokratlari
tek basina atama yetkisi taninmaktadir. Ayrica, atama sonrasi igin belirlenen kurallar,
Cumhurbaskani yardimcisi ya da bakan olan kisi Gizerinde Cumhurbagkaninin haki-
miyetini artiran bir sonug yaratmaktadir. Cumhurbaskaninin, bir milletvekilini, bakan

(15)  Akartiirk-Kiigtk, Giiglendirilmis Parlamenter Sistem, ...s. 66.
(16)  Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, ..., s. 49.
(17)  Siiheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi", Gincel Hukuk Dergisi, Mart 2017, s. 38.
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were restricted. If the Budget Law Proposal to be submitted by the President is not dis-
cussed by the Parliament in due time and put into effect, the previous year’s budget will be
increased and implemented according to the re-evaluation rate. Thus, the executive body
will never be left without a budget. Consequently, the Assembly will not be able to use the
budget as a check and control mechanism against the executive body.

The President is authorized to appoint vice-presidents, ministers and senior bureaucrats
on his own. In addition, the rules set for after these appointments create circumstances
that increase the President’s dominance over the person who becomes the vice-president
or minister. If the President appoints a deputy as a minister or vice-president, the appoint-
ed person’s deputyship will expire, and he will not be able to return to his duty as a deputy
when the vice-presidential or ministerial duty ends in any way.®

The constitutional amendments do not resemble any of the known democratic govern-
ment systems. The form of government that emerged with the constitutional amendments
resembles neither the presidential system, where the powers are strictly separated and
where there are distinct differences in both formation and operation, nor the parliamenta-
ry regime, which works through balance and control mechanisms and in which there is ef-
fective control of the legislature over the executive. With constitutional amendments, the
President has the opportunity to de facto determine the legislature, to share the legislative
function and to renew the legislature when he wishes. He determines the executive alone
and can make bureaucratic appointments on his own. Under the name of “governmental
system change”, the 2017 Constitutional amendments mainly included a series of regula-
tions which equipped the President with superpowers. The power of the political leader
over the legislative, executive and judicial organs has increased tremendously. Thus, with
the 2017 amendments, a constitution which further consolidated authority was achieved.

Today, the limitation of political power can be achieved by means beyond the separation
of powers and even the power-opposition balance. Here, democratization in the political
structure has a key role. The issue of limitation and balancing of power should be dis-
cussed alongside the political parties regime and the democratization of the electoral
system, since both of these systems constitute the mechanisms of democracy. Beyond
the legislative-executive-judicial balance, the power-opposition balance has always been
a problematic issue in Turkey. As a requirement of democracy, an obstructive order was
placed in front of the power-opposition balance, in terms of political parties and elections.
Due to the representation problem created by the 10% country-wide threshold electoral
system in Turkey, it is not possible for social differences to be expressed fully in the elec-
tions. This is one of the major obstacles to an inclusive democratic system that limits the

(18)  Korkut Kanadogjlu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanuna iliskin Degjerlendirmeler”, Giincel Hukuk
Dergisi, Mart 2017, . 60.
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ya da Cumhurbaskani yardimcisi olarak atamasi halinde, atanan kisinin milletvekilligi
sona erecek ve herhangi bir sekilde Cumhurbaskanhgi yardimcigi ya da bakanlik go-
revi sona erdiginde, tekrar milletvekilligi gérevine donemeyecektir.®

Anayasa degisiklikleri hiikiimet sistemi bakimindan bilinen anlamda demokratik hii-
kiimet sistemlerinden herhangi birine benzememistir. Anayasa degisiklikleriyle ortaya
cikan hiklmet bigimi, erklerin kati bir sekilde ayrildigl, hem olusum hem de isleyiste
keskin ayriliklarin oldugu baskanlik rejimine de; denge ve denetim mekanizmalariyla
calisan ve ylritme Uzerinde yasamanin etkin denetiminin oldugu parlamenter rejime
de uymamaktadir. Anayasa degisiklikleriyle Cumhurbaskani, fiillen yasamayi belirle-
me, yasama fonksiyonunu paylagma ve istediginde yasamayi yenileme olanaklarina
sahiptir. Ylrlitmeyi tek basina belirlemekte, biirokratik atamalari tek basina yapabil-
mektedir. Hiklimet sistemi degisikligi adi altinda 2017 Anayasa degisiklikleri, esas
olarak Cumhurbasgkanini siiper yetkilerle donatan bir dizi diizenlemeyi icermistir.
Yasama, yliriitme ve yargl organlar lizerinde siyasal liderin edindigi yetkilerle giicii
son derece artmistir. Boylece 2017 degisiklikleriyle, otoriteyi daha da gliglendiren bir
Anayasa’ya ulasiimigtir.

Siyasi iktidarin sinirlandiriimasi, glinlimiizde erkler ayriliginin hatta iktidar-muhale-
fet dengesinin 6tesindeki araglarla saglanabilmektedir. Bu noktada, siyasal yapidaki
demokratiklesme anahtar role sahiptir. iktidarin sinirlandiriimasi ve dengelenmesi
konusunun, demokrasinin mekanizmalarini olusturan, siyasal partiler rejimi ve se¢im
sisteminin demokratiklestirilmesiyle birlikte tartismak gerekmektedir. Yasama-yirtit-
me -yargl dengesinin 6tesinde, iktidar-muhalefet dengesi; Tirkiye'de her zaman so-
runlu konular arasinda yerini almigtir. Demokrasinin geregi olarak, iktidar muhalefet
dengesi Onlinde, siyasi partiler ve segimler bakimindan engelleyici bir diizen yaratil-
mistir. Tlrkiye’de %10 Ulke barajli se¢im sisteminin yarattigi temsil sorunu nedeniyle,
toplumsal farkhliklarin kendilerini ifade etmeleri tam olarak saglanamamaktadir. Bu
durum, ¢cogunlugu sinirlayan kapsayici demokratik bir sistem 6niinde énemli engel-
lerden biridir. Se¢im dncesinde milletvekili adaylarinin belirlenmesi sirasinda parti igi
demokrasinin olmayisi ¢ogunlugu temsil eden partinin otesinde, parti liderini gli¢li
kilmaktadir. Milletvekillerini etkisiz hale getiren lider merkezli siyaset nedeniyle, siya-
setin ¢6zlim giicl olmasi mimkin degildir.

Adil temsil olanaklarinin tam olarak saglanamamis olmasi ile parti i¢i demokrasi so-
runlarinin yaninda, siyasetin ¢ézlim tGretememesinin baslica nedenlerinden bir digeri
de, siyasi parti yasaklari ve partilerin siyasetten alikonulmalarinin miimkiin olmasidir.
Anayasa’daki yasaklama rejimi ile Siyasi Partiler Kanunu’nun igerdigi anti-demokratik

(18)  Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikliji Hakkinda Kanun'a iliskin Degerlendirmeler”, Giincel Hukuk
Dergisi, Mart 2017, s. 60.
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majority. The lack of democracy within the party during the selection of the parliamentary
candidates before the election makes the party leader stronger than the party that repre-
sents the majority. Because of the leader-centred politics that neutralizes the deputies, it
is not possible for politics to be a force for solution.

In addition to the lack of fair representation opportunities and the problems of democracy
within the party, another reason why politics cannot produce a solution is the ban on
political parties and the possibility of parties being detained from politics. The prohibition
regime in the Constitution and the anti-democratic provisions contained in the Political
Parties Law threaten political parties to be shut down. When the advocacy of the clo-
sure of parties for political reasons is also taken into consideration, the ground for the
power-opposition balance, which would have restrained the government to some extent,
disappears.

Considering the political-social conditions, it is obvious that Turkey’s main problem is not
the much-debated issue of which government system should be adopted, but that it is the
development of democracy. Unless it is implemented with methods that open democratic
channels, no government system can overcome the problems of democracy, and the ac-
cumulation of authority in the ruling power is inevitable, regardless of which government
system is implemented.®

A Lack of Political Participation Methods and
Social Opposition to Balance the Ruling Power

In an environment where the structures and functioning of the electoral system and po-
litical parties are not democratic, it is very difficult to raise democratic demands through
pressure groups and to create social opposition. The democratic political structure and
functioning play a decisive role in the development and establishment of the tradition
of civil opposition, which serves to balance the power. Democratization in the political
structure provides a basis in itself for the development of political participation and social
opposition. At the same time, the development of social opposition can also be a guide in
the democratization of the political process.

In the development of democracy, continuous political participation is a requirement. Poli-
cies need to be produced with the participation of individuals. The aim is for individuals to
have an influence on the decisions of the political authority. In the context of political par-
ticipation, the fact that the citizens only play a determining role in the political power dur-

(19)  Sevtap Yokus, “Hiikimet Sistemini Demokrasi Ekseninde Tartismak’, Yeni Turkiye, 51(2013), s. 245.
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hikiimler, siyasi partilere doniik kapatilma tehdidine neden olmaktadir. Bu duruma,
siyasi saiklerle partilerin kapatilmasinin savunulmasi eklendiginde, iktidari 6nemli 6l-
clide frenleyecek iktidar-muhalefet dengesi zemini tamamen ortadan kalkmaktadir.

Siyasal-toplumsal kosullar dikkate alindiginda, Tiirkiye’nin temel sorununun; ¢okga
tartigilan, hangi hiiklimet sisteminin benimsenmesi geregi noktasinda degil, demok-
rasinin gelistirilmesi konusunda oldugu agiktir. Demokratik kanallari agacak yontem-
lerle uygulanmadikga hi¢ bir hilkiimet sistemi, demokrasi sorunlarini asmaya olanak
saglamayacak, uygulanacak olan tiim hiikiimet sistemlerinde iktidarda yetki yigiimasi
kaginilmaz olacaktir.®

iktidari Dengeleyecek Siyasal Katilim Yollarinin
ve Toplumsal Muhalefetin Eksikligi

Secim sisteminin ve siyasal partilerin yapilarinin ve isleyislerinin demokratik olma-
dig1 ortamda, baski gruplari lizerinden demokratik taleplerin yiikselmesi ve toplum-
sal muhalefet dengesinin yaratilabilmesi oldukca gligtlir. Demokratik siyasal yapi ve
isleyis, iktidarin dengelenmesi yoniinde sivil muhalefet geleneginin gelistirilmesi ve
yerlestirilmesinde belirleyici rol oynar. Siyasal yapidaki demokratiklesme, siyasal ka-
tihm ve toplumsal muhalefetin gelistirilmesi bakimindan basli bagina bir zemin saglar.
Bununla birlikte, toplumsal muhalefetin gelisimi de, siyasal isleyisin demokratiklesti-
rilmesinde yonlendirici olabilir.

Demokrasinin gelisiminde siyasal katilimin siirekli olmasi aranir. Politikalarin bireyle-
rin katihmi ile Uretilmesi gerekir. Siyasal otoritenin kararlari izerinde bireylerin etkin
olmasi amaglanir. Siyasal katilim adina vatandaslarin, se¢cim doneminde ve belirli bir
Olglide siyasal iktidari belirleyici rol listlenmesi, se¢cim donemini izleyen dénemde ise
katilimin tamamen ortadan kalkmasi, iktidarin uygulamalarinin tartigmaya agilmama-
sI ve taleplerin karar siirecine yansitilamamasi, demokratik toplumu &nleyici sorun-
lardir.?® Bu baglamda, Tiirkiye'de demokrasinin, en dar anlaminda, segimler yoluyla
iktidarin belirlenmesi élgilerinde kaldig1 sdylenebilir.

Toplumsal muhalefetin gelistirilmesi, bu yolla toplumun cesitli taleplerinin duyurul-
masi ve siyasi iktidari etkilemesi igin, Anayasal 6zgirliklerin gergek anlamiyla saglan-
masi gerekir. Meclis digindaki muhalefet, mevcudiyetini dogrudan anayasal bir diizen-
lemeye borg¢lu olmasa da, hukuksal diizenlemelerden ve siyasal sistemden dogrudan
etkilenir. Toplumsal muhalefet ancak; ¢ogulcu, 6zgirliikgli demokrasilerde serbest bir

(19)  Sevtap Yokus, “Hiikiimet Sistemini Demokrasi Ekseninde Tartismak”, Yeni Tiirkiye, 51(2013), s. 245.

(20) A, Elif Emre Kaya, “Siyasal Katiima ve Giiniimiiz Demokrasileri Acisindan Gnemi, Maltepe Universitesi iletisim Fakiiltesi Dergisi,
Maltepe Universitesi Yayinlar, S: 1-2, istanbul 2002, 5.56.
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ing the election period to a certain extent, which completely disappears in the aftermath
of the elections, the fact that the practices of the ruling power are not open to discussion
and that the demands of the people are not reflected in the decision process are the
problems that prevent the development of a democratic society.? Within this framework,
it can be said that democracy in Turkey, in its narrowest sense, is limited to the determina-
tion of power through elections.

Constitutional freedoms must be truly ensured in order to develop social opposition, to
express the various demands of society and to influence the political power in this way.
Although the opposition outside the parliament does not owe its existence directly to a
constitutional regulation, it is directly affected by the legal regulations and the political
system. Social opposition emerges and develops freely only in pluralist, libertarian democ-
racies. In this context, the existence of a democratic environment with all fundamental
rights and freedoms, especially freedoms of expression, association, press and commu-
nication, is necessary for all forms of non-parliamentary opposition.?” On this basis, the
freedoms of expression and association are valuable in their own right within the scope
of rights and freedoms, but they also constitute the necessary conditions for the healthy
functioning of democratic processes.®

The strength of existing pressure groups in Turkey varies depending on the number of
members, their financial means and their capacity to make their voices heard. For exam-
ple, the capacity of associations such as the Bar Association is at a level that is sufficient
to influence the law-making process. From time to time, such pressure groups make ef-
forts to ensure that the laws to be enacted are in their own interests or to prevent the en-
actment of regulations that are not so. However, these initiatives remain very limited and
weak. In Turkey, there are no mechanisms in the established sense which can direct the

democratic process through pressure groups, such as “consultative referendum?”, “peo-
ple’s law proposal”, “people’s initiative”, with the capacity to develop social opposition.®

Considering the influence of pressure groups in the development of democracy, the func-
tion of non-governmental organizations, democratic mass organizations, especially un-
ions, is of decisive importance in terms of a democratic society and pluralist democracy.
The norms created after the 1980 Military Coup in Turkey mainly aimed to eliminate this
function. Due to the prohibitions brought by the constitutional-legal norms, the means

(20) A. Elif Emre Kaya, “Siyasal Katilma ve Giinimiiz Demokrasileri Aisindan (nemi’, Maltepe Universitesi iletisim Fakiiltesi Dergisi,
Maltepe Universitesi Yaymlari, S:1-2, istanbul 2002, 5.56.

(21)  Niikhet Turgut, Siyasal Muhalefet, Birey ve Toplum Yayinlari, Ankara 1984, s. 189, 190.
(22) Ergun Ozbudun. Anayasalcilik ve Demokrasi, Bilgi Universitesi Yayinlari, istanbul 2015, s. 50.

(23) Akin Gakin, “Yasa Yapma Siireci ve Sosyal Kontrol (seffaflik ve katilim)', Yasama Dergisi, S: 9,
Mayis-Haziran-Temmuz-Agustos 2008, s. 68.
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sekilde ortaya cikar ve gelisir. Bu baglamda, basta ifade, 6rglitlenme, basin ve haber-
lesme 6zgirlikleri olmak lizere tlim temel hak ve ozgirliklerle birlikte demokratik
bir ortamin varligi, parlamento digi muhalefetin her tiirii igin gereklidir.?" Bu temelde,
ifade ve orgutlenme ozgirlikleri, hak ve 6zgiirlikler kapsaminda kendi baglarina de-
ger olmakla birlikte, demokratik siireglerin saglikli igleyebilmesi bakimindan zorunlu
sartlar olusturmaktadirlar.??

Tirkiye’de mevcut baski gruplarinin giligleri, Uye sayilarina, maddi olanaklarina ve
seslerini duyurma kapasitelerine bagli olarak degisiklik gosteriyor. Ornegin, Barolar
Birligi gibi birliklerin kapasitesi, yasa yapma siirecini etkileyebilecek diizeydedir. Bu
tiir baski gruplari, ¢cikarilacak yasalarin kendi menfaatlerine uygun olmasi ya da uyma-
yan diizenlemelerin yasalagmasinin 6nlenmesi yoniinde zaman zaman gaba igine gir-
mektedirler. Ancak bu girisimler oldukga sinirli ve zayif kalmaktadir. Tirkiye'de, baski
gruplarn Uzerinden, “istisari referandum” “halkin yasa teklifi”, “halk girisimi” gibi, top-
lumsal muhalefeti gelistirecek kapasitede, demokratik isleyise yon verebilecek klasik
mekanizmalar bulunmamaktadir.®®

Baski gruplarinin demokrasinin gelisimindeki etkisi esas alindiginda, sivil toplum
orglitleri, demokratik kitle orgltleri, 6zellikle sendikalarin orglitlenmelerinin islevi,
“demokratik toplum” bakisi ve ¢ogulcu demokrasi bakimindan belirleyici &nemdedir.
Tirkiye'de 1980 Askeri Darbe sonrasi olusturulan normlar, esas olarak bu iglevi orta-
dan kaldirmayi hedeflemisti. Anayasal-yasal normlarin getirdigi yasaklamalar nede-
niyle siyasal katilim yollarinin ve orglitlenme 6zgiirligliniin 6ni kapatiimis oldu. 1982
Anayasasi ile siyasal katilimi saglayacak olan hak ve 6zgirliklerin tamamina yonelik
yogun bir sinirlama rejimi yaratildi. Ozellikle ilk haliyle Anayasal sinirlama ve yasakla-
malar, siyasal katilimi olanaksiz kilacak boyutlardaydi.

Darbe doneminde, daha 1982 Anayasasi ylrirlige girmeden 6nce olusturulan ve her
trlt 6rgutlenme 6zglirliglini dogrudan ilgilendiren yasal diizenlemeler (siyasal par-
tilere, toplanti ve gosteri yiriiylistine iligkin yasal hiiklimler gibi), 1982 Anayasasi ile
anayasal diizeye kavusma olanagini buldu. Bdylece, yasalara uygun Anayasa ortaya
ciktr.@®

(21)  Nikhet Turgut, Siyasal Muhalefet, Birey ve Toplum Yayinlari, Ankara 1384, s. 189, 190.
(22) Ergun Ozbudun. Anayasalcilik ve Demokrasi, Bilgi Universitesi Yayinlari, istanbul 2015, s. 50.

(23) Akin Gakin, “Yasa Yapma Siireci ve Sosyal Kontrol (seffaflik ve katilim)’, Yasama Dergisi, S: 9,
Mayis-Haziran-Temmuz-Agustos 2008, s. 68.

(24) Zafer Uskiil, “Yasalara Uygun Anayasa”, Miilkiyeliler Birligi Dergisi, S:89, Ekim 1987, 5.3-5.
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of political participation and freedom of association were blocked. With the 1982 Con-
stitution, an intense regime of restriction was created for all rights and freedoms which
would have ensured political participation. Especially in its initial state, the constitutional
restrictions and prohibitions were in such dimensions as to make political participation
impossible.

During the coup period, the legal regulations that were created even before the 1982 Con-
stitution came into force, and which were directly related to all kinds of freedom of asso-
ciation (such as legal provisions regarding political parties, meetings and demonstration
marches) finally found the opportunity to acquire constitutional status with the 1982 Con-
stitution. Thus, the Constitution in accordance with the law came into being.®¥

Since 1980, the mentality that prohibition is the rule and freedoms are the exception has
prevailed in the government. This mentality, which is based on the assumption that groups
or individuals do not have freedoms in matters that fall within the field of activity of the
state, corresponds to a totalitarian understanding in essence. The Constitution not only
narrowed the area of collective freedoms to a great extent, but also recognized administra-
tive powers regarding the formation and activities of groups exercising collective freedoms
at a level which allows for arbitrary exercise of power.?® The powers of the government
over rights and freedoms, especially in the first version of the 1982 Constitution, were no
longer an exception and became a general rule. The exercise of collective rights, such as
the right to assembly, association and strike, was largely left to the discretion of the com-
petent authorities. The provisions of the Constitution included phrases that allowed the
governing bodies to suspend or terminate the exercise of these rights and freedoms. As
an extension of the 1982 Constitution’s strengthening of the executive power, freedom of
association was extremely limited.?® At the same time, under the conditions of the coup,
the current 1982 Constitution, which was prepared with the assumption that Turkey would
constantly live under extraordinary circumstances,?” gave the administration the oppor-
tunity to completely suspend the rights and freedoms that allow political participation in
the emergency regime.

The prohibitions contained in the general prohibition provision of the Constitution (Article
14) applied in the ordinary period are definitive. In other words, in terms of the prohibitions
determined in this provision, the legislator does not have a margin of appreciation, simi-

(24) Zafer Uskill, “Yasalara Uyqun Anayasa®, Miilkiyeliler Birligi Dergisi, $:89, Ekim 1987, 5.3-5.
(25) Biilent Tandr, Tiirkiye'nin insan Haklari Sorunu, BDS Yayinlan, istanbul 1990, .149.
(26) Biilent Tangr, iki Anayasa 1961-1982, Beta Yayinlari, istanbul 1986, s. 137.

(27) Ibrahim 0. Kaboglu, * Tiirkiye'de Anayasal Reformlar Uzerine”, Anayasa Reformlari ve Avrupa Anayasasi, Tiirkiye Barolar Birligi
insan Haklari Arastirma ve Uygulama Merkezi Yayini, Ankara 2002, s. 57.
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1980’den itibaren ydnetime, yasaklanmanin kural, 6zgirliklerin istisnai oldugu zihniyeti
hakim olmustur. Devletin de faaliyet alanina giren konularda, gruplarin ya da bireylerin
ozgurliklerinin olmadigl varsayimina dayanan bu zihniyet, 6zlinde totaliter bir anlayisa
kargilk gelmektedir. Anayasa, toplu ozgiirliikler alanini son derece daraltmakla kalma-
mis, toplu ozgirlikleri kullanan gruplarin olusumuna ve faaliyetlerine yonelik olarak yo-
netim yetkilerini, keyfilige olanak saglayacak diizeyde tanimistir.?® Yonetimin, 6zellikle
1982 Anayasasi’'nin ilk halindeki hak ve 6zgurliikler Uzerindeki yetkileri, istisnai olmaktan
cikmis, genel bir kural haline gelmisti. Toplanti, dernek, grev haklar gibi kolektif haklarin
kullanimi, bliylik oranda yetkili makamlarin takdirine birakilmisti. Anayasa hikimlerin-
de, yonetim organlarinin, bu hak ve 6zgiirliiklerin kullaniimasini durdurmasina ya da son
vermesine olanak taniyan ibarelere yer verilmisti. 1982 Anayasasi’nin ylirlitme erkini glic-
lendirmesinin uzantisi olarak, 6rglitlenme 6zgtrliikleri son derece daralmist.?® Bununla
birlikte, darbe kosullarinda, Tiirkiye’nin sirekli olaganiistli kosullarda yasayacagi varsa-
yimiyla hazirlanan® yiirirliikteki 1982 Anayasasi, siyasal katilima olanak saglayan hak
ve Ozgiirliikleri, olaganisti rejimde tamamen askiya alma imkanini yonetime tanimigtir.

Olagan dénemde uygulanan Anayasa’nin genel yasaklama hikminin (14. madde)
icerdigi yasaklar kesin niteliktedir. Yani bu hiikiimde belirlenen yasaklar bakimindan,
sinirlama hiikiimlerinde olduguna benzer bigimde, yasa koyucunun bir takdir alani
mevcut degildir. Yasa koyucunun, Anayasa’'daki yasaklamalar dogrultusunda diizen-
lemeler yapmak ve yaptirimlarini koymak zorunlulugu vardir.?® “Temel hak ve hiirri-
yetlerin kétliye kullanilamamasi” basligl altinda diizenlenen bu yasaklayici hiikiim de,
diger sinirlama hikiimleri gibi, Devletin bireye karsi korunmasi anlayiginin, yani 1982
Anayasasi’'ni ortaya ¢ikaran temel egilimin sonuglarindan biridir.

Sinirlama ve yasaklamalarin énemli bir boyutunu olusturan ve temel amaci kitleleri
politikadan uzaklastirmak olan siyasal katilima iligskin hak ve ozgiirliklere getirilen
sinirlamalar ve yasaklamalar, 1982 Anayasasinin, ayni zamanda hak ve dzgirliklere
iliskin 6zlinli olusturmaktadir. 1982 Anayasasi’nin hazirlik slirecinde, siyasal faaliyet-
lere kargi duyulan asiri tepki, bu faaliyetleri saglayacak hak ve 6zgirlikleri engelleme
yoniinde 6zel 6nlemlerin gelistiriimesine neden olmustur. Hak ve 6zgirliklerin sinir-
landiriimasi, yasaklanmasi, hatta askiya alinmasi yoniindeki genel hikiimleri, birey-
sel-kolektif olmak lzere tim hak ve 6zgirliiklere yonelmistir.

(25) Biilent Tanér, Tiirkiye'nin insan Haklari Sorunu, BDS Yayinlari, istanbul 1990, s.149.
(26) Billent Tanér, iki Anayasa 1961-1982, Beta Yayinlari, istanbul 1986, s. 137.

(27) ibrahim 0. Kaboglu, " Tiirkiye'de Anayasal Reformlar Uzerine”, Anayasa Reformlari ve Avrupa Anayasasi, Tiirkiye Barolar Birligi
insan Haklari Arastirma ve Uygulama Merkezi Yayini, Ankara 2002, s. 57.

(28) Necmi Yiizbasioglu, Tiirk Anayasa Yargisinda Anayasallik Bloku, istanbul Universitesi Hukuk Fakiiltesi Yayini,
stanbul 1993, s. 215,216.
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lar to the restriction provisions. The legislator is obliged to make regulations and impose
sanctions in line with the prohibitions in the Constitution.?® This prohibitive provision,
which is regulated under the title of “not being able to abuse fundamental rights and free-
doms”, is one of the results of the understanding of the protection of the State against the
individual, that is, the fundamental tendency which brought forth the 1982 Constitution.

Limitations and prohibitions on rights and freedoms related to political participation,
which constitute an important dimension of the overall restrictions and prohibitions and
whose main purpose is to distance the masses from politics, also constitute the essence
of the 1982 Constitution regarding rights and freedoms. During the preparation process
of the 1982 Constitution, the extreme reaction against political activities led to the devel-
opment of special measures to prevent the rights and freedoms that would ensure these
activities. The general provisions of limitation, prohibition and even suspension of rights
and freedoms target all rights and freedoms, both individual and collective.

The political activity and cooperation bans imposed on associations, trade unions, coop-
eratives, foundations, and public institutions until the 1995 constitutional amendments
are an instance of this approach. These prohibitions are aimed at preventing the political
activities and political participation of pressure groups. In fact, such prohibitions have
been in question, even directly for political parties. Another example of this was the pro-
vision that was repealed within the scope of the 1995 constitutional amendments, which
prohibited political parties from organizing abroad, establishing women’s branches, youth
branches or similar organizations.?®

The 1982 Constitution, specifically in its first form, validated the “interruption” it envis-
aged for extraordinary regimes also in terms of collective freedoms in ordinary periods.®®
Although they are specific to extraordinary periods, the provisions stipulated by the Con-
stitution for ordinary periods are especially those related to freedom of association. For
example, according to the 6% paragraph of Article 33 of the Constitution, which regulated
the freedom of association in its original form before the 2001 constitutional amendments:
“associations can be dissolved by the decision of a judge in cases stipulated by law. In
cases where delay is inconvenient for the protection of the indivisible integrity of the state
with its territory and nation, national security, national sovereignty, public order, the rights
and freedoms of others, and the prevention of crimes, it may be suspended from activity
by the order of the authority authorized by law until the decision of the judge.” In its orig-

(28) Necmi Yiizbasioglu, Tiirk Anayasa Yargisinda Anayasallik Bloku, istanbul Universitesi Hukuk Fakilltesi Yayin,
istanbul 1993, s. 215,216.

(29) Tanér, iki Anayasa,... s. 162.
(30) ibrahim 0. Kaboglu, Kolektif Ozgiirliikler, Dicle Universitesi Hukuk Fakilltesi Yayinlari, Diyarbakir 1989, s. 248, 249.
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1995 Anayasa degisikliklerine kadar, dernek, sendika, kooperatif, vakif, kamu kurumu
niteligindeki meslek kuruluslari igin getirilen siyasal faaliyet ve igbirligi yasaklari bu
yaklagimin 6rnegini olusturmustur. Bu yasaklar, baski gruplarinin siyasal faaliyetleri-
ni, siyasal katilimini dnlemek amaglidir. Aslinda bu yonli yasaklar, dogrudan siyasal
partiler igin bile s6z konusu olmustur. Yine 1995 Anayasa degisiklikleri kapsaminda
yurlrlukten kaldirilan, siyasi partilerin yurtdisinda orgitlenmelerini, kadin kolu, geng-
lik kolu ve benzeri kuruluslari kurmalarini yasaklayan hikiim bunun 6rnegini olustu-
ruyordu.®

1982 Anayasasi, 6zellikle ilk haliyle, kolektif dzglirlikler bakimindan olagan donem-
lerde de, olaganiisti rejimler igin 6ngordigu “durdurma”yi gegerli kilmistir.®® Olaga-
nistl donemlere 6zgl oldugu halde Anayasasi’nin olagan dénemler igin 6ngordugu
hiikiimler ézellikle drgiitlenme dzgiirliigiine iliskin olanlardir. Ornegin, 2001 Anayasa
degisikliklerinden 6nceki ilk haliyle dernek kurma &zgirligliniin diizenlendigi Ana-
yasa’nin 33. maddesinin 6. fikrasina gore: “Dernekler, kanunun 6ngordiigi hallerde
hakim karariyla kapatilabilir. Devletin llkesi ve milletiyle béliinmez biitiinliigiiniin,
milli glivenligin, milli egemenligin, kamu diizeninin, baskalarinin hak ve hiirriyetleri-
nin korunmasi ve suglarin énlenmesi bakimlarindan gecikmesinde sakinca bulunan
hallerde, hakim kararina kadar kanunen yetkili kilinan merciin emriyle faaliyetten ali-
konabilir.” ilk haliyle Anayasa’nin 34. maddesinin 4. fikrasi ise; yetkili makama, kamu
diizenini ciddi sekilde bozacak olaylarin gikmasi veya milli glivenlik gereklerinin ihlal
edilmesi veya Cumhuriyetin ana niteliklerini yok etme amacini giiden fiillerin islenme-
sinin kuvvetle muhtemel bulundugu kanaati olugtugunda, belirli bir toplanti ve gosteri
ylrlylslni yasaklayabilme veya iki ayl gegmemek lizere erteleyebilme yetkisini ta-
nimaktaydi. Toplanti ve gosteri yirliylisi hakki 6rneginde ayrica, Anayasa tarafindan
taninan, milki amirlerin toplanti ve gosteri ylrlylsl yapilacak yeri saptama yetkisi,
hakkin kullanimindan beklenen etkinin ortadan kalkmasina, ayni zamanda ifade 6z-
gurligunin kullanimina engel olarak, bu hakkin kullaniminin etkisini ve islevini orta-
dan kaldirmaktaydi.®? Bu tir hiikiimler, siyasal katilimi saglayacak hak ve 6zgtrlikleri
1980’den itibaren yillarca engellemis, baski gruplarini son derece zayif halde tutmus-
tur.

(29) Tanér, iki Anayasa,... s. 142.
(30) Ibrahim 0. Kabodlu, Kolektif Gzgirliikler, Dicle Universitesi Hukuk Fakiiltesi Yayinlari, Diyarbakir 1989, s. 248, 249.
(31) Tiirkiye'de Demokratiklesme Perspektifleri, TUSIAD Yayini, istanbul 1997, s. 144,
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inal form, the 4" paragraph of Article 34 of the Constitution authorized the competent
authority to prohibit a certain meeting or demonstration or to postpone it for a period not
exceeding two months, when it was considered highly probable that events that would
seriously disturb public order or that would violate national security requirements would
take place, or when acts aimed at destroying the essential characteristics of the Repub-
lic would be committed. In the instance of the right to assembly and demonstration, the
power of the civil authorities to determine the place of meeting and demonstration, which
is recognized by the Constitution, served to undermine the effect and function of the ex-
ercise of this right.®? For many years now since 1980, such provisions have hindered the
rights and freedoms that would ensure political participation, keeping pressure groups
extremely weak.

With the aim of overcoming the obstacles to political participation to some extent, the
first comprehensive amendments to the 1982 Constitution were made with the 1995 con-
stitutional amendments. However, these changes ultimately fell far short of what was
intended. The 1995 amendments overcame the limitation system, which was envisaged
by the 1982 Constitution to keep the masses out of politics but had rather turned into
a pattern of prohibitions in terms of collective freedoms. For example, the 1995 amend-
ments aimed to facilitate the establishment of trade unions, to remove the prohibitions
on the right to strike, which should not be included in the Constitution, and to include the
rights of public officials to unionize, collective bargaining and strike within the scope of
the Constitution.®? However, contrary to what was intended, the amendments fell short
of expectations and even limited some freedoms. For example, with the regulation “they
can only form union organizations among themselves”, regarding the union rights of civil
servants who obtained their right to unionize through judicial decisions before the con-
stitutional amendments, the means of the unions of workers and civil servants to jointly
organize were removed. The right to collective bargaining in the amendment proposal was
reduced to the right to “collectively negotiate” in the amendment. Moreover, with the 1995
constitutional amendment, no favourable step was taken in terms of civil servants’ right to
participate in the administration.®®

The second comprehensive change in the field of rights and freedoms that would en-
sure political participation took place with the 2001 Constitutional amendments. These
amendments were mostly aimed at securing the rights and freedoms in the Constitution
and ensuring their use. Although the extent to which the intended result was achieved is

(31)  Tiirkiye'de Demokratiklesme Perspektifleri, TUSIAD Yayini, istanbul 1997, s. T44.
(32) ibrahim 0. Kaboglu, “Hukuk Kalibinda Yogrulmus Devlet Anayasa ve Toplum”, Cumhuriyet Gazetesi, 10 Aralik 1996, s. 12.
(33) Ekrem Ali Akartiirk, 1995 Anayasa Degisikligi Isiginda Memurlarin Sendikal Haklari, Alkim Yayini, istanbul 1998 ,s. 84-86.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Siyasal katilim onlindeki engellerin bir dlclide asiimasi hedefiyle, 1982 Anayasasinda
ilk kapsaml degisiklikler, 1995 Anayasal degisiklikleri ile yapildi. Ancak bu degisik-
likler sonugta, siyasal olarak hedeflenenin oldukga gerisinde kalmisti. 1995 degisik-
likleri, 1982 Anayasasi’nin, kitleleri siyasetin disinda tutmak amaciyla 6ngordigu ve
toplu ozgiirliikler yoniinden yasaklar orglisine dontismis olan sinirlama sisteminin
astimasini; 6rnegin, sendikalarin kurulusunun kolaylastiriimasi, grev hakki konusun-
daki Anayasa’da yer almamasi gereken yasaklarin ayiklanmasini, kamu gorevlilerinin
sendika, toplu sozlesme ve grev haklarinin Anayasa kapsamina alinmasini hedefle-
mekteydi.®? Bununla birlikte; hedeflenenin aksine yapilan degisiklikler, beklenilenin
gerisinde, hatta bazi 6zgiirliikleri daraltici nitelikte kaldi. Ornegin, Anayasa degisiklik-
lerinden 6nce sendikalagsma hakkini yargl kararlari sayesinde elde eden memurlarin
sendikal haklari ile ilgili, “sendikal 6rgiitlenmeyi ancak aralarinda olusturabilecekleri”
diizenlemesi ile is¢i ve memur sendikalarinin ortak orglitlenme yolu tikanmis oldu.

Degisiklik 6nergesinde yer alan toplu sozlegsme hakki, gergeklesen degisiklikte “toplu
goriisme” hakkina indirgenmisti. Ayrica, 1995 Anayasa degisikligi ile memurlarin y6-
netime katilma hakki agisindan da olumlu bir adim atilmamigti.®®

Siyasal katilimi saglayacak hak ve 6zgirliikler alaninda ikinci kapsaml degisiklik,
2001 Anayasa degisiklikleri ile gergceklesti. Bu degisiklikler biiylik oranda, Anayasa’'da
yer alan hak ve 6zgirliklerin glivenceye kavusturulmasi ve kullaniminin saglanmasina
yonelikti. Amacglanan sonuca ne derece ulasildigi ayri bir tartisma konusu olmakla bir-
likte, 1982 Anayasasi’nin baglangigta hedeflediginin tersi yonde dnemli degisiklikleri
icerdigi icin, yetersiz de olsa olumluydu.

2001 Anayasa degisiklikleri kapsaminda, genel sinirlama yerine, temel hak ve 6zgir-
|iklerin sinirlandiriimasinda ilkeleri belirleyen bir igerik kazanmasi saglandi. Sinirlama
nedenleri hak ve 6zgirliklerin yer aldiklari ilgili maddelere yerlestirilerek, 6zgirlikle-
rin niteliklerine gore farklilagtiriimig sinirlama rejimine gecildi.®* Hak ve 6zgrliiklerin
onlinlin acilmasi bakimindan bu degisiklikler, demokratik siyasal katilim agisindan
da olumlu adimlardi. Ancak beraberinde, siyasal katilimi saglayan hak ve 6zgurlikleri
diizenleyen hiikiimlerde yapilan tersi yondeki degisiklikler, bu olumlu adimlarin son
derece sinirli kalmasina neden oldu.®

(32) Ibrahim 0. Kabodlu, "Hukuk Kalibinda Yogrulmus Devlet Anayasa ve Toplum’, Cumhuriyet Gazetesi, 10 Aralik 1996, s. 12.
(33) Ekrem Ali Akartiirk, 1995 Anayasa Degisikligi Isiginda Memurlarin Sendikal Haklari, Alkim Yayini, istanbul 1998 ,s. 84-86.

(34) Yimaz Aliefendioglu, "2001 Yili Anayasa Degisikliklerinin Temel Hak ve Ozqiirliiklerin Sinirlandirimasinda Getirdigi Yeni Boyut”,
Anayasa Yargisi 19, Antalya 2002, s. 154.

(35) ibrahim 0. Kaboglu, Ozgiirliikler Hukuku, 6.Baski, imge Kitabevi, Ankara 2002, s. 477, 480.
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a separate matter, it was a favourable development nonetheless, if insufficiently so, as
it included significant changes in the opposite direction of what the 1982 Constitution
initially aimed for.

Within the scope of the 2001 Constitutional amendments, the general bent of the con-
tent was that it determined the principles at work in the limitation of fundamental rights
and freedoms instead of general restrictions. The reasons for restriction were placed in
the relevant articles on rights and freedoms, and a differentiated restriction regime was
introduced according to the characteristics of freedoms.®? In terms of paving the way for
rights and freedoms, these changes were also favourable steps in terms of democratic
political participation. However, the opposite changes made in the provisions regulating
the rights and freedoms that ensure political participation caused these favourable steps
to be extremely limited.®

Within the scope of the 2010 constitutional amendments, some favourable changes were
made, specifically in reference to collective social rights, such as the repeal of the provi-
sion stating that workers cannot be members of more than one union at the same time
and in the same line of work. Regulations have been introduced regarding the right of civil
servants and other public officials to make collective agreements. Prohibitions on strikes
and lockouts for political purposes, solidarity strikes and lockouts, general strikes and
lockouts, occupation of workplaces, slowdowns, reductions in productivity and other re-
sistances were abolished. However, the 2010 constitutional amendments did not include
a regulation on the right of public servants to strike, which is recognized by contemporary
democratic constitutions, even though it gave the right to collective bargaining to public
officials.®®

Freedom of collective communication, one of the instruments of the right to information,
which also prepares the groundwork for political participation, has also been severely re-
stricted since 1980. The Turkish Radio and Television Corporation has become dependent
on the ruling power since 1980. With the amendment made in Article 133 of the Constitu-
tion in 1993, it was aimed to ensure the use of the freedom of audio-visual communication
and to abolish the state monopoly over publications and broadcasts to this end. Howev-
er, the Radio-Television Supreme Council (RTUK), which was formed after this change,

(34) Yilmaz Aliefendioglu, 2001 Yili Anayasa Degisikliklerinin Temel Hak ve Ozgirliklerin Sinirlandinimasinda Getirdigi Yeni Boyut’,
Anayasa Yargisi 19, Antalya 2002, s. 154.

(35) ibrahim 0. Kaboglu, Ozgiirliikler Hukuku, 6.Baski, imge Kitabevi, Ankara 2002, s. 477, 480.

(36) Ibrahim 0. Kabodlu, "Anayasa'da Sosyal Haklar: Alani ve Sinirlari”, Anayasal Sosyal Haklar, Editér: ibrahim 0. Kaboglu, Legal
Yayinlan, Istanbul 2012, s. 26.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

2010 Anayasa degisiklikleri kapsaminda kolektif sosyal haklar agisindan, isgilerin
ayni zamanda ve ayni is kolunda birden fazla sendikaya liye olunamaz seklindeki
hiilkmin yirirlikten kaldirilmasi gibi bazi olumlu degisikliklere gidildi. Memurlarin
ve diger kamu goérevlilerinin de toplu s6zlesme yapma hakkina sahip olduguna dair
dizenlemeler getirildi. Siyasal amagli grev ve lokavt, dayanisma grevi ve lokavti,
genel grev ve lokavt, is yeri isgali, isi yavaslatma, verim disiirme ve diger direnisle-
re iliskin yasaklar yirirlikten kaldirildi. Ancak 2010 Anayasa degisiklikleri, kamu
gorevlilerine toplu s6zlesme hakki tanidigi halde, cagdas demokratik anayasalarin
tanidigi, kamu goérevlilerinin grev hakki konusunda bir diizenlemeye yer vermedi.®®

Siyasal katilima zemin hazirlayacak olan bilgilenme hakkinin araglarindan toplu
iletisim 6zgurliglu de 1980’den itibaren son derece kisitlanmistir. Turkiye Radyo
ve Televizyon Kurumu, 1980’den itibaren siyasal iktidara bagimh hale geldi. 1993
yilinda Anayasa’nin 133. maddesinde yapilan degisiklikle, gorsel-isitsel iletisim
ozgurligiunin kullanimini saglamayi ve bu amaca yonelen yayinlar bakimindan
devlet tekelini ortadan kaldirmayi amacglanmisti. Ancak bu degisikligin ardindan
olusturulan Radyo-Televizyon Ust Kurulu (RTUK), olusumu ve isleyisi bakimlarin-
dan farkli sorunlari beraberinde getirdi.®”? Anayasa’nin 28. maddesinde diizenle-
nen basin 6zgiirltigu, 2001 Anayasa degisiklikleri kapsaminda olumlu yénde degis-
mis olsa da, madde igeriginde 26. ve 27. maddelerine de géndermede bulunulmus
olmasi, agsamali bir sekilde, “girift bir sinirlama ve yasaklama agi” getirmektedir. Bu
nedenle basin 6zgurligiu acisindan genel sinirlama hitkminin ydrirlikten kalkmis
olmasi, sinirlama ve yasaklamalarda bir iyilestirme saglamamistir. Dagitim 6nle-
nebilmekte, yayin yasagi konabilmekte, yayinlar toplatilabilmekte, siireli yayinlar
kapatilabilmektedir.®®

Sonug olarak, Anayasa’nin gesitli zamanlardaki kapsamli degisikliklerinde hak ve 6z-
glurliklerin onlint agma yoniinde bir takim iyilestirme ¢abalarina girilse de, 6zellikle
kolektif hak ve ozgirlikler bakimindan gergek anlamda bir donlislim saglanamadi.
Siyasal katilim olanagi saglayacak olan hak ve 6zgirliiklerin kullanimi yéniinde yapi-
lan tim Anayasa degisiklikleri de, 0z itibariyle 1982 Anayasasi’nda siyasal katilimin
onlinli agamaya yetmedi.

(36) Ibrahim 0. Kabodlu, "Anayasa'da Sosyal Haklar: Alani ve Sinirlari”, Anayasal Sosyal Haklar, Editér: ibrahim 0. Kaboglu, Legal
Yayinlar, Istanbul 2012, s. 26.

(37) Ersan lal, “Tiirkiye'de Radyo-Televizyon Yayinlarina iliskin Anayasal ve Yasal Diizenlemeler: Bir Yanlisliklar Giildiiriisii’, Maltepe
Universitesi iletisim Fakilltesi Dergisi, Y:1, istanbul 2000, s. 45.

(38) Kaboglu, Ozgiirliikler Hukuku,...s. 504, 505.
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brought about different problems in terms of its formation and functioning.®” Although
the freedom of the press regulated in Article 28 of the Constitution has changed favoura-
bly within the scope of the 2001 Constitutional amendments, the reference to Articles 26
and 27 in the content of the article gradually brings about an “intricate web of restrictions
and prohibitions”. For this reason, the repeal of the general restriction provision in terms
of freedom of the press did not provide any improvement in restrictions and prohibitions.
Distribution can be prevented, publication bans can be imposed, publications can be con-
fiscated, periodicals can be closed.®®

As a result, although some improvement efforts were made to pave the way for rights and
freedoms in the comprehensive amendments of the Constitution at various times, no real
transformation could be achieved, especially in terms of collective rights and freedoms.
All the constitutional amendments made for the exercise of the rights and freedoms that
would provide the opportunity for political participation were, in essence, not enough to
pave the way for political participation in the framework of the 1982 Constitution.

There is no possibility of democratic political participation and the ruling power to be di-
rected by different democratic formations. This situation plays a large part in how Turkish
society faces widespread problems even in terms of the minimum conditions required by
democracy.

In the last two decades, democracy in Turkey has experienced a gradual erosion despite
some favourable developments; moreover, this erosion is due to the elected government
and its promises to democratize the country. In the final analysis, the minimum conditions
required for democracy, such as the separation of powers, the independence of the judi-
ciary and the protection of the area of freedoms have been abolished. In the light of com-
parative academic studies, it is claimed that there has been a “democratic backsliding”in
Turkey and as a result, a transition to elective authoritarianism has occurred.®

(37) Ersan lal, “Tirkiye'de Radyo-Televizyon Yayinlarina iliskin Anayasal ve Yasal Diizenlemeler: Bir Yanlisliklar Giildiiriisii’, Maltepe
Universitesi iletisim Fakilltesi Dergisi, Y:1, istanbul 2000, s. 45.

(38) Kaboglu, Ozgiirliikler Hukuku,...s. 504, 505.

(39) M. Somer-S. Korkmaz-E. $ar, Demokrasiye Gegis iin ittifak ve Mutabakat Senaryolar, Tiirkiye Sosyal Ekonomik Siyasal
Arastirmalar vakfi (TUSES), istanbul 2021, s. 8.9.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Demokratik siyasal katilimin ve iktidarin farkli demokratik olugsumlar eliyle yénlendi-
rilmesi olanaklari bulunmamaktadir. Bu durumun, Tirkiye'de toplumun, demokrasinin
gerektirdigi minimum kosullar bakimindan bile giderek derinlesen sorunlarla karsi
karslya kalmasindaki payi blyuktir.

Tirkiye'de son yirmi yil iginde demokrasinin, bazi olumlu gelismelere ragmen kade-
meli bir agsinma yasadig, Ustelik bu asinmanin, llkeyi demokratiklestirecegini vade-
den secilmis iktidardan kaynaklandigi; son asamada ise, kuvvetler ayriliginin, yargi
bagimsizliginin, 6zgirlikler alaninin korunmasi gibi demokrasinin asgari kosullarinin
ortadan kaldirildig gozlenmektedir. Karsilagtirmali akademik galigmalar isiginda, Tur-
kiye'de “demokratik geri kayma”nin yasandigi ve bunun sonucunda segimli otoriterlige
gecildigi iddia edilmektedir.®®

(39) M. Somer-S. Korkmaz-E. $ar, Demokrasiye Gegis iin ittifak ve Mutabakat Senaryolar, Tiirkiye Sosyal Ekonomik Siyasal
Arastirmalar vakfi (TUSES), istanbul 2021, s. 8.9.
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THE CONTRIBUTION OF HORIZONTAL POWER SHARING
TO DEMOCRATIC FUNCTIONING AND SOCIAL PEACE

Obstacles to Local Autonomy

Transferring the powers of the centre to the administrative units at the local level is vertical
power sharing. One of the most important ways of balancing political power in democratic
countries is the sharing of power between the central and local governments. The reason
for the weakness of local governments in Turkey is the concentration of administrative
powers in the centre, and the lack of transfer of power to the local. This situation is mostly
due to the constitutional and legal regulations. The administration is central and the prin-
ciple of locality, which is a requirement of democracy, is not applied in the administration.

In Turkey, the Constitutional arrangements relating to local governments are also contrary
to the European Charter of Local Self-Government, to which Turkey is a party. Within the
scope of the European Union membership process carried out in the early 2000s, the Eu-
ropean Regional and Local Authorities Congress, which was established under the Council
of Europe, identified various problems related to local governments in the administrative
system in Turkey. To this end, some constitutional provisions were emphasized. At the fore-
front of these provisions was the provision of Article 127, which placed local governments
within the “principle of the integrity of the administration”. It was reminded that Article 127
of the Constitution should be brought in line with the European Charter of Local Self-Gov-
ernment. Based on Article 127 of the Constitution, it was determined that the central gov-
ernment’s extended tutelary control over local governments contradicted the principle of
locality emphasized in the European Charter of Local Self-Government. It was emphasised
that Turkey must accept provisions that cover issues such as local governments deter-
mining their own internal organization, financial resources, discretionary powers over fi-
nancing, forming and joining unions, cooperating with institutions in different states, and
using judicial remedies regarding the protection of self-government powers, which it did
not find appropriate to ratify in the European Charter of Local Self-Government.“® Within
the framework of the determined issues, Turkey was asked to make some changes in the
basic structure of the administrative system. Indeed, the regulations on local governments,
especially the Constitution in Turkey, are in violation of European standards and in this
context, the European Charter of Local Self-Government. This is because the principle of
locality in administration, which is a requirement of democracy, is not applied.

(40) Birgil A. Giler “Avrupa ve Yerel Yanetimlerin Anayasal Konumu-Avrupa Bélgesel ve Yerel Yonetimler Kongresinin Anayasa
Dedisiklidi istekleri” http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

DIKEY YETKi PAYLASIMININ DEMOKRATIK iSLEYiSE
VE TOPLUMSAL BARISA KATKISI

Yerel Ozerklik Oniindeki Engeller

Merkeze ait yetkilerin yerel diizeydeki yonetim birimlerine aktariimasi, dikey yetki
paylagimi anlamina gelmektedir. Demokratik llkelerde siyasi iktidarin dengelenme-
sinin en 6nemli yollarindan biri, merkezin yerel yonetimlerle yetki paylagimidir. Tlrki-
ye'de yerel yonetimlerin zayifliginin nedeni, yénetim yetkilerinin merkezde toplanmasi
ve yerele yetki aktariminin olmamasidir. Bu durum biiylik oranda, Anayasal-yasal di-
zenlemelerden kaynaklanmaktadir. Yonetim merkezidir ve demokrasinin geregi olan
yonetimde yerellik ilkesi uygulanmamaktadir.

Tlrkiye'de, yerel yonetimlere iliskin Anayasal diizenlemeler, Tiirkiye’nin taraf oldugu
Yerel Yonetimler Sarti’na da aykiri durumdadir. 2000’li yillarin basinda siirdirilen
Avrupa Birligi Uyelik siireci kapsaminda, Avrupa Konseyi’ne bagh olusturulan Avru-
pa Bolgesel ve Yerel Yonetimler Kongresi, Tirkiye’deki yonetim sisteminde yerel yo-
netimlerle ilgili gesitli sorunlari saptamisti. Bu dogrultuda bazi Anayasa hiikimleri
lizerinde durulmustu. Bu hiikiimlerin basinda, yerel yonetimleri “idarenin bltunligu
ilkesi” igine yerlestiren 127. madde hilkmi gelmekteydi. Anayasa’nin 127. maddesinin
Avrupa Yerel Yonetimler Sart’’na uygun hale getirilmesi geregi hatirlatilmisti. Ana-
yasa’nin 127. maddesine dayanarak, merkezi hiiklimetin, yerel yonetimler lizerinde
genisletilmis bir vesayet denetimini yiiriitiiyor olmasinin, Yerel Yonetimler Ozerklik
Sarti’nda vurgulanan yerellik ilkesine ters distligl belirlenmisti. Tlrkiye'nin, Yerel
Yénetimler Ozerklik Sart'nda onaylamayi uygun bulmadigi; yerel yénetimlerin, i 6r-
gutlenmelerini kendilerinin belirlemesi, mali kaynaklari, finansman Uzerinde takdir
yetkileri, birlik kurabilme ve birliklere katilabilme, farkli devletlerdeki kurumlarla
isbirligi ve 6zerk yonetim yetkilerinin korunmasina iligkin yargisal yollarin kullana-
bilmesi gibi konulari igeren hiikiimleri de kabul etmesi geregi vurgulanmisti.®® Be-
lirlenen konular gergevesinde Tiirkiye’den, yonetim sisteminin temel yapisinda bazi
degisiklikler yapmasi istenmisti. Gergekten Tirkiye'de basta Anayasa olmak Uzere,
yerel yonetimlere iliskin diizenlemeler, Avrupa standartlarina ve bu baglamda Yerel
Yonetimler Sarti’na aykiri durumdadir. Clinkli, demokrasinin geregi olan yonetimde
yerellik ilkesi uygulanmamaktadir.

(40) Birgdl A. Giler “Avrupa ve Yerel Yanetimlerin Anayasal Konumu-Avrupa Bélgesel ve Yerel Yonetimler Kongresinin Anayasa
Dedisikligi istekleri” http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc
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In Turkey, centralism in the administration, which has been widely discussed since the
beginning of the 2000s, has not yet been eliminated and is in fact becoming more and
more entrenched. Within the scope of the process in which harmonization with the Euro-
pean Union was prioritized, the “Law on the Basic Principles and Restructuring of Public
Administration™ was prepared with a view to a radical transformation in the administra-
tive structure. However, after the President of the period sent this law back to the Turkish
Grand National Assembly for reconsideration, the discussions on the transformation of
the administrative structure were also shelved. This law, written in 2004, was removed
in its entirety from the agenda by the ruling party, as the Justice and Development Par-
ty’s (AK Party) power became consolidated, and it adopted the centralist administrative
approach.“? The main rationale for the draft of this Law, which aimed at a democratic
transformation in the administrative structure, was explained as follows:

“The need for restructuring, which has been discussed for many years and has been
brought up from time to time by the bureaucracy and political authorities in various
ways, has now gone beyond being a necessity and has turned into an absolute re-
quirement. Our country’s achievement of the position it deserves in the global com-
petitive environment and the increase in the welfare level of our people are directly re-
lated to this change. The restructuring, which has been discussed for many years and
has been the subject of various unrealised plans, should not be delayed any longer.
Considering the accumulation of the costs of the current inefficient structure and the
fact that a delayed restructuring will cause more harmonization problems, it is the
common responsibility of all sectors to implement this reform as soon as possible by
showing political determination and social support”.

When the said Law, which aimed to radically transform the administrative structure, did
not enter into force, different legal initiatives were taken within the framework of strength-
ening local governments. In this direction, “The Law on Amending the Metropolitan Mu-
nicipality Law and Some Laws and Decrees with the Force of Law” was enacted. This law,
which was purported to have been made in order to strengthen local governments, was
actually considered to be a law that further strengthened the central government due to
the regulations it contained.

As a result, although some reform efforts were initiated in Turkey for the transfer of au-
thority to the local level within the scope of the European Union process, all efforts in

(41)  15.7.2004 tarihli 5227 Sayili “Kamu Yonetiminin Temel ilkeleri ve Yeniden Yapilandinimasi Hakkinda Kanun'.

(42) Turan Yildirim, “Merkeziyet/ademi merkeziyet iligkisi diizenlenirken hangi dlgitler esas alinmalidir”, Tiirkiye'nin Anayasa Giindemi,
iletisim Yayinlar, istanbul 2018, s. 319.
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Tirkiye'de, 2000’li yillarin bagindan itibaren ¢okga tartisilan yonetimde merkeziyetgi-
lik ortadan kaldirilamadigi gibi giderek daha fazla geniglemektedir. Avrupa Birligi ile
uyumun 6ncelendigi slireg¢ kapsaminda, idari yapida radikal bir dénlisiim yoniinde,
“Kamu Yonetiminin Temel ilkeleri ve Yeniden Yapilandiriimasi Hakkinda Kanun™" ha-
zirlandi. Ancak dénemin Cumhurbaskaninin bu kanunu, Tiirkiye Blyik Millet Mecli-
si’ne tekrar gorilistilmek lzere geri gondermesi lizerine, idari yapilanmanin doéniistu-
rilmesi ile ilgili tartismalar da rafa kaldirldi. 2004 yilinda hazirlanan bu Kanun da,
Adalet ve Kalkinma Partisi (AKP) iktidarinin gliglenmesi ve merkezi yonetim anlayi-
sinin daha fazla benimsenmesiyle birlikte, iktidar partisi tarafindan tamamen giin-
demden kaldirildi.#? Yoénetim yapilanmasinda demokratik bir déniisimii amaglayan
bu Kanunun tasarisinin ana gerekgesinde su agiklamalara yer verilmisti:

“Uzun yillardir tartisilan, zaman zaman blirokrasi ve siyasi otoriteler tarafindan ce-
sitli sekillerde glindeme getirilen yeniden yapilanma ihtiyaci, artik ihtiya¢ olmanin
Stesine gecmis ve bir gereklilige déniismiistiir. Ulkemizin kiiresel rekabet ortami
icinde hak ettigi yere gelmesi ve halkimizin refah diizeyinin ylikselmesi bu degisim
ile birebir iligkilidir. Uzun yillardir tartisilan, hayata gecirilmemis cesitli tasarila-
ra konu olan yeniden yapilanmanin daha fazla geciktiriimemesi gerekmektedir.
Mevcut verimsiz yapinin maliyetlerinin birikimi ve ge¢ kalmis bir yeniden yapilan-
manin daha fazla uyum sorunu doguracagi dikkate alindiginda, siyasi kararlilik ve
toplumsal destek gosterilerek bu reformun bir an 6nce hayata gecirilmesi biitiin
kesimlerin ortak sorumlulugudur”.

idari yapida kékten déniisiimii hedefleyen s6z konusu Kanun yiiriirliige girmeyince,
yerel yonetimlerin giiglendirilmesi gergevesinde hukuksal diizlemde farkl girigimler
oldu. Bu dogrultuda, “Bliyliksehir Belediyesi Kanunu ile Bazi Kanun ve Kanun Hiik-
miinde Kararnamelerde Degisiklik Yapilmasina Dair Kanun” yapildi. Yerel yonetimleri
glclendirmek icin yapildigi ileri stirlilen bu Kanun ise, icerdigi diizenlemeler nedeniyle
gercekte, merkezi yonetimi daha da giiglendiren bir kanun olarak degerlendirildi.

Sonugta, Avrupa Birligi slireci kapsaminda Tirkiye’de yerele yetki aktarimi yoniinde bir
takim reform galismalari baglatilsa da bu yonli tiim gabalar akamete ugradi. Sonraki d6-
nemlerde ise, yerel yonetimlerin gelismesi ve kaynaklari da, ulusal diizeyde iktidardaki
siyasi partinin gliclenmesi ve iktidarda kalmanin yolu olarak kullanildi. Demokratikleg-
me yerine kollamacilik, korumacilik iligkilerinin yayginlagmasina yol agt.#® Tiirkiye'de

(41)  15.7.2004 tarihli 5227 Sayili “Kamu Yonetiminin Temel ilkeleri ve Yeniden Yapilandinimasi Hakkinda Kanun'".

(42) Turan Yildinm, “Merkeziyet/ademi merkeziyet iliskisi dizenlenirken hangi élgitler esas alinmalidir”, Tiirkiye'nin Anayasa Giindemi,
iletisim Yayinlar, istanbul 2018, s. 319.

(43) Nihal incioglu, “Yerellesme ve Demokrasi liskisi’, Nasil Bir Yerel Yonetim, Giineydogu Anadolu Bslgesi Belediyeler Birligi Egitim
Yayinlari 4, istanbul 2011, s. 71, 72.
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this direction failed. In the following periods, the development and resources of local gov-
ernments were also used as a way to strengthen the ruling political party at the national
level and to stay in power. Protectionism instead of democratization led to the spread of
relations based on protectionism.“? Practices regarding public favouritism in Turkey in-
creased much more with the Presidential Government System and turned into a monopoly
in public administration.#®

With the implementation of the state of emergency on July 21%t, 2016, the understanding of
administration through decrees became established in Turkey. This in itself had an effect
that made the central administration mentality permanent. The local government’s sphere
of influence, on the other hand, has become almost entirely abolished through these
decrees in question. The State of Emergency Decree No. 674, which entered into force
on September 1%, 2016, brought important changes regarding municipalities took effect.
Practices such as “appointing trustees to municipalities” were implemented. Although the
aforementioned decree-law was made for the extraordinary period, it became a law after
being discussed in the Parliament and was permanently applied. With regard to the ap-
pointment of trustees, the enactment of a decree law that was created in the extraordinary
period and its application to the ordinary period is an unlawful situation that eliminates
the possibilities of local democracy. With the extraordinary period arrangement, the local
powers were seized by the centre in a way contrary to the democratic process, and the
right to elect and be elected by the people was thus violated.“?

Although such extensive regulations regarding terrorist acts supported by municipal-
ities were made with the Decree Law No. 674, the concepts of terrorist act and vio-
lence were not defined clearly enough in the content of the Decree. These concepts
can be used in quite different contexts. Judicial review regarding acts of terrorism
and violence is excluded from the control mechanism. It has been made possible to
remove the elected local representatives from office with a finalized court decision,
even if there is no penalty. Court decisions have been replaced by the discretion
of the political power, and such powers are used with political motives. Systemati-
cally applied appointments by tutelary authorities instead of mayors eliminated the
already very limited areas of local autonomy. For this reason, when the possibili-
ties of taking steps towards democratization come to the fore, the legal regulations

(43) Nihal incioglu, “Yerellesme ve Demokrasi lliskisi’, Nasil Bir Yerel Yonetim, Giineydogu Anadolu Bdlgesi Belediyeler Birligi Egitim
Yayinlari 4, istanbul 2011, s. 71, 72.

(44) Akartirk-Kiguk, Giiglendirilmis Parlamenter Sistem, ...s. 70, 72.

(45) Metin Ginday-Zilfiye Yiimaz, “Kayyim Uygulamasi Hukuka ve Anayasaya Aykiri",
https://www.gazeteduvar.com.tr/gundem/2019/08/21/kayyim-uygulamasi-hukuka-ve-anayasaya-aykiri/
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kamusal kayirmacilia iliskin uygulamalar, Cumhurbagkanhg Hikiimet Sistemiyle
birlikte gok daha fazla artig gostererek, kamu yonetiminde tekellesmeye déniisti.“?

21 Temmuz 2016’da yiiriirliige giren olaganisti hal uygulamasi ile birlikte Tirkiye'de,
kararnameler yoluyla yonetim anlayigi gelismis oldu. Bu durum kendi bagina merkezi
yonetim anlayisini kalici hale getiren bir etki yaratti. Kararnameler yoluyla yerel yo-
netim alani ise neredeyse ortadan kaldirlir hale geldi. 1 Eyliil 2016’da yiirlrlige giren
674 sayili Olaganiistii Hal Kanun Hiikmiinde Kararname ile Olaganiistii Hal Dénemin-
de belediyelerle ilgili dnemli degisiklikler gergeklesti. Bu yolla, “belediyelere kayyim
atanmasi” seklindeki uygulamalar hayata gegcirildi. S6z konusu kanun hiikmiinde ka-
rarname olaganiistli donem igin yapilsa da, Mecliste goriislildiikten sonra kanunlasti
ve slirekli uygulanma 6zelligini kazandi. Kayyim atamalari konusunda, olaganiisti do-
nemde olusturulmus bir kanun hiikmiinde kararnamenin, kanunlastirilarak olagan d6-
neme de uygulanmasi, yerel demokrasi olanaklarini ortadan kaldiran hukuka aykiri bir
durumdur. Olaganiistii donem diizenlemesiyle, yerele ait yetkiler, demokratik igleyise
aykir bir sekilde merkez tarafindan alinarak, kayyim atanan belediyelerin halk tarafin-
dan segilmigleri bakimindan segme ve segilme haklari da ortadan kaldiriimig oldu.“?

674 sayill Kanun Hikmiinde Kararname ile, belediyelerin destek olduklari teror ey-
lemlerine iliskin bu kadar genis dlizenlemeler yapilmasina karsin, kararname igeri-
ginde, terdr eylemi ve siddet kavramlari yeterince agik bicimde tanimlanmamistir. Bu
kavramlar oldukga farkli baglamlarda kullanilabilmektedir. Terér eylemleri ve siddete
iliskin olarak yargisal denetim, denetim mekanizmasinin disinda birakilmaktadir. Se-
cimle igsbasina gelmis yerel temsilcilerin kesinlesmis bir mahkeme karari ile ceza hiik-
mi olmasa da gorevden uzaklagtiriimasi mimkiin kilinmistir. Mahkeme kararlarinin
yerini Siyasal iktidarin takdiri almistir ve bu yonli yetkiler siyasi saiklerle kullaniimak-
tadir. Sistematik bir sekilde uygulanan, belediye baskanlari yerine vesayet makam-
larinca atama yapilmasi, zaten oldukga sinirli olan yerel 6zerklik alanlarini ortadan
kaldirmistir. Bu nedenle, demokratiklesme yéniinde adim atilmasi olanaklari glinde-
me geldiginde, “kayyim atamasi” sonucunu saglayacak yasal diizenlemeler, ortadan
kaldiriimasi gereken ilk diizenlemelerdendir.

674 sayili Kanun Hiilkmiinde Kararname ile ayni zamanda, yerel yonetimlerin 6zerk-
ligine dogrudan bir miidahale olarak gergeklesen atamalara iligkin bir diizenleme-
ye gidilmistir. Bu Kararname ayrica, yerel yénetimlerin varlik nedenlerine miidahale

(44) Akartirk-Kiguk, Giiglendirilmis Parlamenter Sistem, ...s. 70, 72.

(45) Metin Giinday-Zilfiye Yiimaz, “Kayyim Uygulamasi Hukuka ve Anayasaya Aykiri",
https://www.gazeteduvar.com.tr/gundem/2019/08/21/kayyim-uygulamasi-hukuka-ve-anayasaya-aykiri/
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that would result in the “appointment of trustees” are among the first regulations that
should be abolished.

At the same time, with the Decree Law No. 674, an arrangement was made regarding the
appointments that took place as a direct intervention in the autonomy of local govern-
ments. This Decree also introduced rules regarding the strengthening of Investment Mon-
itoring and Coordination Departments, which could be interpreted as an intervention to
the existence of local governments. These departments only carry out their work in line
with the request of ministries and other central government institutions. In addition, the
provision that limits the local autonomy the most states that

“In cases where it is determined that the investments and services that should be car-
ried out by the public institutions and organizations in the province are disrupted and
that this situation adversely affects the health, peace and well-being of the people,
and public order and security”

governors can perform these services.“?

In the Presidential Government System, many regulations were made for local govern-
ments through the Presidential Decrees, thus bypassing the need for the Parliament to
enact laws. Moreover, these decrees were of the type that stipulated the tutelary authority
of the centre over the local governments. In fact, the use of this power by presidential de-
crees also contradicts the obligation that the administrative tutelage powers of the centre
should only be made by law in accordance with Article 127 of the Constitution. Presiden-
tial Decrees, which provide the ministries with tutelage over local governments, are also
against the Constitution in this respect.*” In addition, such regulations and practices in
this direction, which make centralization even stronger by disabling the Assembly, are the
main obstacles to democratization in Turkey.

The pandemic process has confirmed the conviction that beyond the central policies, de-
termining the local needs separately and activating the local opportunities directly will
facilitate the elimination of such disasters. For example, central monitoring of citizens re-
garding their health was largely perceived as a restriction of security and human rights. On
the other hand, the local authorities’ follow-up on health was perceived only as a service.
For Turkey, the pandemic process also made the drawbacks and shortcomings of the cen-
tralist governmental approach more visible. The fact that the transfer of authority to the
local is mandatory in the administrative functioning and in the effective and fair delivery of
services has proved itself yet again in various aspects and in a striking way.

(48) Rusen Keles- Can Giray Ozqiil, “Belediye Organlarina Kayyim Atamalan Uzerine Bir Degerlendirme”, Ankara Universitesi Siyasal
Bilgiler Fakiiltesi Dergisi, Cilt:72, No:2 (2017), s. 300,303,307.

(47) Meliksah Yasin, “Cumhurbaskanligi Kararnamelerinin Tiirk idari Teskilat Hukukuna Etkileri”, Anayasa Yargisi 36(1),
Ankara 2019, s. 329, 330.
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olarak yorumlanabilecek bigimde, Yatirim izleme ve Koordinasyon Bagkanliklar’nin
glclendirilmesiyle ilgili kurallar getirdi. Bu baskanliklar, bakanliklar ve diger merke-
zi yonetim kuruluglarinin istegi dogrultusunda ancak galismalarini yiriitmektedirler.
Bunlarin yaninda, yerel 6zerkligi en fazla daraltan hiikiim:

“Ildeki kamu kurum ve kuruluslarinca yiiriitiilmesi gereken yatirim ve hizmetlerin
aksadiginin ve bu durumun halkin sagligini, huzur ve esenligini ve kamu diizeni ile
glivenligini olumsuz olarak etkilediginin tespit edildigi durumlarda”,

bu hizmetleri valilerin yerine getirebilecegine iliskin hiikiim oldu.“®

Cumhurbaskanligr Hikiimet Sisteminde Cumhurbagkanhgl Kararnameleri ile Mecli-
sin kanun ¢ikarmasina ihtiya¢ kalmadan yerel yénetimlere yonelik ¢ok fazla diizen-
leme yapildi. Ustelik bu kararnameler merkezin yerel yénetimler {izerindeki vesayet
yetkisini igeren tlirde olmustur. Aslinda Cumhurbaskanligi kararnameleriyle bu yetki-
nin kullaniimasi, merkezin idari vesayet yetkilerinin, Anayasanin 127. maddesinin ge-
regince ancak kanunla yapilma zorunluluguna da aykirilik tagimaktadir. Bakanliklara,
yerel yonetimler lzerinde vesayet yetkisi saglayan Cumhurbaskanligl Kararnameleri
bu yonlyle Anayasa’ya da aykiridir.“? Bunun yaninda Meclisi de devre disi birakarak
merkezilesmeyi daha da glicli kilan bu tiir diizenlemeler ve bu dogrultudaki uygula-
malar esas olarak, Tlrkiye’'nin baslica demokratiklesme engellerindendir.

Pandemi siireci, merkezi politikalarin 6tesinde, yereldeki gereksinimlerin ayrica belir-
lenmesinin ve dogrudan yerelin olanaklarinin harekete gecirilmesinin, bu tir felaket-
leri gidermeyi kolaylastiracagi yoniindeki kanaatleri dogruladi. Ornegin, yurttaslarin,
saglklariyla ilgili olarak merkezden takipleri bliylik élglide, glivenlik ve insan haklari-
nin sinirlandiriimasi olarak algilandi. Bunun karsisinda yerelin saglikla ilgili takipleri,
sadece hizmet olarak kabul gordi. Tiirkiye agisindan pandemi siireci ayrica, merkezi
yénetim anlayisinin sakincalarini ve eksikliklerini daha goriinir hale getirdi. Yonetsel
isleyiste, hizmetlerin etkin ve adil sunumunda yerele yetki aktariminin zorunlu oldugu
gergegi yeniden farkli boyutlariyla ve garpici bir sekilde ortaya gikti.

Cumhurbaskanlhgl Hiiklimet Sistemi ile pandemi pratigi birlesince, idari isleyis tama-
men merkezilesmis ve zaten mevcut merkezi devlet yapisi daha da giigli hale gel-
mistir. Niteligi geregi yerele ait olmasi gereken yetki alanlari da tamamen merkeze
kaydiriimistir. Pandemi siirecinde, yerel yonetimlerin birinci elden yapabilecegi basit
isler bile merkez tarafindan engellenmistir. Ozellikle son dénemde, idari isleyiste de-
mokrasiden tamamen uzaklasiimigtir.

(48) Rusen Keles- Can Giray Ozqiil, "Belediye Organlarina Kayyim Atamalari Uzerine Bir Degerlendirme”, Ankara Universitesi Siyasal
Bilgiler Fakiltesi Dergisi, Cilt:72, No:2 (2017), s. 300,303,307.

(47) Meliksah Yasin, “Cumhurbaskanhii Kararnamelerinin Tiirk idari Teskilat Hukukuna Etkileri”, Anayasa Yargisi 38(1),
Ankara 2019, s. 329, 330.
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As the Presidential Government System and the pandemic practice became combined,
the administrative functioning was completely centralized, and the already existing cen-
tral state structure became even stronger. The jurisdictions which by their nature should
belong to the local authorities were also completely appropriated by the centre. During the
pandemic, even simple works that local governments could do firsthand were prohibited
by the centre. Especially in the last period, there was a complete estrangement from de-
mocracy in administrative functioning.

At the beginning of the 2000s, developments contrary to the goal of balancing the central
state structure through strengthening local governments completely eliminated the possi-
bility of balancing power with local governments through vertical power sharing. However,
the main path for the democratization of Turkey in the real sense is the development of lo-
cal democracies. In the early days when the Presidential Government System was defined
as a Turkish-style presidential regime and came to the fore, various circles emphasized
the need to strengthen the local as the only way to balance power in such a government
system. With the Presidential Government System, which made the President extremely
determining by putting him in the centre, the fact that the local authorities were placed
under much more tutelage in the new government system caused the democratic func-
tioning channels to be completely blocked.

The Contributions of Power Sharing with
Local Governments to Democratic Administration and Peace

The transfer of power to the local governments can be considered as one of the shortest
ways to democratize and limit the central power in favour of democracy. Strengthening
local governments with broad powers also contributes to direct democracy. As a rule, local
governments are formed through elections, and they have realistic democratic functioning
characteristics in terms of direct accountability, transparency in administration, ensuring
the right to information, and being accountable outside of election periods.

Central and local governments rely on their source of legitimacy, which is based on the
people. Therefore, not only the central government, but also local governments are govern-
ments based on the people. Differentiated legitimacy configurations should aim to make
decisions about the needs of society at different levels through democratic means. The
development and power of the local, which uses the same source of legitimacy as the cen-
tre, is decisive in the realisation of the democratic functioning. The central authority’s in-
tervention in the municipalities and regions’ organizational forms or the democratic rights
of citizens at the local level, as well as it’s ignoring the unique conditions of the locality
undermines one of the sources of legitimacy. This also means that the centre cannot fulfil
its responsibility to protect local democracy. The cause of most conflicts is that govern-
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2000’li yillarin basinda, merkezi devlet yapisinin yerel yonetimleri gliclendirerek den-
gelenmesi hedefinin tam tersi yondeki gelismeler, iktidarin yerel yonetimlerle, dikey
yetki paylagimi yoluyla dengelenmesi olanagini tamamen ortadan kaldirmistir. Oysa
Tirkiye’nin gergek anlamda demokratiklegsmesinin baglica yolu yerel demokrasilerin
gelistirilmesidir. Cumhurbaskanlig Hiilkiimet Sistemi, Tiirk tipi baskanlik rejimi olarak
tanimlanip giindeme geldigi ilk zamanlarda da gesitli gevrelerce, bu tir bir hiikiimet
sisteminde iktidarin dengelenmesinin yegane yolu olarak yerelin glicli kilinmasi ge-
regi vurgulanmisti. Cumhurbaskanini merkeze koy arak son derece belirleyici kilan
Cumhurbaskanligl Hikiimet Sistemi ile birlikte yeni hiikiimet sisteminde yerelin ¢ok
daha fazla vesayet altina alinmasi, demokratik igleyis kanallarinin éniiniin tamamen
kapanmasina neden oldu.

Yerele Yetki Aktariminin Demokratik Yonetime
ve Barisa Saglayacagi Katkilar

Yerele yetki aktarimi, demokratiklesme ve merkezi iktidarin demokrasi lehine sinirlan-
dinlmasinin en kestirme yollarindan biri olarak diigliniilebilir. Yerel yonetimlerin genis
yetkilerle gicli kilinmasi, demokrasinin dogrudan hale gelmesine de katki saglar. Ye-
rel yonetimler kural olarak, segim yoluyla olugmakla birlikte dogrudan hesap verme,
yonetimde seffaflik, bilgi edinme hakkinin saglanmasi, se¢im donemleri disinda da
izlenebilir olmak bakimindan gergekgi demokratik isleyis 6zelliklerine sahiptir.

Merkez ve yerel iktidarlar, halka dayali olmak seklindeki mesruiyet kaynaklarina da-
yanirlar. Dolayisiyla, sadece merkezi yonetim degil, yerel yonetimler de halka dayali
iktidarlardir. Farklilastiriimis mesruiyet yapilandirmalari, toplumun farkl diizeylerdeki
gereksinimlerine iligkin kararlari, demokratik yollarla almayi hedeflemelidir. Demok-
ratik isleyisin gergeklestiriimesinde, merkez gibi mesruiyet kaynagini kullanan yerelin
geliskinligi ve glicu belirleyici niteliktedir. Merkezi iktidarin; belediyelerin ve bolgele-
rin drglitlenme bigimlerine ya da vatandaslarin yerel diizeydeki demokratik haklarina
mudahalesi, yerelin kendine 6zgl kosullarinin géz ardi edilmesi, mesruiyet kaynakla-
rindan birinin ortadan kalkmasina neden olur. Bu durum ayni zamanda merkezin, ye-
reldeki demokrasiyi koruma sorumlulugunu yerine getirememesi anlamina gelir. Cogu
catigmanin nedeni, hiikimetlerin uzun yillar, merkezden uzaktaki bolgelerde yagayan
vatandaglarin idaresinde olanlara iligskin karar alirken, bigimsel yetkilerine dayanma-
lari ve tepeden inme yéntemleri kullanmalaridir. Merkezden alinan kararlar, yerel bi-
rimlerin sorumluluk alanlarinda da bosluklara neden olmaktadir. Oysa demokratik dii-
zenlerde, yonetenler ve karar alicilar bakimindan sorumluluk boyutunun, alinan yanlis
kararlarin etkilerini, bireyler tarafindan aninda hissedebilecek sekilde tasarlanmasi
gerekir. Guglu yerel iktidarlar, gesitliligin korunmasina da hizmet ederler. Bir yandan
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ments have for many years relied on formal authority and used top-down methods when
making decisions about what happens in the administration of citizens living in remote
areas. Decisions taken from the centre also cause gaps in the responsibility areas of local
units. However, in democratic systems, the dimension of responsibility for the rulers and
decision makers should be designed in such a way that individuals can instantly feel the
effects of the wrong decisions that are made. Strong local powers also serve to preserve
diversity. On the one hand, religious and cultural community, on the other hand, local
community belonging, which is based on local autonomy, also has a liberating effect.“®

Today, the unrestricted powers of the central government render individuals and all kinds
of groups politically ineffective. The way to overcome the imbalance created by the accu-
mulated powers of the central government is to develop local governments and autono-
mous structures. Local structures are also essential for the stability of the democratic sys-
tem. Local political structures are different foci where individuals can express themselves,
and they allow different ideas to spread. The diversity protected through local political
structures enriches almost every area of the country and improves democratic methods.
Local autonomies not only balance the central power, but also provide the creation of
independent power centres that compete with it on democratic grounds, and the environ-
ment in which future opposition leaders will grow and acquire political skills.#?

In Western democracies, strengthened local governments balance the central government
to alarge extent. This is part of the reason why they are designated as “local democracies”.
Turkey has serious problems both in terms of transferring authority to local governments
in terms of geography and delegating authority to autonomous institutions in terms of
service. As a rule, the method of keeping the powers at the centre is exercised. Since the
past, local governments in Turkey have remained far from being structures that would con-
tribute to the development of a democratic society by balancing the central government.
The taboos surrounding the Kurdish issue and the fear of division were the main reasons
why local governments remained weak. Except for the 1921 Constitution, all constitutions
tended towards measures which would strengthen the centralist governmental approach.
Nation-state building was understood in Turkey as the acceptance of uniform citizenship,
and the unity of the state in the form of power concentrated in the centre. As such, any
diversity and empowerment of the local was perceived as a threat to the indivisibility of
the state.

(48) Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu iktidar: Kuram ve Uygulama’, Anayasa Hukuku Dergisi,
Cilt:1, Sayr:1, 2012, s. 91-93.

(49) S. M. Lipset, Siyasal insan, Gev: Mete Tuncay, Teori Yayinlari, Ankara 1986, s. 6, 7.
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dinsel ve kultlrel topluluk, diger yandan yerel 6zerklik tzerine kurulu yerel topluluk
aidiyetinin ayni zamanda 6zglrlestirici etkisi olmaktadir.#®

Gilinlimiizde, merkezi iktidarin sinirlanamayan yetkileri, bireyleri ve her tirlii grubu
siyasal agidan etkisiz kilmaktadir. Merkezi iktidarda biriken yetkilerin yarattigi denge-
sizligi asmanin yolu, yerel yonetimlerin ve 6zerk yapilarin gelistirilmesidir. Yerel yapilar
demokratik sistemin istikrari i¢in de sarttir. Yerel siyasi yapilar, bireylerin kendilerini
ifade edebilecekleri farkli odaklar olup, farkl fikirlerin yayilmasini saglarlar. Yerel si-
yasi yapilar yoluyla korunan cgesitlilik, Gilkenin hemen her alanina zenginlik katarak,
demokratik yontemleri gelistirir. Yerel 6zerklikler, merkezi iktidari dengelemekle kal-
maz, demokratik zeminde onunla yarisacak bagimsiz glic merkezlerinin yaratiimasini,
gelecekteki muhalif liderlerin yetisecegi ve siyasal yetenekler kazanacagl ortamlarin
olugmasini da saglarlar.#®

Bati demokrasilerinde giiclendirilmis yerel iktidarlar, blyik oranda merkezi iktidari
dengelemektedirler. Bu nitelikleriyle “yerel demokrasiler” tanimlamasi gelistirilmistir.
Tirkiye’nin, hem cografi anlamda yerel yénetimlere yetki aktarimi hem de hizmet y6-
niinden 6zerk kurumlara yetki birakma yoéniinde ciddi sorunlari bulunmaktadir. Kural
olarak yetkilerin merkezde tutulmasi yontemi uygulanmaktadir. Tiirkiye’de gegmisten
beri yerel yonetimler, merkezi iktidari dengeleyerek demokratik toplumu gelistirecek
yapilar olmaktan ¢ok uzak kaldilar. Kiirt meselesi ve béliinme fikri etrafindaki tabu-
lar, yerel yonetimleri zayiflatan temel nedeni olusturdu. 1921 Anayasasi disindaki tim
anayasalar, merkezi ydnetim anlayisini glicli kilacak tedbirlere yoneldiler. Ulus devlet
insasi Turkiye'de, tek tip vatandaslgin kabull ve merkezde yigilan iktidar bigimindeki
devletin tekligi olarak anlagildi. Bu nedenle, her tiirll gesitlilik ve yerelin gliclenmesi,
devletin bollinmezligine karsi bir tehdit olarak algilandi.

Tirkiye'de zaten sinirh olan yerel 6zerklik alanlari son donemlerde, Kiirtlerin yasadigi
illerdeki yerel yonetimlerin neredeyse hemen hepsine kayyim atamasi yapilarak, ta-
mamen ortadan kaldiriimis oldu. Yerel demokrasi olanaklarinin bu diizeyde ortadan
kalkmasi, toplumsal barigin tesisi 6niindeki en temel engellerden birine dontismus
gozikiyor. Oysa gatisma ¢o6zimi siirecinde, ¢oziim igin 6nerilen temel énlemlerden
biri yerel yonetimlerin cok daha 6zerk konuma yiikseltilmesiydi. Yerel 6zerklikler ko-
nusunda tam ters bir istikamete déniilmesi, gatismanin siyasal ¢ézlimiinden de ayni
oranda uzaklasildiginin kaniti olarak goriilmektedir. Dolayisiyla, yerel 6zerkligin gelis-

(48) Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu iktidar: Kuram ve Uygulama’, Anayasa Hukuku Dergisi,
Cilt:1, Sayr:1, 2012, s. 91-93.

(49) S. M. Lipset, Siyasal insan, Cev: Mete Tungay, Teori Yayinlari, Ankara 1986, s. 6, 7.
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Areas of local autonomy, which are already restricted in Turkey, have recently been com-
pletely abolished through the appointment of trustees to almost all the local governments
in the Kurdish provinces. The disappearance of local democracy opportunities at this level
seems to have turned into one of the main obstacles to the establishment of social peace.
However, in the conflict resolution process, one of the main measures proposed for res-
olution was to raise local governments to a much more autonomous position. The turn in
the opposite direction regarding local autonomy is seen as proof that the political solution
of the conflict has been left behind for the time being. Therefore, possible democratic
measures for the development of local autonomy will also constitute the most important
steps towards social peace.

In Turkey, the most important discussion topic in the context of the protection of democ-
racy is how to fill the democracy deficit that has arisen due to the loss of the balance of
horizontal separation of powers in the Presidential Government System in terms of leg-
islative-judicial powers. Vertical power sharing should be considered as the main way to
eliminate this contradiction in the democratic system and to ensure a democratic political
structure. Under the current system, there is no solution other than strengthening the
local governments as much as possible for balancing the central power and democrati-
zation.

The debate on the balance of power between the central and the local as a requirement of
democracy is not a new one for Turkey. Strengthening the local governments was one of
the issues that was kept on the agenda within the scope of democratic new constitution
studies and was among the obligations stipulated in the content of the democratic con-
stitution for social peace.

Strong local autonomies for Turkey, independent of identity and cultural rights, were seen
as important in the opening of democratic channels and democratic representation in
the form of modern government. In fact, especially in the atmosphere of the resolution
process, strong local governments were considered as a fundamental way of peaceful
coexistence and unitary state structure gaining democratic power.®® Countering concerns
that the unitary state structure would be compromised, it was raised that strong local gov-
ernments did not mean a federal structure, and that although the federal states were un-
ions of political entities with the right to self-determination, the right of self-determination
of strong local units such as regional governments belonged to the whole of the nation.®”

In all the studies on the preparation of a new constitution, which gained momentum from
the beginning of the 2000s until the 2017 Constitutional amendments that brought about

(50) Sevtap Yokus, Tiirkiye'de Catigma Goziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara 2013, s. 232.
(51)  Atilla Nalbant, Uniter Devlet, Yapi Kredi Yayinlar, istanbul 1997, 226.
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tirilmesine yonelik olasi demokratik 6nlemler ayni zamanda toplumsal baris yoniinde-
ki en 6nemli adimlari olusturacaktir.

Tirkiye’de, Cumhurbagkanhgl Hiikiimet Sisteminde, yasama-yargi erkleri bakimindan,
yatay erkler ayriligi dengesinin biyiik oranda yitirilmis olmasi nedeniyle ortaya ¢ikan
demokrasi agiginin nasil tamamlanabilecegi, demokrasinin korunmasi baglaminda
en onemli tartisma konusunu olusturmaktadir. Demokratik sisteme aykirihigin gide-
rilmesi ve demokratik siyasal yapinin saglanmasi igin, dikey yetki paylagimi temel yol
olarak diisliniilmelidir. Mevcut sistemde, merkezi iktidarin dengelenmesi ve demok-
ratiklesme icin yerel yonetimlerin elden geldigince gliclendirilmesinden baska ¢dziim
bulunmamaktadir.

Demokrasinin geregi olarak merkez-yerel iktidar dengesi tartismasi Tiirkiye bakimin-
dan yeni bir konu degildir. Yerelin gliglendirilmesi, demokratik yeni anayasa ¢aligma-
lari kapsaminda siirekli glindemde tutulan konulardan biriydi ve toplumsal barisa d6-
niik demokratik anayasanin iceriginde 6ngoriilen zorunluluklar arasindaydi.

Tirkiye igin glicll yerel 6zerklikler; kimlik ve kiltlrel haklardan bagimsiz olarak, ¢ag-
das yonetim bicimi seklinde demokratik kanallarin agilmasinda ve demokratik tem-
silde 6nemli goriilmekteydi. Aslinda, ozellikle ¢oziim sireci atmosferinde de glicli
yerel iktidarlar, birlikte bariggil yasamin ve Uniter devlet yapisinin, demokratik giic
kazanmasinin temel bir yolu olarak diisiiniildii.®® Uniter devlet yapisindan &diin veri-
lecegi kaygilari karsisinda; gliglii yerel yonetimlerin federal yapi anlamina gelmedigi,
federal devletlerin, kendi kendini belirleme hakkina sahip siyasal varliklardan olugsan
birlikler olduklari halde, bolge yonetimleri gibi glicli yerel birimlerin kendi kendini
belirleme hakkinin ulusun butiniine ait oldugu®” bu tartigsmalar sirasinda agiklanan
konular arasindaydi.

2000’li yillarin bagindan itibaren hiz kazanan ve Cumhurbaskanligl Hiikiimet Sistemi-
ni getiren 2017 Anayasa degisikliklerine kadar gegen siiregte yeni anayasa hazirligina
dair yapilan tim calismalarda, yerel 6zerkliklerin gelistirilmesi dnerilmekteydi. Bu ¢a-
lismalarin bir kisminda, somut olarak da bdlge yonetimlerinin olusturulmasi yéniinde-
ki Oneriler yer almaktaydi. Bu ¢alismalar kapsaminda, kimlik ve kiltiirel haklardan ba-
gimsiz olarak cagdas yonetim bigimi seklinde demokratik kanallarin agiimasi igin idari
ve hizmet temelli gliglii yerel birimlerin gelistirilmesinin bir zorunluluk oldugu kabul
edilmekteydi. Tim bu galigmalar dolayisiyla, Turkiye'de yerel yonetimlerin 6zerkliginin
gelistirilmesi konusunda yénteme iligskin dneriler bakimindan yeterli birikim kazanil-
mis oldu.

(50) Sevtap Yokus, Tiirkiye'de Catigma Goziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara 2013, s. 232.
(51)  Atilla Nalbant, Uniter Devlet, Yapi Kredi Yayinlari, istanbul 1997, 226.
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the Presidential Government System, it was recommended to develop local autonomy. In
some of these studies, there were suggestions for the establishment of regional admin-
istrations in concrete terms. Within the scope of these studies, it was accepted that it
was a necessity to develop strong administrative and service-based local units in order to
open democratic channels in the form of a modern administrative style, independent of
identity and cultural rights. As a result of all these studies, sufficient knowledge has been
gained in terms of suggestions regarding the method for improving the autonomy of local
governments in Turkey.

Three methods were proposed to strengthen the local governments in a new democratic
constitution. First, by eliminating the provisions that prevent decentralisation, bringing
the existing concepts of decentralisation into effect. Second, providing a truly local rep-
resentation. Third, the proposal was inserting vertical balance and control in the spirit of
the Constitution through regionalisation.®? However, there was no opportunity to imple-
ment these suggestions.

In the Presidential Government system, in fact, the issue of transferring authority to the lo-
cal governments has become a much higher priority. It is a fact that the limitation of polit-
ical power can be achieved by means beyond the separation of powers and even the pow-
er-opposition balance in today’s democracies. One of the most effective ways of balancing
power is the strengthening of local jurisdictions. At this juncture, democratization in the
administrative structure has a key role. Along with all government systems in practice, the
vertical sharing of power has an important role in the development and establishment of
democracy. In Turkey’s new government system, in the unbalanced power structure that
emerged with the excessive powers accumulated in the President, the easiest method of
creating new balances may be strong local autonomies. In the Presidential Government
System, where local governments are weakened even more, democratic functioning con-
ditions are rapidly deteriorating.

In the regional state structure proposed for Turkey, the criteria and methods to be used in
the creation of regions are very important. Two different methods are discussed. The first
is to make arrangements that will allow the process of unification of provinces that are
close due to their economic, social, cultural and historical ties. For this, the current provin-
cial councils can be authorized. The second is the establishment of regional administra-
tions through the authority of the Assembly. It is also possible to use these two methods

(52) Cengiz Aktar, “Anayasada ademimerkeziyetin istisna degil kural olmasinin Gniindeki engeller nelerdir? Gelismis tlkelerde bu
engeller neden ve nasil bertaraf edilir?", Tiirkiye'nin Anayasa Giindemi, letisim Yayinlar, istanbul 2018, s. 320.
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Demokratik yeni bir anayasada yerelin giiglendirilmesi igin iig yol &nerilmisti: ilki, ade-
mimerkeziyeti engelleyen hiikiimlerin ayiklanarak, mevcut ademimerkeziyete iligkin
kavramlara islerlik kazandirmak. ikincisi, gergek anlamda bir yerel temsil saglamak.
Uciinciisii ise, dikey denge ve denetlemeyi bdlgesellesme yoluyla Anayasa’nin ruhuna
yerlestirmek.®? Ancak bu 6éneriler yagama gegme olanagi bulamadi.

Cumhurbaskanhgl Hiikiimet sisteminde aslinda, yerele yetki aktarimi konusu gok
daha oncelikli bir hal almistir. Siyasi iktidarin sinirlandirilmasinin glintimiiz demok-
rasilerinde, erkler ayriliginin hatta iktidar-muhalefet dengesinin 6tesindeki araglarla
da saglanabildigi bir gergekliktir. iktidarin dengelenmesinde en etkin yollardan biri,
yerel yetki alanlarinin giiglendirilmesidir. Bu noktada, idari yapidaki demokratiklegsme
anahtar role sahiptir. Uygulanan bitlin hiikiimet sistemleri ile birlikte, iktidar yetkileri-
nin dikey paylasimi, demokrasinin gelismesinde ve yerlesmesinde énemli paya sahip-
tir. TUrkiye’nin yeni hikiimet sisteminde, Cumhurbaskaninda biriken asiri yetkilerle
ortaya gikan dengelenemeyen iktidar yapisinda da, yeni dengelerinin yaratilmasinin
en kolay yontemi, giicll yerel 6zerklikler olabilir. Yerel yonetimlerin daha da zayif dii-
slirtildiigli Cumhurbaskanligl Hikiimet Sisteminde, demokratik isleyis kosullarindan
hizla uzaklasiimaktadir.

Tirkiye igin 6nerilen bolgeli devlet yapisinda, bélgelerin olusturulmasinda kullanila-
cak 6lgiitler ve yéntemler konusu oldukca énemlidir. iki farkli yéntem lizerinde durul-
maktadir. Birincisi; ekonomik, sosyal, kiiltlrel ve tarihsel baglari nedeniyle yakin olan
illerin birlesmesi slirecine olanak saglayacak diizenlemelere gidilmesidir. Bunun igin
mevcut il genel meclislerine yetki taninabilir. ikincisi; Meclis’in kullanacagi yetkiyle
bolge yonetimlerinin olusturulmasidir. Bu iki yontemin birlikte kullanilmasi da ola-
naklidir. Yani, isteyen illerin kendi iradeleriyle birlesmesi, bu yola gitmeyen iller baki-
mindan Meclis’in karar vermesi. Ikinci yéntem kullanildiginda, 2006 tarihli 5449 sayili
yasayla dilizenlenen “bolge kalkinma ajanslan”, bolgesel sinirlarin belirlenmesinde
dikkate alinabilir. Merkeziyetgiligin azaltilmasini hedefleyen yontemler, yasa degisikli-
gi ile gelistirilebilir. Ancak konunun Tiirkiye’deki dnemi ve olasi anayasaya aykirilik id-
dialarini 6nlemek igin anayasal diizenlemeler yolu tercih edilmelidir.®® Bélgesellegsme
nedenleri, ekonomik, glivenlik nedenleri, siyasal ve kiiltiirel nedenler olarak katego-
rilendirilebilir. Ornegin, Tiirkiye'de Giineydogu Anadolu Projesi (GAP) Bélge kalkinma
idaresi, ekonomik nedene dayali bélgesellesmenin bir rnegi seklinde nitelendirilebi-

(52) Cengiz Aktar, “Anayasada ademimerkeziyetin istisna degil kural olmasinin Gniindeki engeller nelerdir? Geligmis iilkelerde bu
engeller neden ve nasil bertaraf edilir?”, Tiirkiye'nin Anayasa Giindemi, iletisim Yayinlan, istanbul 2018, s. 320.

(53) Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalari”, Demokratik Anayasa, Metis Yayinlar, istanbul 2012, s. 136,137.
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together. In other words, this would mean the unification of the provinces that want it by
their own will, and the decision of the Assembly for the provinces that do not follow this
path. When the second method is used, the “regional development agencies” regulated by
the Law No. 5449 of 2006 can be taken into account in determining the regional borders.
Methods aiming to reduce centralization can be improved with a change in law. However,
considering the importance of the issue, and also in order to prevent the possible claims
of unconstitutionality, the way of constitutional arrangements should be preferred.®® The
reasons for regionalisation can be categorized as economic, security-related, political and
cultural. For example, the South-eastern Anatolia Project (GAP) Regional Development
Administration in Turkey can be characterized as an example of regionalisation based on
economic reasons. Regionalisation based on political reasons arises from the need for
autonomy that requires wider participation in the face of the blockage and ineffective-
ness of the central state. Thus, local powers gain the opportunity to participate effectively
in national planning. For Turkey, regionalisation on an administrative basis can also be
supported by a tendency towards democratization and balancing the central government
politically. Legal protection of ethnic and cultural diversity and securing the rights within
this framework at constitutional-legal levels will be considerably decisive steps towards
peace.

Turkey is geographically spread over a very wide area. Economic, social and cultural differ-
ences of geographically determined regions are evident. An important point made in the
process of Turkey’s harmonization with the European Union was that the European Union
bodies were able to improve the way of communication directly with the regions for related
issues, especially regarding economic differences. The regional differences of Turkey are
not only related to the development of the regions. It is known that economic resources
and production also differ. For example, while the priority of the Black Sea Region is fish-
ing, the priority of the Mediterranean Region is tourism, and the priority of the Eastern
Anatolian Region is animal husbandry. Each region has its own economic and production
conditions. Even for this reason alone, it can be argued that Turkey needs strong regional
governments. Developing regionalisation as strong local units is one of the main ways to
eliminate the roots of the problems that are experienced due to ethnic and cultural dif-
ferences, and which turn into an armed conflict. This path is also one of the mandatory
methods to be followed in building a lasting peace.

(53) Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalan”, Demokratik Anayasa, Metis Yayinlar, istanbul 2012, s. 136,137.
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lir. Siyasal nedene dayali bolgesellesme, merkezi devletteki ttkanma ve etkisizlesme
karsisinda, daha genis katilimi gerektiren bir 6zerklik gereksiniminden dogar. Boylece,
yerel glcler, ulusal planlamaya etkin bir sekilde katilma olanagi kazanir. Tlrkiye igin
idari temelde bir bolgesellesme ayni zamanda demokratiklesme ve merkezi yénetimi
siyasal agidan dengeleme yonelimiyle desteklenebilir. Etnik ve kiiltlrel gesitliligin hu-
kuksal yolla korunmasi ve bu gergevedeki haklarin Anayasal-yasal diizeylerde gliven-
ceye kavusturulmalari bariga doniik oldukga belirleyici adimlar olacaktir.

Tirkiye, cografi olarak ¢ok genis bir alana yayillmaktadir. Cografi olarak belirlenmis
bélgelerin ekonomik, sosyal, kiltirel farkliliklar belirgindir. Turkiye’nin Avrupa Birli-
gi’ne uyum siirecinde, Avrupa Birligi organlarinin, 6zellikle ekonomik temelli farklilik-
lar dogrultusunda ilgili konular igin dogrudan bdlgelerle iletisim yolunu gelistirebildigi
hatirlatilan 6nemli bir husustu. Tirkiye’'nin bélgeler arasi farkllig sadece bolgelerin
geligkinligi agisindan degildir. Ekonomik kaynaklarin ve tretimin de farkhlastigi bilin-
mektedir. Ornegin, Karadeniz Bélgesi’nin énceligi balikgilik iken, Akdeniz Bélgesi’nin
onceligi turizm, Dogu Anadolu Bdlgesi’nin dnceligi hayvanciliktir. Her bir bdlgenin
kendine 6zgli ekonomik ve lretim kosullari bulunmaktadir. Sadece bu nedenle bile
olsa Turkiye’'nin giicli bolgesel yonetimlere gereksinimi oldugu belirtilebilir. Etnik ve
kiltlrel farkhiliklar nedeniyle yasanan ve silahli bir gatigmaya doniisen sorunlarin te-
mellerinin ortadan kaldirilmasi igin de, giicll yerel birimler olarak bdlgesellesmenin
geligtirilmesi, baglica yollardandir. Bu yol ayni zamanda kalici bir barigin ingasinda
izlenmesi gereken zorunlu yontemlerdendir.

(53) Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalari”, Demokratik Anayasa, Metis Yayinlari, istanbul 2012, s. 136,137.
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CONCLUSION

Balancing the ruling power with democratic methods has always been a problem in Tur-
key. The balance of the legislative-executive powers, the control of power through judicial
review, the balance of power-opposition, the restriction of the ruling power by civil society
and collective opposition, the limitation of the ruling power in the field of freedoms - all el-
ements which should be present in democratic regimes have not yet been achieved in Tur-
key. The rule of law principle could not be put into practice together alongside the sub-prin-
ciples it contains. As a requirement of the rule of law, an understanding of power based on
the law could not be established, since all actions and actions of the administration were
under judicial control. The conditions for democracy could not be created through law.

The conditions in Turkey’s membership process to the European Union, are the improve-
ments in the legal regulations, especially in the Constitution, in the direction of democracy
and human rights, and most importantly, the solution process initiated for social peace
created an extremely favourable atmosphere of hope regarding democratization in Turkey.

The Presidential Government System, which was put into effect with the 2017 Constitu-
tional amendment made under the conditions of the emergency regime, had an effect
that reversed the favourable environment in which democracy could develop in previous
periods. The main reason for this is that the balance of powers, which is a requirement
of democracy, has been lost in terms of state organs. At the same time, it added a much
greater tension to the already polarized structure of society. It completely destroyed opti-
mism about peace.

Due to the horizontal loss of balance among the state organs as a result of the imple-
mentation of the Presidential Government System, it is essential to develop a number
of balancing methods for democratic functioning. Direct democracy mechanisms should
also be developed and implemented as tools to democratize the implementation of the
governmental system. In particular, the elimination of legal regulations that prevent pres-
sure groups from operating effectively and which also prevent social opposition is imper-
ative for democratic development considering Turkey’s political conditions. While there
is a search for power centres that may stand up to the ruling power due to the inability
to maintain the legislative-executive balance even under the parliamentary regime, the
necessity of transforming the balance in the face of the legislative-approved personalized
ruling power into a central power versus local power balance is felt much more intensely.

For all these reasons, it is essential to mobilize mechanisms which will balance the central
government, especially the strengthening of local governments, for steps in a democratic
direction and therefore for a new peace-oriented process in Turkey.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

SONUG

iktidarin demokratik yéntemlerle dengelenmesi Tiirkiye’de her zaman bir sorun ola-
rak varlik gosterdi. Demokratik rejimlerde olmasi gereken, yasama-yiiriitme erklerinin
dengesi, yargl denetimi yoluyla iktidarin denetlenmesi, iktidar-muhalefet dengesi, si-
vil toplum ve toplusal muhalefetle iktidarin kusatilabilmesi, 6zgirliikler alaniyla ik-
tidarin sinirlihgl, Tirkiye agisindan gegmisten bu yana saglanamadi. Hukuk devleti
ilkesi, icerdigi alt ilkelerle birlikte yasama gegirilemedi. Hukuk devletinin geregi ola-
rak, yonetimin her tirli eylem ve isleminin yargl denetimi altinda olmasi dolayisiyla
hukuka bagli iktidar anlayisi yerlestirilemedi. Hukuk yoluyla demokrasi kosullari olus-
turulamadi.

Tirkiye’nin Avrupa Birligi'ne Uiyelik stirecindeki kosullari, bagta Anayasa olmak Uzere,
hukuksal dlizenlemelerdeki demokrasi ve insan haklari yoniindeki iyilestirmeler ve en
onemlisi toplumsal barig yoniinde baglatilan ¢éziim siireci, Turkiye'de demokratikles-
me dogrultusunda son derece olumlu bir atmosfer ve umut havasi yaratti.

2017°de olaganiistii rejim kosullarinda yapilan 2017 Anayasa degisikligiyle yirirlige
konulan Cumhurbaskanhigl Hiiklimet Sistemi, énceki donemlerdeki demokrasinin
gelisebilecegi yonlindeki olumlu ortami tersine geviren bir etki yaratti. Bunun en
temel nedeni, devlet organlari bakimindan demokrasinin geregi olan erkler dengesi-
nin yitirilmis olmasidir. Bu durum ayni zamanda, zaten kutuplagmis toplum yapisina
cok daha bliylik bir gerilim eklemis oldu. Barisa iligkin iyimserligi tamamen ortadan
kaldirdi.

Cumhurbagkanlhigl Hiklimet Sistemi uygulamasi sonucunda devlet organlarinin, ya-
tay dizlemdeki denge kaybi nedeniyle, demokratik isleyis icin denge saglayici bir
takim yontemlerin gelistirilmesi sarttir. Dogrudan demokrasiye iliskin mekanizmalar
da, hiikimet sistemi uygulamasini demokratiklestiren araglar olarak gelistiriimeli ve
uygulanmalidir. Ozellikle baski gruplarinin etkili faaliyet géstermelerini engelleyen,
toplumsal muhalefeti 6nleyen yasal diizenlemelerin ortadan kaldiriimasi, Tiirkiye’nin
siyasal kosullari kargisinda demokratik gelisim igin zorunludur. Parlamenter rejim ko-
sullarinda bile yasama-yiriitme dengesinin saglanamamasi nedeniyle iktidari kusa-
tabilecek gli¢ odaklar arayisi varken, yasama onayli kisisellesmis iktidar karsisinda
dengenin, esas olarak, merkezi glig-yerel glic dengesine donlstirilmesi zorunlulugu
cok daha yogun bir sekilde hissedilmektedir.

Tim bu nedenlerle, Tiirkiye’de demokratik yonde adimlar ve dolayisiyla barigsa doniik
yeni bir slireg icin, basta yerel yonetimlerin gliclendirilmesi olmak lizere, merkezi ikti-
dari dengeleyecek mekanizmalarin harekete gegirilmesi elzemdir.
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Dr. VAHAP COSKUN

CONSTITUTIONAL PRIORITIES
IN THE KURDISH ISSUE

The Constitution and the Kurdish Issue

A constitution is the basic text that determines the political and legal order of a country.
In general, a constitution has three functions: firstly, it establishes the institutional struc-
ture of the state and determines the duties and authorities of the institutions that use the
state power. Secondly, it safeguards the rights and freedoms of individuals, and provides
balance and predictability to all the activities of the state through clear rules. Thirdly, it
defines the common identity of the people and the nation. As such, constitutionalism has
a greater meaning than just making the basic law under the constitution.

The 1982 Constitution, still in force in Turkey, is the product of a military coup. This consti-
tution was imposed on the people two years after the military coup, which took place on
September 121", 1980, a coup that had a crushing effect on society as a whole. Democratic
will was not a part of the constitution-making process. In an environment where all dem-
ocratic principles were suspended, a text prepared by the military junta was forced upon
the people through pressure and intimidation.

In addition to the anti-democratic way in which the 1982 Constitution was drafted, the
content of the Constitution cannot be said to embody democratic values. The putschists
acted with a tyrannical and authoritarian vision, and not with view centred around freedom
and rights. They opposed pluralism and adopted a Procrustean approach to society. For
this reason, the 1982 Constitution did not respond to the demands of different segments
of the population, nor could it adapt to the changing social and political conditions.

The 1982 Constitution was amended many times, at times broadly and at other times in
a more limited scope, as it could not meet social demands and keep up with the societal
changes.” The aim was to loosen the grip that the Constitution had placed on society and
to expand the sphere of freedom within society. As a result of these amendments, the 1982
Constitution became quite a different text when compared to its original version, but its
anti-democratic essence remained.

(1) For the amendments made to the 1982 Constitution, see (in Turkish): Fazil Hiisnii Erdem-Yunus Heper: “Tiirkiye Cumhuriyeti
Anayasalari ve Anayasa Onerileri” (“Constitutions of the Turkish Republic and Constitutional Proposals”)
SETA Yayinlari, Ankara, 201.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Dr. VAHAP COSKUN

KURT MESELESINDE
ANAYASAL ONCELIKLER

Anayasa ve Kiirt Meselesi

Anayasa, bir llkenin siyasi ve hukuki dlizenini belirleyen temel metindir. Genel olarak
bir anayasanin (g iglevinin oldugu belirtilir: Birincisi, devletin kurumsal yapisini inga
etmesi, devlet giiciinii kullanan kurumlarin gérev ve yetkilerini belirlemesidir. ikinci-
si, bireylerin hak ve 6zgirliklerini teminat altina alarak devleti sinirlamasi, agik ve
net kurallarla devletin biitiin faaliyetlerine denge ve dngoriilebilirlik kazandirmasidir.
Uglinciisii de, bir halkin/ulusun ortak kimligini tanimlamasidir. Bu itibarla anayasaci-
lik, sadece “anayasa” ismi verilen temel kanunu yapmaktan daha mihim bir anlama
sahiptir.

Tirkiye'de yirirlikteki 1982 Anayasasi, bir askeri darbenin trlinlidiir. Bu anayasa, 12
Eyliil 1980°de gergeklesen ve biitiin bir toplumun lizerinden silindir gibi gecen aske-
ri darbeden iki yil sonra halka dayatildi. Demokratik irade, anayasa yapim siirecinin
disinda tutuldu. Biitiin demokratik ilkelerin askiya alindigi bir vasatta, cuntacilarin
hazirlattigi bir metin baskiyla ve gézdagi verilerek halka kabul ettirildi.

Hazirlanma ve halkoyuna sunulma ydntemi itibariyle anti-demokratik olan 1982 Ana-
yasasinin icerigi de demokratik degerlerden uzakti. Darbeciler, 6zgiirliik ve hak mer-
kezli bir bakigla degil, baskici ve otoriter bir tasavvurla hareket ettiler, gogulculuga
cephe aldilar ve topluma tek tip bir deli gomlegi giydirmeye calistilar. Bu nedenle 1982
Anayasasi, farkl kesimlerin istemlerine yanit tiretmedigi gibi degisen sosyal ve siyasi
sartlara da uyum saglayamadi.

Toplumsal talepleri kargilayamadigi ve sosyolojik degisime ayak uydurmadig icin 1982
Anayasasi, kimi genis kimi de dar kapsamli olmak lizere birgok kez degistirildi.” Amag,
Anayasanin toplumu igine soktugu cendereyi gevsetmek, toplumun 6zgirliik alanla-
rini genigletmekti. 1982 Anayasasi bu degisikliklerle ilk halinden oldukga farkh bir
metne doniistl, ama Anayasasinin 6zlindeki demokrasi kargiti 6z varhgini stirdirdi.

(1) 1982 Anayasasinda yapilan degisiklikler igin bakiniz: Fazil Hisnii Erdem-Yunus Heper: “Tiirkiye Cumhuriyeti Anayasalari ve
Anayasa Onerileri”, SETA Yayinlari, Ankara, 2011.
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Today, the 1982 Constitution does not fulfil any of the three functions expected from a
constitution. First, objections to the institutional structure of the state as envisaged by
this Constitution are increasing. These objections, which existed since the first day of
its adoption, are increasing more rapidly since the change in the government system on
April 16, 2017. Secondly, there is a widespread belief that this Constitution does not pro-
tect rights and freedoms, and that it turns Turkey away from democratic principles and
towards an authoritarian country. Thirdly, it is said that this Constitution cannot produce
an identity recognised and adopted by all, an identity to which all members of society feel
they belong.

As such, Turkey is currently experiencing a deep constitutional problem. The fact that all
parties that currently have a group in the Grand National Assembly of Turkey are prepar-
ing a constitution confirms the existence of this problem. Political parties, both those in
power and in the opposition want to change the 1982 Constitution, either partially or com-
pletely, which they also consider to be a “dysfunctional” and “unsuccessful” constitution.
While the opposition parties keep their proposals for change limited to the government
system,? the government promises a new constitution.®

When a new constitution is made or the existing one is amended, there must be a par-
ticular emphasis on the Kurdish issue. This is because the constitutional order is one of
the most important factors in both the emergence and the solution of the Kurdish issue.
To wit:

The Kurdish issue is essentially an ethno-political issue stemming from the suppres-
sion of, and failure to meet demands based on ethnic identity. The constitutional
choices of the Republican period, based on the denial, destruction, and exclusion
of the Kurdish identity, caused the emergence and exacerbation of the issue. At the
same time, as long as the constitutional paradigm remains the same, it will not be
possible to resolve the Kurdish issue. In order to achieve a solution, an appropriate
constitutional framework must be established first of all.

(2)  For the Future Party’s report titled “Future Model/Model For the Future in the Political System-Strengthened Parliamentary
System for Full Demacracy”, (in Turkish) see:
“https://gelecekpartisi.org.tr/duyuru/siyasal-sistemde-gelecek-modeli-tam-demokrasi-icin-guclendirilmis-parlamenter-sistem
For the “Improved and Strengthened Parliamentary System” report by the Good Party (in Turkish), see
https://iyiparti.org.tr/storage/img/doc/iyi-parti-iyilestirilmis-ve-guclendirilmis-parlamenter-sistem.pdf
For an outline of the CHP's report titled “A Strengthened Parliamentary System for a Democratic State of Law, an Independent
and Impartial Judiciary” (in Turkish), see:
https://www.gazeteduvar.com.tr/chpnin-parlamenter-sistem-onerisi-vatandasa-yasa-teklifi-ve-veto-hakki-haber-1526963

(3)  For the outline of the 100-item draft of the new constitution by the MHP (in Turkish), see:
https://www.bbc.com/turkce/haberler-dunya-56979692
President Erdogan stated that “the time has come for a new constitution” and that his party will prepare a “new and civil
constitution” (in Turkish): https://www.dw.com/tr/erdo%C4%9Fandan-yeni-sivil-anayasa-mesaj%C4%B1/a-56968230

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

1982 Anayasasinin bugiin, bir anayasadan beklenen ¢ islevi de yerine getirmedigi
soylenebilir: ilk olarak, bu Anayasanin 6ngdrdiigii devletin kurumsal yapisina yénelik
itirazlar bliyliyor. Kabul edildigi ilk glinden beri var olan bu itirazlar, 16 Nisan 2017'de
yapilan hiikiimet sistemi degisikliginden sonra daha da artiyor. ikinci olarak bu Ana-
yasanin hak ve 6zgiirlikleri koruyamadigi, Tlrkiye'yi demokratik ilkelerden uzaklasti-
rip otoriter bir ilke haline getirdigine dair diislince yayginlasiyor. Ve liglinci olarak da,
bu Anayasanin herkesin kendini icinde gordiigu, benimsedigi ve aidiyet hissettigi bir
kimlik Gretemedigi ifade ediliyor.

Dolayisiyla Tirkiye derin bir anayasa sorunu yasiyor. Halihazirda TBMM’de grubu bu-
lunan bitlin partilerin bir anayasa hazirhgi iginde olmalari, bu sorunun varhgini tes-
cilliyor. iktidari ve muhalefetiyle siyasi partiler, “is géremez” ve “basarisiz” oldugunu
dislindiikleri 1982 Anayasasini kismen veya tamamen degistirmek istiyorlar. Muhale-
fet partileri degisiklik onerilerini hiikiimet sistemi ile sinirl tutarken,? iktidar ise yeni
bir anayasa vaat ediyor.®

Yeni bir anayasa yapildiginda veya mevcut anayasa degistirildiginde, stiphesiz, Kirt
meselesinin lzerinde agirlikh bir sekilde durulmasi gerekiyor. Clinkli anayasal diizen,
Kiirt meselesinin hem dogmasinda hem de ¢oziimiinde en 6nemli faktorlerden biridir.
Soyle ki:
Kiirt meselesi, 6ziinde etnik kimlik taleplerinin bastirilmasi ve karsilanmamasin-
dan kaynaklanan etno-politik bir meseledir. Meselenin ortaya ¢ikmasinda ve de-
rinlesmesinde, Cumhuriyet déneminin Kiirt kimligini inkar, imha ve dislama lize-
rine kurulu anayasal tercihleri birincil derecede etkili olmustur. Diger yandan, bu
anayasal paradigma degismedigi miiddetce Kliirt meselesini ¢g6zmenin imkani da
yoktur. Céziim i¢in her seyden evvel, uygun bir anayasal ¢ergevenin olugturulmasi
lazimdir.

(2)  Gelecek Partisinin “Siyasal Sistemde Gelecek Modeli-Tam Demokrasi igin Giiglendirilmis Parlamenter Sistem” baslikli alismasini
icin bakiniz:
“https://gelecekpartisi.org.tr/duyuru/siyasal-sistemde-gelecek-modeli-tam-demokrasi-icin-guclendirilimis-parlamenter-sistem
¥l Partinin “lyilestirilmis ve Giiglendirilmis Parlamenter Sistem” galismasi igin bakiniz:
https://iyiparti.org.tr/storage/img/doc/iyi-parti-iyilestirilmis-ve-guclendirilmis-parlamenter-sistem.pdf
CHP'nin “Demokratik Hukuk Devleti igin Giiglendirilmis Parlamenter Sistem, Bagimsiz ve Tarafsiz Yargi” baslikl raporun ana
hatlari igin bakiniz:
https://www.gazeteduvar.com.tr/chpnin-parlamenter-sistem-onerisi-vatandasa-yasa-teklifi-ve-veto-hakki-haber-1526963

(3)  MHP'nin 100 maddelik yeni anayasa taslaginin ana hatlari icin bakiniz:
https://www.bbc.com/turkce/haberler-dunya-56979692
Cumhurbaskani Erdogan da “Yeni anayasanin vakti gelmistir” diyerek partisinin “yeni ve sivil bir anayasa” hazirlayacagini belirtti:
https://www.dw.com/tr/erdo%C4%9Fandan-yeni-sivil-anayasa-mesaj%C % B1/a-56968230
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There are two dimensions to the resolution of the Kurdish issue, they are disarmament
and constitutional-legal demands. A solution-oriented approach requires these two di-
mensions to be addressed simultaneously. This study will focus only on the constitutional
dimension, and not the subject of disarmament.

Many countries around the world face problems arising from ethno-political demands.
Each of these cases are unique. There is no one formula that will definitively solve such
problems, and which can be indiscriminately applied. As such, the case for each country
should be considered within its own historical, geographical, and political circumstances,
and a solution should be sought within this specific framework.

However, it should also be kept in mind that similar demands and reasons lie at the root of
these problems. Powell underlines that the same demands are often put forward almost
everywhere in the world. Demands such as the distribution of power, recognition and pro-
tection of minority rights, federalism, autonomy and sharing of resources.”” Formation of
at least a minimum amount of agreement regarding these demands will facilitate a solu-
tion.

Similar demands are also made regarding the Kurdish issue. There are three important
issues that come into focus in particular: education in mother tongue, citizenship and
administrative structure. It is stated that these demands must be met in order to resolve
the Kurdish issue and to bolster the will to coexist. In this study, these three issues are
discussed, with some suggestions made.

Education in the Mother Tongue

One of the most controversial aspects of the Kurdish issue in Turkey is the right to an
education in the mother tongue. The right to education in the mother tongue includes
education and instruction in the mother tongue of individuals. For education to be carried
out in accordance with this right the curriculum, equipment and documents to be used
must be prepared in the mother tongue, and the mother tongue in question must be valid
at all stages of education and instruction.

The recognition of the right to education in the mother tongue in countries where the
mother tongue and the official language are different does not mean that individuals can
learn only their mother tongue, as some people are wont to believe. The right to mother
tongue does not exclude the official language from education and teaching processes and
does not remove the obligation to learn and teach the official language. In the legislation
of countries that include indigenous languages and the mother tongue in their education

(4)  Jonathan Powell: “Terdristlerle Konusmak” (“Talking to Terrorists”), Geviri: Nuray Gnoglu, Aykin Yayinlari, istanbul, 2015, s. 281 vd.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Kirt meselesinde ¢ozlim, iki boyutlu distunilmelidir: Silahsizlandirma ve anaya-
sal-yasal talepler. Coziim odakli bir yaklagim, bu iki boyutun es zamanl olarak ele
alinmasini gerektirir. Silahsizlandirma konusuna girmeyecek olan bu galisma sadece
anayasal boyuta odaklanacaktir.

Diinya Uzerinde birgok llke etno-politik taleplerden kaynaklanan sorunlarla karsi
karsiyadir. Bu sorunlarin her biri kendine 6zglidir, biriciktir. Kimsenin elinde bu tir
sorunlari kesin bir bicimde ¢dzecek ve her yerde uygulanabilecek sihirli bir formdl
yoktur. Dolayisiyla her lilkenin problemi, kendi tarihi, cografi ve siyasi kosullari iginde
distinilmeli, ¢ozlim orada aranmalidir.

Bununla birlikte, bu sorunlarin temelinde benzer taleplerin ve nedenlerin yattigl da
unutulmamalidir. Powell, diinyanin hemen her yerinde genellikle ayni taleplerin ileri
strlldiglnin altini gizer. Bunlar da gliclin dagitilmasi, azinlik haklarinin taninmasi
ve korunmasi, federalizm, 6zerklik ve kaynaklarin paylasiimasi gibi taleplerdir.® C6-
zimin kapisini aralayacak olan, bu taleplere dair asgari bir mutabakatin olugsmasidir.

Kiirt meselesinde de benzer talepler giindeme geliyor. Ozellikle odaga yerlesen ig
onemli konu var: Anadilde egitim, vatandaslik ve idari yapi. Kiirt meselesinin ¢ozimi
ve ortak yagsama iradesinin gliglendirilmesi i¢in bu taleplerin karsilanmasi gerektigi
ifade ediliyor. Bu calismada, bu ti¢ konu tartigilmig ve bazi 6neriler getirilmistir.

Anadilde Egitim

Tirkiye'de Kiirt meselesi baglaminda {izerinde en gok miinakasa yapilan sorun alanla-
rindan biri, anadilde egitim hakkidir. Anadilde egitim hakki, egitim ve 6gretimin, birey-
lerin anadilinde yapilmasini ihtiva eder. Egitimin bu hakka uygun olarak yirtulebil-
mesi i¢in; mifredatin, kullanilacak olan arag-gereclerin ve dokiimanlarin anadilinde
hazirlanmasi, egitim ve 6gretimin biitlin asamalarinda anadilin gecgerli olmasi gerekir.

Anadil ile resmi dilin farkli oldugu Ulkelerde anadilinde egitim hakkinin taninmasi, ki-
milerinin sandig gibi, bireylerin sadece kendi anadillerini 6grenebilecekleri anlamina
gelmez. Anadil hakki, resmi dili egitim-68retim siireglerinin diginda tutmaz, resmi dilin
o6grenilmesi ve 68retilmesi zorunlulugunu ortadan kaldirmaz. Nitekim egitim sistemle-
rinde anadile yer veren iilkelerin mevzuatlarinda, genel olarak, iki tarafl bir diizenleme
yapilir: Bir taraftan devlete, herkese resmi dili 6gretmesi ylikiumliltgini getirir. Diger
taraftan da, egitim-68retimde anadil ile birlikte resmi dilin de kullaniimasini dngordr.

Diinya Uzerinde gok sayida lilkede bireylere anadilde egitim verilir. Her lilke bunun
icin, kosullarina en gok uyum gosteren ve ihtiyaglarini en iyi sekilde karsilayan bir

(4)  Jonathan Powell: “Terdristlerle Konusmak", Geviri: Nuray Gnoglu, Aykin Yayinlar, istanbul, 2015, s. 281 vd.
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systems, a bilateral arrangement is often made. On the one hand, it imposes an obligation
on the state to teach everyone the official language, and on the other hand, it envisages
the use of the official language along with the mother tongue in education.

In many countries around the world, individuals are given education in their mother tongue.
For this purpose, each country tries to produce a model that best suits its conditions and
best meets its needs.® There is no ultimate model that can be described as “the one” or
“ideal” in mother tongue education. This is because the social, political, and economic
conditions of each country are different from each other. In addition, changes in social life
make it necessary to constantly update education models.

Although the models are different, there is a common objective, as the right to education
in the mother tongue does not aim to only include learning and using one’s own mother
tongue. On the contrary, the aim is to give the person a language skill that will enable
them to express themselves in more than one language, as well as to live and to produce
academically within the framework of these languages.

In short, there is no contradiction between the mother tongue and the official language.
Using one in training does not require discarding the other. Education in the mother
tongue does not deprive the person of the official language and does not undermine the
common identity. The official language spoken by the majority is the common language
of all, but everyone should have the right to use, develop and spread their mother tongue.
When a correct system is in place, the two languages support each other.

“An Issue of Dignity”

Education in the mother tongue is central to the Kurdish issue. The demand for education
in the mother tongue is at the forefront of the Kurdish demands for constitutional guaran-
tees with regard to a number of issues. Although there are some disagreements on other
topics related to the Kurdish issue (citizenship, local administrations, etc.), we must stress
that the Kurds are in almost total agreement about the mother tongue matter.

For example, Kurdish political circles express different opinions about how the Kurdish
issue should be resolved within a political and administrative structure. Peoples’ Dem-

(5)  For country models, see (in Turkish): Vahap Coskun: “Kiirt Meselesinin Anayasal Boyutu” (“The Constitutional Dimension of the
Kurdish Issue”), Orion Yayinlari, Ankara, 2012, pp. 117-131. Vahap Coskun, Nesrin Ugarlar, Serif Derince: “Dil Yarasi - Tiirkiye'de
Egitimde Anadilinin Kullanimamas Sorunu ve Kiirt Ogrencilerin Deneyimi” (A Wound of the Tongue/Language: The Problem of
Mother Tongue in Turkish Education and the Experience of Kurdish Students”), DISA Yayinlar, Diyarbakir, 2010, pp. 99-121.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

model tretmeye galisir.® Anadilde egitimde “tek” ve “ideal” olarak nitelendirilebile-
cek bir model yoktur. Clinki her llkenin sosyolojik, politik ve ekonomik sartlari bir-
birinden ayridir. Ayrica, toplumsal hayattaki degisimler de egitim modellerini siirekli
glincellemeyi zorunlu kilar.

Modeller farkli olsa da ortak bir amagtan bahsedilebilir: Anadilde egitim hakki, yalniz-
ca, kisinin kendi anadilini 6grenmesini ve kullanmasini amaglamaz. Aksine bu hakla
kisiye kendini ¢ok dilde ifade etmesini, yagsamini slirdiirmesini ve akademik liretimde
bulunmasini mimkin kilacak bir dil becerisi kazandirmak amaclanir.

Hilasa anadil ile resmi dil arasinda bir karsitlk yoktur. Egitimde birinin kullaniimasi
digerinin devre digi biraktiriimasini gerektirmez. Anadilde egitim, kisiyi resmi dilden
mahrum etmez ve ortak kimligi zaafa ugratmaz. Cogunlugun konustugu resmi dil her-
kesin ortak dilidir, ama herkes kendi anadilini de kullanmak, gelistirmek ve yaymak
hakkina sahip olmalidir. Dogru bir sistem oturtuldugunda iki dil birbirini destekler.

“Haysiyet Sorunu”

Anadilde egitim, Kirt meselesinde merkezi bir 6nem tasir. Zira Kirtlerin, anayasal
olarak teminat altina alinmasi gerektiren taleplerinin basinda, anadilde egitim talebi
gelir. Kiirt meselesiyle alakali diger konu bagliklarinda (vatandaslik, yerel yonetimler,
vb.) aralarinda birtakim ihtilaflar bulunsa da, Kiirtlerin anadil tizerinde buyik bir uz-
lagma iginde olduklarinin alti gizilebilir.

Mesela Kirt siyasal gevreleri, Kiirt meselesinin nasil bir siyasi ve idari yapi iginde
coziilebilecegine iliskin farki diistinceleri dillendirirler. Halklarin Demokratik Partisi
(HDP)® “demokratik 6zerklik”i, Kiirdistan Sosyalist Partisi (PSK)® ve Hak ve Ozgiir-

(5)  Ulke modelleri igin bakiniz: Vahap Coskun: “Kiirt Meselesinin Anayasal Boyutu”, Orion Yayinlari, Ankara, 2012, s. 117-131. Vahap
Coskun, Nesrin Ugarlar, Serif Derince: “Dil Yarasi - Tiirkiye'de Egitimde Anadilinin Kullanimamasi Sorunu ve Kiirt Ogrencilerin
Deneyimi”, DiSA Yayinlari, Diyarbakr, 2010, s. 99-121.

(6)  “Emekgilerin ve halklarin esit ve dzgiirce yasadigi demokratik bir cumhuriyete ulasma yolunda Kiirt halkinin kendi
deneyimlerinden hareketle gelistirdigi demokratik 6zerklik hedefini Kiirt sorununun ¢oziimiinde dnemli bir ugrak olarak
degerlendiren partimiz, Tiirkiye'nin demokratiklesmesi, halklarin 6zgiir ve géniillii birligi icin demokratik 6zerklik anlayisinin
sundugu imkanlarin biitiin iilkede yagsam bulmasi icin miicadele eder.”
https://www.hdp.org.tr/tr/parti-programi/8/

(7)  “Tiirkiye icin en gergekgi ve uygulanabilir sistem federalizmdir. Federal sistem iilkenin ok uluslu, cok kiltiirli ve ok dilli
yapisina uygun diiser. Farkl bélgelerin, etnik ve dini topluluklarin iilke yonetimine daha etkin bir sekilde katiimasina imkan
saglar. Federal bir sistem sadece Kiirdistan sorununu ¢ézmekle kalmaz, demokrasinin katilimci ve gogulcu bir tarzda
kurumlagmasina da zemin hazirlar.”
http://psk-riyaazadi.org/index.php/psk-hakkinda/parti-programimiz
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ocratic Party (HDP) says “democratic autonomy”,® Kurdistan Socialist Party (PSK)® and
Rights and Freedoms Party (HAK-PAR)® “federalism’, Free Cause Party (HUDAPAR)® a
decentralised structure based on strong local governments; The Kurdistan Freedom Party
(PAK),"9 on the other hand, advocates an “independent state”.

However, these differences end when the subject comes to the mother tongue and a con-
sensus emerges. All political groups place a great value on language because it is the
carrier of culture. They state that the use of Kurdish in the public sphere, especially in edu-
cation, should be ensured in order for the Kurds to avoid assimilation and to transfer their
political and cultural assets to the next generations. They also demand that the necessary
legal and constitutional arrangements be made for this.™

(6)  “Our party, considering the democratic autonomy goal developed by the Kurdish people based on their own experiences on the
way to reach a democratic republic where workers and peoples live equally and freely an important moment in the solution of
the Kurdish problem, struggles in order for Turkey’s democratisation, for the free and voluntary union of all peoples, and for
the proliferation of possibilities offered by democratic autonomy all across the country.”
https://www.hdp.org.tr/tr/parti-programi/8/

(7)  “The most realistic and applicable system for Turkey is federalism. The federal system corresponds to the multinational,
multicultural and multilingual nature of the country. It allows different regions, ethnic and religious communities to participate
more effectively in the administration of the country. A federal system not only solves the Kurdistan problem, but also paves
the way for democracy to be institutionalized in a participatory and pluralistic manner.”
http://psk-riyaazadi.org/index.php/psk-hakkinda/parti-programimiz

(8)  HAK-PAR Party Programme: “The Rights and Freedoms Party rejects the unitary state. It adopts the right of nations to self-
determination in the Kurdish question as a principle. It advocates the restructuring of Turkey in a democratic and federal
manner based on the equality of the Kurdish and Turkish people for the solution of the problem.”

(3) "By putting an end to the rigid centralist administration, local governments should be strengthened, and all local administrators
should be elected by the people.” https://hudapar.org/parti/parti-programi-3/genel-merkez/

(10)  Party Programme of the Kurdistan Freedom Party: “The PAK fights for the realization of the Kurdish nation's right to self-
determination. The PAK sees the 'right to self-determination’ as the right of the Kurdish nation to establish a state in Northern
Kurdistan with the participation and ownership of all national minorities in Kurdistan. A state goal in Kurdistan can be an
equal, two-state federation, confederation, federated or confederal state, including the struggle for the smallest gains, or
it can be realized as an independent state. The PAK may propose any of these forms of resolution, taking into account the
circumstances.”

(1) HDP: “Education in mother tongue is a right for everyone. Our party aims to make the use of mother tongue free at all stages of
education and in all public spaces, and to provide public services to citizens in their mother tongue.”
https://www.hdp.org.tr/tr/parti-programi/8/

PSK: “The education of children and young people, will be based on the principle of education in mother tongue Ethnic groups
living in Kurdistan will be provided with education in their mother tongue, and their language will be given an official status in
places where they form the majority.” http://psk-riyaazadi.org/index.php/psk-hakkinda/parti-programimiz

HAK-PAR: “Our party, in planning the issue of education, will take as basis the universal legal principles and the treaties to
which Turkey is a party, and will make the necessary legal and administrative arrangements to ensure the right to education in
the mother tongue according to Turkey’s pluralistic and multilingual structure.”

HUDAPAR: “Education in the mother tongue is a natural, human right for everyone. Educating children in a language they do not
know is against the principle of equal opportunity in education.” https://hudapar.org/parti/parti-programi-3/genel-merkez/
PAK: “As a duty of the state, freedom of thought, belief and association, especially education and training in mother tongue
Kurdish (Kurmanji and Zazaki), should be provided with legal and constitutional guarantees.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

likler Partisi (HAK-PAR)® “federalizm”i, Hiir Dava Partisi (HUDAPAR)® giiglii yerel y6-
netimlere dayanan adem-i merkeziyetci bir yapiyi, Kiirdistan Ozgiirliik Partisi (PAK) @
ise “bagimsiz devlet”i savunur.

Lakin bu farkhliklar konu anadile geldiginde sona erer ve biiyiik bir mutabakat ortaya
cikar. Butlin siyasi gruplar, kiltirlin tasiyicisi oldugu icin dile ¢ok biyiik bir deger
bicerler. Kiirtlerin asimile olmaktan kurtulmalari, siyasi ve kilttrel varliklarini sonraki
kusaklara aktarabilmeleri icin, basta egitim olmak lizere, Kiirtgenin kamusal alanda
kullaniminin glivence altina alinmasi gerektigini belirtirler. Ve bunun igin gerekli olan
yasal ve anayasal diizenlemelerin yapilmasini talep ederler.t

Dile gosterilen blyiik hassasiyet, Kiirtgenin ve Kiirtgenin kamusal kullaniminin Kiirt-
ler nezdinde bir “haysiyet sorunu” olarak algilandigina isaret eder. Kiirt meselesi, artik
oncelikli olarak bir dil meselesidir. Elbette bu sorun salt dile indirgenemez, ancak so-
runun bliylik oranda dille baglantili bir hale geldigi sOylenebilir. Dolayisiyla dil haklari
-bilhassa egitim- alaninda yapilacak 6zgurliik¢li bir hamle, hem genelde Tirkiye’'nin
demokrasi ¢itasinin ylikselmesine, hem de 6zelde Kiirt meselesinin ¢éziimiine biyik
bir katki saglayabilir.

(8)  HAK-PAR Parti Programi: “Hak ve Ozgiirliikler Partisi, iiniter devleti reddeder. Kiirt sorununda uluslarin kendi kaderlerini tayin
hakkini ilkesel olarak benimser. Sorunun ¢éziimii igin, Tirkiye'nin Kiirt ve Tiirk halkinin esitligine dayali demokratik ve federal
bir tarzda yeniden yapilandirimasini savunur.”

(9)  “Kati merkeziyetci yonetime son verilerek yerel yonetimler giiglendirilmeli ve tiim yerel yoneticiler halk tarafindan segilmelidir.”
https://hudapar.org/parti/parti-programi-3/genel-merkez/

(10) Kiirdistan Ozgiirliik Partisi Parti Programi: “PAK, Kiirt ulusunun kendi kaderini tayin hakkinin gerceklesmesi igin miicadele eder.
PAK, ‘kendi kaderini tayin hakki'ni Kiirdistan'daki tiim ulusal azinliklarin katilim ve sahiplenmeleriyle, Kiirt ulusunun Kuzey
Kiirdistan'da devlet kurma hakki olarak gériir. Kiirdistan'da bir devlet hedefi, en kiiciik kazanimlar igin miicadeleyi de icerecek
sekilde, esit, iki devletli bir federasyon, konfederasyon ya da federe ya da konfederal devlet olabilecedi gibi, bagimsiz devlet
seklinde de gerceklesebilir. PAK, kosullari goz oniinde bulundurarak bu ¢dziim bigimlerinden herhangi birisini dne cikarabilir.”

(1) HDP: “Anadilinde egitim, herkes igin bir haktir. Partimiz, egitimin tim asamalarinda ve tiim kamusal alanlarda anadili
kullaniminin serbest olmasini, yurttaslara kendi anadillerinde kamusal hizmet sunulmasini hedefler.”
https://www.hdp.org.tr/tr/parti-programi/8/

PSK: “Cocuklarin ve genglerin egitiminde anadilde editim ilkesi esas alinacaktir. Kiirdistan'da yasayan etnik guruplara
anadilleriyle egitim olanagi saglanacak, cogunluk olusturduklari yerlerde dilleri resmi statiiye kavusturulacaktir.”
http://psk-riyaazadi.org/index.php/psk-hakkinda/parti-programimiz

HAK-PAR: “Partimiz, egitim konusunu planlarken, evrensel hukuk ilkelerini ve Tiirkiye'nin taraf oldugu antlasmalari temel
alacak, Tiirkiye'nin gogulcu ve cok dilli yapisina gore anadille egitim hakkinin saglanmasi igin gereken yasal ve idari
diizenlemeleri yapacaktir.”

HUDAPAR: “Anadilde egitim herkes icin tabii, insani bir haktir. Gocuklari bilmedikleri bir dilde egitmek egitimde firsat esitligine
de aykindir.” https://hudapar.org/parti/parti-programi-3/genel-merkez/

PAK: “Devletin bir gorevi olarak Kiirtge (Kurmancca ve Zazaca) anadilde egitim ve dgrenim basta olmak iizere, diisiince, inang
ve drgiitlenme 6zgiirligii yasal ve anayasal giivencelere kavusturulmaldir.”
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This great sensitivity regarding language indicates that Kurdish and its public use are per-
ceived as an “issue of dignity” for the Kurds. The Kurdish issue is now primarily a language
issue. Of course, the Kurdish issue cannot be reduced to language alone, but it can be said
that the problem has become largely related to language. Therefore, a liberal move to be
made in the field of language rights - especially in education - can make a great contribu-
tion both to raising the bar for democracy in Turkey in general and to the solution of the
Kurdish issue in particular.

Turkey can take four steps in this context. The first is to rid the legislation as a whole
of prohibitions on linguistic and educational rights. The second is the intensification of
mental and actual preparation (preparation of the curriculum, production of course mate-
rials and training of teachers) for multilingual education. Third, the state can remove the
reservations it has made to the international conventions stipulating the use of the mother
tongue in education and sign the international conventions it has not signed so far. Finally,
the constitution regulates the use of mother tongues in education.

Mother Tongue in Constitutions Around the World

The most important of these steps, which forms the legal and technical infrastructure of
the right to education in the mother tongue, is the constitutional recognition of this right.
When we look at the constitutions of various countries, we see that there are three kinds
of regulations on this issue:

First, there are constitutions which state that education will be conducted only in the
official language. Article 42 of the 1982 Constitution is a typical example of this.®? This
article, which regulates the right and duty of education and instruction, provides that any
language other than Turkish cannot be taught to citizens as their mother tongue in educa-
tion and instruction institutions. The Georgian (art. 85) and Portuguese (art. 9-f and 74-h)
constitutions also refer to the use of the official language in education.

The second is the constitutions that do not include any provision regarding the language
of education. Many legislators (the US, Albania, Austria, Germany, Czech Republic, Den-
mark, Indonesia, Finland, France, South Korea, Croatia, Netherlands, Spain, Israel, Swe-
den, Spain, Italy, Japan, Latvia, Luxembourg, Norway, etc.) have made this choice. There

(12)  Constitution of 1982 Article 42: “No language other than Turkish may be taught as mother tongue to Turkish citizens at any
institutions of training or education. Foreign languages to be taught in institutions of training and education and the rules to
be followed by schools conducting training and education in a foreign language shall be determined by law. The provisions of
international treaties are reserved.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Tirkiye'de bu gcergevede dort adim atabilir: Birincisi, mevzuatin bir bitiin olarak dilsel
ve egitsel haklara iligkin yasaklardan arindiriimasidir. ikincisi, cok dilli egitme iliskin
zihni ve fiili hazirhklarin (miifredatin hazirlanmasi, ders materyallerinin Gretilmesi ve
dgretmenlerin yetistirilmesi) yogunlastiriimasidir. Uglinciisi, devletin egitimde anadi-
lin kullanilmasini 6ngoren uluslararasi s6zlesmelere koydugu gekinceleri kaldirmasi
ve bugiline kadar imzalamadigl uluslararasi sézlesmeleri imzalamasidir. Dérdiinciisi
de, anayasada egitimde anadillerin kullaniimasini diizenlemesidir.

Diinya Anayasalarinda Anadil

Anadilde egitim hakkinin hukuki ve teknik alt yapisini olusturacak olan bu adimlardan
en mithimi, bu hakkin anayasal olarak taninmasidir. Ulkelerin anayasalarina bakildi-
ginda, bu konuda (g tirli dizenlemenin oldugu gortlir:

Birincisi, egitimin sadece resmi dilde yapilacagini belirten anayasalardir. 1982 Ana-
yasasinin 42. maddesi, bunun tipik bir 6rnegidir." Egitim ve 6gretim hak ve ddevini
diizenleyen bu madde, Turkge disindaki hicbir dilin egitim ve 68retim kurumlarinda
vatandaslara anadilleri olarak okutulup 68retilemeyecegini kayit altina alir. Giircistan
(m. 85) ve Portekiz (m. 9-f ve 74-h) anayasalarinda da egitimde resmi dilin kullaniima-
sina atif yapiimistir.

ikincisi, egitim diline iliskin herhangi bir hilkme yer vermeyen anayasalardir. Birgok
anayasa koyucu (ABD, Arnavutluk, Avusturya, Almanya, Cek Cumhuriyeti, Danimar-
ka, Endonezya, Finlandiya, Fransa, Giiney Kore, Hirvatistan, Hollanda, ispanya, israil,
isveg, Ispanya, italya, Japonya, Letonya, Lilksemburg, Norveg, vb.) tercihini bu yénde
kullanmigtir. Turkiye'nin 1924 (m.80)" ve 1961 (m.21-2)“ anayasalarinin egitim hakkini
diizenleyen maddelerinde de egitimin diline iligkin bir ibare yoktur.

Anayasalarda egitim dilinin diizenlenmemesi ve bu konunun kanunlara birakilmasi,
muspet veya menfi neticeler dogurabilir. Bir yandan anayasal bir sinirlamanin olma-
masl, yasa koyucuya hareket serbestisi saglar, dolayisiyla 6zgiirlikel bir gogunluk
yasal diizenlemelerle de bu hakki hayata gegirebilir. Fakat diger yandan, anayasal bir
guvencenin yoklugu, bu hakkin taninmamasina veya taninmis olsa bile basit bir kanun
degisikligiyle ortadan kaldiriilmasina neden olabilir.

(12) 1982 Anayasasi Madde 42: “Tiirkgeden baska higbir dil, egitim ve 6gretim kurumlarinda Tiirk vatandaslarina ana dilleri olarak
okutulamaz ve dgretilemez. Egitim ve dgretim kurumlarinda okutulacak yabanci diller ile yabanci dille egitim ve 6gretim yapan
okullarin tabi olacagi esaslar kanunla diizenlenir. Milletlerarasi andlagma hiikiimleri saklidir.”

(13) 1924 Anayasasi Madde 80: “Hiikiimetin nezaret ve murakabesi altinda ve kanun dairesinde her tiirlii tedrisat serbesttir.”

(14) 1961 Anayasasi Madde 21: “Herkes, bilim ve sanati serbestce dgrenme ve 6gretme, agiklama, yayma ve bu alanlarda her tiirlii
aragtirma hakkina sahiptir. Egitim ve dgretim, Devletin gozetim ve denetimi altinda serbesttir. Ozel okullarin bagh oldugu
esaslar, Devlet okullari ile erisilmek istenen seviyeye uygun olarak kanunla diizenlenir. GCagdas bilim ve egitim esaslarina aykiri
egitim ve dgretim yerleri agilamaz.”
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is no expression regarding the language of education in the articles of Turkey’s 1924 (art.
80)™ and 1961 (art. 21-2)" constitutions regulating the right to education.

Whilst the language of education is not regulated in the constitutions and this issue is left
to the laws, many positive or negative consequences. On the one hand, the absence of a
constitutional limitation provides the legislator with freedom of action, so a liberal majority
can implement this right with legal regulations. But on the other hand, the absence of a
constitutional guarantee may cause this right not to be recognized or, even if recognized,
to be abolished by a simple change of law.

For this reason, although some constitutions (Austria article 8.2, Italy article 5, Spain ar-
ticle 3) do not provide for the right to education in the mother tongue, there are gener-
al provisions regarding the protection and development of the languages spoken in the
country in question. These provisions stipulate that the respect accorded to languages in
a country, as well as the protection and development of languages is a duty of the state.

The third are the constitutions which recognise the right to provide education in other
languages besides the official language. In many countries (Argentina, Azerbaijan, Bel-
gium, Colombia, Bulgaria, Estonia, Philippines, Republic of South Africa, Iran, Switzerland,
Colombia, Malaysia, Poland, Russia, Singapore, Slovakia, Slovenia, Ukraine) to meet the
demands of different cultures regarding their identity and language, the right to education
in the mother tongue is constitutionally guaranteed.

A few examples of these constitutional arrangements are as follows: Article 45" of the
Constitution of Azerbaijan, entitled “Right to Use Mother Tongue”, states that everyone
can receive education in their mother tongue and that no one can be deprived of the right
to use their mother tongue.

Article 36"® of the Bulgarian Constitution states that it is a right and obligation for citizens

(13) Constitution of 1924 Article 80: “Subject to the supervision and control of the State, education in all its forms is free on
condition that it conforms to the law.”

(14)  Constitution of 1961 Article 21: “Every individual is entitled to acquire and impart science and arts, to practice, profess and to
disseminate knowledge concerning them, and to carry out all kinds of research in these fields.
Education and teaching shall be free under the supervision and control of the state.
The provisions governing private schools shall be regulated by laws in conformity with the level desired to be attained in state schools.
No educational institutions shall be set up which are incompatible with the principles of modern science and education.”

(15)  Constitution of Azerbaijan Article 45: “I. Everyone has the right to use the mother tongue. Everyone has the right to be raised
and get an education, be engaged in creative activities in one’s mother tongue.
1I. No one can be deprived of the right to use the mother tongue.”

(16)  Constitution of Bulgaria Article 36:
“(1) The study and use of the Bulgarian language shall be a right and an obligation of every Bulgarian citizen.
(2) Citizens whose mother tongue is not Bulgarian shall have the right to study and use their own language alongside the
compulsory study of the Bulgarian language.
(3) The situations in which only the official language shall be used shall be established by law.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Bu sebeple bazi anayasalarda (Avusturya m. 8.2, italya m. 5, Ispanya m. 3) anadilin-
de egitim hakkina yer vermemis olsa da, o lilkede konusulan dillerin korunmasi ve
geligtirilmesine iligkin genel hiikiimler bulunur. Bu hiikiimler, o {ilkedeki dillere saygi
gosterilmesini, dillerin korunmasi ve gelistirilmesini devletin bir gérevi olarak belirler.

Uglinciisii ise resmi dilin haricinde diger dillerde de egitim verebilme hakkini kayit
altina alan anayasalardir. Farkli kiltlirlerin kimliklerine ve dillerine iligkin taleplerini
kargilamak igin birgok tilkede (Arjantin, Azerbaycan, Belgika, Kolombiya, Bulgaristan,
Estonya, Filipinler, Giiney Afrika Cumhuriyeti, iran, isvigre, Kolombiya, Malezya, Po-
lonya, Rusya, Singapur, Slovakya, Slovenya, Ukrayna) anadilinde egitim hakki anaya-
sal glivence altina alinmistir.

Bu anayasal diizenlemelere iligkin birkag ornek verilebilir: Azerbaycan Anayasasinin
“Anadili Kullanma Hakki” baglikli 45. maddesi,™ herkesin anadilinde egitim alabilecegini
ve hi¢ kimsenin anadilini kullanma hakkindan mahrum edilemeyecegini kayit altina alir.

Bulgaristan Anayasasinin 36. maddesi,'® vatandaslarin Bulgar dilini 6grenmesini bir
hak ve yukimlilik olarak belirtir, anadili farkli olan vatandaslarina da kendi dillerini
o6grenme ve kullanma hakkini tanir.

Herkesin Estonya dilinde egitim alma hakkina sahip oldugunu belirten Estonya Ana-
yasasinin 37. maddesi," azinlklar igin kurulmus egitim kurumlarinin kendi egitim dil-
lerini segmelerine olanak verir.

Slovakya Anayasasinin 34. maddesi,™ etnik grup veya milli azinliklara mensup vatandas-
larin, resmi dili 68renme hakkina ek olarak, kendi dillerinde egitim haklarini garanti eder.

(15)  Azerbaycan Anayasasi 45. madde:
“(1) Herkesin anadilini kullanma hakki vardir. Herkesin istedigi dilde egitim ve Ggrenim gorme, sanatsal faaliyetlerle ugrasma
hakki vardir.”
“(I1) Hig kimse anadilini kullanma hakkindan yoksun birakilamaz.”

(16)  Bulgaristan Anayasasi 36. Madde:
“(1) Bulgar dilinin dgrenilmesi ve kullaniimasi her Bulgar vatandast icin bir hak ve yiikiimliliktir.
(2) Anadili Bulgar dili olmayan vatandaslar zorunlu Bul-garca dgrenimi yani sira, kendi dillerini dgrenme ve kullanma hakkina
sahiptirler.
(3) Yalnizca resmi dilin kullanilacagi haller Kanunla belirlenir.”

(17)  Estonya Anayasasi 37. Madde: “(4) Herkes, Estonya dilinde egitim alma hakkina sahiptir. Azinliklar igin kurulmus egitim
kurumlar, kendi egitim dillerini secerler.”

(18)  Slovakya Anayasasi 34. Madde: “1. Slovak Cumhuriyetindeki milli azinlik veya etnik gruba mensup vatandaslarin, ayni milli
azinlik veya etnik grup mensubu diger vatandaslarla kendi kiiltirel miraslarini ifade etme, anadillerinde bilgi alma ve yayma
ile birlikler olusturma, egitim ve kiiltiir kurumlar olusturup koruma hakki basta olmak iizere, gelisimleri garanti altindadir.
Konuyla ilgili ayrintilar Kanunla belirlenir.

2. Resmi dil 6grenme hakkina ek olarak, etnik grup veya milli azinliklara mensup vatandaslarin, hukukga belirlenen sartlar
altinda, asagidaki haklar garanti edilmistir:

a. bir azinlik dilinde egitim gorebilme hakki,

b. bir azinlik dilini resmi yazismada kullanabilme hakki,

c. milli azinliklari ve etnik gruplari ilgilendiren konularda karar alma siirecine katilabilme hakk..”
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to learn the Bulgarian language, and it also recognizes the right to learn and use their own
language for citizens whose mother tongue is different.

Article 37 of the Estonian Constitution, which states that everyone has the right to re-
ceive education in the Estonian language, and allows educational institutions established
for minorities to choose their own language of instruction.

Article 34"® of the Constitution of Slovakia guarantees the right of citizens belonging to
ethnic groups or national minorities to receive education in their own language, in addition
to the right to learn the official language.

Such examples may be multiplied. However, although different legal terms are used, two
points are underlined in these constitutions: First, learning and teaching the official lan-
guage is regulated as a right for citizens and a duty for the state. No concessions are made
to the official language. Secondly, it is a constitutional provision for those whose mother
tongue is different to have the right to use their mother tongue. The state is tasked with
taking the necessary measures so that individuals can use their mother tongue in their
private and public lives, primarily in education. The details of the subject are left to the
lawmaker, and it is foreseen that the laws will be made according to this right.

Clearing the Prohibitions or Recognising Rights

In light of rights-based regulations in the world’s constitutions, it may be said that Turkey
has two options in the context of the right to mother tongue. The first option is that, as
in the 1924 and 1961 Constitutions, there be no prohibitive statement in the article on
the right to education, and that education in languages other than Turkish is left to legal
regulations.

(17)  Constitution of Estonia Article 37:
“Everyone has the right to receive instruction in Estonian. The language of instruction in national minority educational
institutions shall be chosen by the educational institution.”

(18)  Constitution of the Slovak Republic, Article 34:
“1. Citizens of national minorities or ethnic groups in the Slovak Republic shall be guaranteed their full development,
particularly the rights to promote their cultural heritage with other citizens of the same national minority or ethic group,
receive and disseminate information in their mother tongues, form assaciations, and create and maintain educational and
cultural institutions.
Details thereof shall be fixed by law.
2. In addition to the right to learn the official language, the citizens of national minorities or ethnic groups shall, under
provisions fixed by law, also be guaranteed:
a. the right to be educated in a minority language,
b. the right to use a minority language in official communications,
c. the right to participate in decision-making in matters affecting the national minorities and ethnic groups.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Misaller gogaltilabilir. Ancak, farkli hukuki tabirler kullanilsa da bu anayasalarda iki
hususun alti gizilir: Ilk olarak, resmi dilin 8grenilmesi ve 6gretilmesi vatandaslar igin
hak, devlet igin bir vazife olarak diizenlenir. Resmi dilden herhangi bir taviz verilmez.
ikinci olarak da, anadili farkli olanlar icin anadillerini kullanabilmeleri anayasal hiik-
me baglanir. Devlet, bireylerin anadillerini, dncelikle egitimde olmak lizere, 6zel ve
kamusal hayatlarinda kullanabilmeleri igin gerekli tedbirleri almakla gérevlendirilir.
Konunun ayrintilari kanun koyucuya birakilir ve kanunlarin bu hakka goére yapilmasi
ongorildr.

Yasaklari Temizlemek ya da Hakki Tanimak

Diinya anayasalarindaki hak temelli diizenlemeler i1si§inda, anadil hakki baglaminda
Tirkiye’nin de dnilinde iki alternatif oldugu sdylenebilir. Birinci alternatif, 1924 ve 1961
Anayasalarinda oldugu gibi, egitim hakkina iliskin maddede yasaklayici bir ifadenin
bulunmamasi ve Tirkceden baska dillerde yapilacak egitimin kanuni diizenlemelere
birakilmasidir.

Tirkiye'de birgok sivil toplum &rgiitli, akademisyen ve siyasi parti hazirladiklar ana-
yasa galismalarinda bu éneriye yer verir. TUSIAD’in 1992, Zafer Uskiil’iin 1992, Halkin
Emek Partisi'nin (HEP) 1993, Sosyal Demokrat Halkgi Parti’nin (SHP) 1993, Refah Par-
tisi’nin (RP) 1993, Demokratik Cumhuriyet Programi’nin (DCP) 1993, Tiirkiye Barolar
Birligi’nin (TBB) 2001 ve 2007 tarihli galismalari 6rnek olarak gosterilebilir.®®

2007 yilinda iktidardaki Adalet ve Kalkinma Partisi’nin (AK Parti) Prof. Dr. Ergun Ozbu-
dun bagkanhgindaki alti kisilik bir heyete hazirlattigi Ozbudun Taslagi da, egitim hak-
kini bu 6neri etrafinda formiile eder. Taslagin “Egitim ve 68renim hakki” baglikli 45/5
maddesi, egitim ve 68retim dilinin Tlrkge oldugunu; diger dillerde egitim ve 6gretim
yapilmasinin kanunla diizenlenecegi hitkmiini igerir.?®

ikinci alternatif ise, anadilde egitim hakkinin anayasada taninmasidir. Anayasa met-
ninde bu taninma iki sekilde diizenlenebilir: Biri, egitim hakkini diizenleyen maddede,
resmi dilin haricindeki dillerde egitim yapilabilecegini belirtmektir. Burada resmi dilin
O08retilmesi bir hak ve gorev olarak tanimlanir ve resmi dil olan Tirkge’nin disinda

(19)  Sivil toplum drgiitlerinin, akademisyenlerin ve siyasi partilerin anayasa dnerileri icin bakiniz: Fazil Hiisnii Erdem-Yunus Heper:
Tiirkiye Cumhuriyeti Anayasalari ve Anayasa Onerileri, SETA Yayinlar, Ankara, 20T, s. 141-158.

(20) Ozbudun Taslag Madde 45: “Egitim ve dgretim dili Tiirkgedir. Tiirkgeden baska dillerde egitim ve dgretim yapiimasi ile ilgili
esaslar, demokratik toplum diizeninin gereklerine uygun olarak kanunla diizenlenir.”
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Many non-governmental organizations, academics and political parties in Turkey in-
clude this proposal in their constitutional studies. TUSIAD’s 1992, Zafer Uskiil’s 1992,
People’s Labor Party’s (HEP) 1993, Social Democratic People’s Party’s (SHP) 1993, Wel-
fare Party’s (RP) 1993, Democratic Republic Programme’s (DCP) 1993, as well as the
Union of Turkish Bar Associations’ (TBB) 2001 and 2007 reports can be cited as exam-
ples to this tendency.®

The ruling AK Party’s Ozbudun Draft, which was prepared in 2007 by a six-person com-
mittee headed by Professor Ergun Ozbudun, formulates the right to education around this
proposal. Article 45/5 of the draft titled “The right to education and instruction” states
that the language of education and instruction is Turkish; and includes the provision that
education and instruction in other languages will be regulated by law.??

The second option is the recognition of the right to education in the mother tongue in the
constitution. This recognition can be arranged in two ways within the text of the Con-
stitution. One is to specify in the article regulating the right to education that education
can be provided in languages other than the official language. Here, teaching the official
language is defined as a right and a duty, and it is put as a constitutional provision that ed-
ucation can be made in different mother tongues other than the official language, Turkish.
The work of the Peace and Democracy Party (BDP) in 2010®" and the Institute of Strategic
Thinking (SDE) in 2011%? are based on this proposal.

The other is that the right to education in mother tongue or the right to mother tongue
be regulated as a stand-alone article, as is the case in the Following constitutions: Azer-
baijan (art. 45), Kazakhstan (art. 19),?® Russia (art. 26 and article 68),%* Slovakia (art. 34)

(19)  For the constitutional proposals of non-governmental organizations, academics and political parties, see (in Turkish): Fazil
Hiisnii Erdem-Yunus Heper: Tiirkiye Cumhuriyeti Anayasalari ve Anayasa Onerileri (“Constitutions of the Turkish Republic and
Constitutional Proposals”), SETA Yayinlari, Ankara, 2011, pp. 141-158.

(20) Ozbudun Draft Article 45: “The language of education and instruction is Turkish. The principles of education and instruction in
languages other than Turkish are regulated by law in accordance with the requirements of the democratic society order.”

(21)  “No one can be deprived of the right to education and instruction. Everyone has the right to education in their mother tongue.”

(22) “Everyone has the right to use their mother tongue in their cultural, scientific, religious and artistic activities and to receive
education, instruction and public services in their mother tongue. Learning and teaching the official language does not prevent
the exercise of this right.”

(23) Constitution of Kazakhstan, Article 19:
“1. Everyone shall have the right to determine and indicate or not indicate his national, party and religious affiliation.
2. Everyone shall have the right to use his native language and culture, to freely choose the language of communication,
education, instruction and creative activities.”
https://www.akorda.kz/en/official_documents/constitution

(24) Constitution of Russia, Article 26:
“1. Everyone shall have the right to determine and declare his (her) nationality. Nobody shall be forced to determine and
declare his (her) nationality.
2. Everyone shall have the right to use his (her) native language and to a free choice of the language of communication,
upbringing, education and creative work.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

farklh anadillerinde egitim yapilabilecegi anayasal hiikiim olarak konur. Barig ve De-
mokrasi Partisi’nin (BDP) 2010%?" ve Stratejik Diistince Enstitlisi’niin (SDE) 2011 tarihli
caligmalari®® bu dneriye dayanir.

Digeri ise, anadilde egitim hakkini veya anadil hakkinin -Azerbaycan (m.45), Kazakis-
tan (m. 19),%® Rusya (m. 26 ve m. 68),%¥ Slovakya (m. 34) ve Cin (m. 4/3 ve m. 121)?®
anayasalarinda oldugu gibi- kendi basina bir madde olarak diizenlenmesidir. Bu di-
zenleme sekli, daha garantici ve daha genis kapsamhidir. “Anadilini Kullanma Hakki”
basligi altinda ayri bir maddenin varligi; anadilinin egitimde, yargisal islemlerde, yazili
ve gorsel yayincilikta, diistincelerin agiklanmasinda ve kamusal makamlarla olan ilig-
kilerde kullaniimasi igin daha glicll bir zemin yaratir.

Yeni Bir Sayfa

Dil, bir kiltirin kurucusu ve taslyicisidir, en degerli sosyal ve siyasi varliklarindan
biridir. Dolayisiyla dilin éniine konulan fiili ve hukuki her bariyer, toplumda hognut-
suzluklara ve gatismalara sebebiyet verir. Tlrkiye’nin yakin tarihi bunu teyit eder. Ca-
tismalardan kurtulmak, biitiin boyutlariyla dile dayali ayrimcilifa son verilmesini ve
dilin her alanda kullanilip gelistirilmesini saglayacak bir hukuki diizenin kurulmasini
gerektirir.

(21)  "Kimse egitim ve dgretim hakkindan yoksun birakilamaz. Herkes anadilinde egitim hakkina sahiptir.”

(22) “"Herkes kiltiirel, bilimsel, dini ve sanatsal faaliyetlerinde anadilini kullanma, anadilinde egitim, 6grenim ve kamu hizmetleri
gorme hakkina sahiptir. Resmi dilin dgrenilmesi ve dgretilmesi, bu hakkin kullanimina engel degildir.”

(23) Kazakistan Anayasasi Madde 19: “Herkes, kendi milliyetini, etnik, parti ve dini mensubiyetini belirtmek veya belirtmemek hakkina
sahiptir. Herkes kendi ana dilinde konusma, kendi kiiltiiriini yasama, iletisim, konusma, editim ve yaraticilik dilini dzgiirce
segme hakkina sahiptir.” https://hukukbook.com/kazakistan-cumhuriyeti-anayasasi/

(24) Rusya Anayasasi Madde 26: “Herkes kendi milli kdkenini belirleme ve bildirme hakkina sahiptir. Hig kimse kendi milli kékenini
belirlemeye veya bildirmeye zorlanamaz. Herkes ana dilini kullanma, iletisim, egitim, 6grenim ve yaraticilik dilini serbestce
secme hakkina sahiptir.”

Madde 68: “Rusya Federasyonu genelinde devlet dili Rusgadir. Cumhuriyetler kendi devlet dillerini belirleyebilirler. Bu diller
Cumhuriyetlerin devlet hakimiyeti organlarinda, yerel yonetim organlarinda, devlet kurumlarinda Rusya Federasyonunun devlet
dili ile bir arada kullanilir. Rusya Federasyonu, tiim halklarina ana dillerini muhafaza etmeleri, dgrenmeleri ve gelistirmeleri icin
ortamin olusturulmasi hakkini giivence altina alir.”

https://hukukbook.com/rusya-federasyonu-anayasasi/

(25) Gin Anayasasi Madde 4/3: “Bitiin milliyetlere mensup halklar, kendi kanugma ve yazi dillerini kullanma ve gelistirme ile kendi
gelenek ve gdreneklerini koruma ve islah etme dzgiirligiine sahiptirler.”

Madde 121(0zerk Dil): “Kendi fonksiyonlarini yerine getirmeleri sirasinda ulusal dzerk bélgelerin yerel hiikiimet organlari, bahsi
gegen bélgelerin dzerklik diizenlemelerine uyumlu bigimde, konusulan ve yazilan dil yahut dillerin yereldeki yaygin kullanimi
yoniinde gaba sarf ederler.”
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and China (art. 4/3 and Article 121).?9 This form of regulation is more guaranteed and
more comprehensive. The existence of a separate article under the heading “Right to Use
Mother Tongue” creates a stronger basis for the use of mother tongue in education, judi-
cial proceedings, print and visual broadcasting, the expression of ideas and relations with
public authorities.

A New Leaf

Language is the constitutive element and the carrier of a culture; one of its most valuable
social and political assets. Therefore, every de facto and legal obstacle placed in front of
the language causes discontent and conflicts in society. Turkey’s recent history confirms
this. Eliminating conflicts requires an end to language-based discrimination in all its as-
pects and the establishment of a legal order which will ensure that language is used and
developed in all areas.

The language or mother tongue problem is also at the centre of the Kurdish issue. In this
respect, one of the first steps to be taken in order to solve the Kurdish issue and ensure
social stability is to change Turkey’s prohibitive constitutional attitude towards mother
tongue. As stated before, this can be done in two ways: clearing the constitution of prohi-
bitions or to including the right to use the mother tongue in the constitution.

It is also important to clear the text of the constitution from prohibitions. It is because this
opens up a field of struggle for the use of additional languages, other than the official lan-
guage. Since there is no prohibition in the constitution, political actors may be pressured
to make legal arrangements that will ensure the use of mother tongue.

However, it is preferable to include the right to mother tongue in the text of the constitu-
tion. Perhaps this is true for all countries, but it is of vital importance for Turkey. Turkey has
a problematic historical heritage when considering mother tongues. Attempts to break all
ties with their language in order to assimilate the Kurds, and the state’s efforts to elimi-
nate the Kurdish language from the public sphere, has created a deep distrust of the state
among the Kurds.

Lifting prohibitions is necessary, but not sufficient to address the distrust that has been
created. In addition to ending discrimination based on language, a constitutional guaran-
tee of language rights and the obligation of the state to fulfil these rights through clear

(25) Constitution of China, Article 4/3:
“All ethnic groups shall have the freedom to use and develop their own spoken and written languages and to preserve or reform
their own traditions and customs.”
Article 121 (Autonomous Language): “In performing their duties, autonomous organs of ethnic autonomous areas shall, in
accordance with the autonomous regulations of that ethnic autonomous area, use the spoken and written language or
languages commonly used in that area.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Dil veya anadil sorunu, Kiirt meselesinin de odaginda yer alir. Bu itibarla, Kiirt mese-
lesinin ¢6zlimi ve toplumsal istikrarin saglanmasi i¢in atilmasi gereken ilk adimlardan
biri, Turkiye’'nin anadile iligkin yasaklayici anayasal tavrini degistirmesidir. Daha 6nce
de ifade edildigi gibi bu iki sekilde yapabilir: Anayasayi yasaklardan temizlemek veya
anayasada anadilini kullanma hakkina yer vermek.

Anayasa metninin yasaklardan arindiriimasi da degerlidir. Clinkl resmi dilin diginda
kalan diger dillerin kullanilmasi igin 6zgir bir miicadele alani agar. Anayasada bir ya-
sak olmadigindan, anadilinin kullaniimasini saglayacak yasal dlizenlemelerin yapil-
masil igin siyasi aktorler zorlanabilir.

Fakat daha tercih edilir olan, anadil hakkinin anayasa metninin igine yerlestirilmesi-
dir. Belki her lilke icin bu tercihin gecgerli oldugu sdylenebilir ama Tirkiye igin bunun
hayati bir 5nem arz ettigi belirtilmelidir. Zira Turkiye’'nin anadilleri konusunda sorunlu
bir tarihsel mirasi vardir. Kiirtlerin asimile edilmesi adina dilleriyle olan bitiin baglari-
nin kopartiimaya galigiimasi, devletin Kiirtgenin kamusal alandan silinmesi igin azami
caba sarf etmesi, Kiirtlerde devlete karsi derin bir glivensizlik olusturdu.

Yasaklarin kaldirilmasi bu gilivensizligin kirilmasi igin gereklidir, ama yeterli degildir.
Guveni inga edecek olan, dile dayali ayrimcilia son verilmesinin yaninda, dil hak-
larinin anayasal glivenceye kavusturulmasi ve devletin agik bir hikiimle bu haklari
yerine getirmekle ylikimli kilnmasidir. Dil haklarinin anayasa araciligiyla daha bilinir,
gorlinlir ve glivenceli kilinmasi, hem gegmisin yaralarinin sarilmasi hem de gelecegin
kurulmasi i¢in daha uygun bir iklim olusturur.

Anadilinin anayasal kabuli, tekgi hukuki ve siyasi paradigmanin yerini ¢ogulcu bir
hukuki ve siyasi paradigmanin aldigini géstermesi agisindan da kiymetlidir. Sembolik
olarak yeni bir sayfa agacak olan bu kabul; toplumda farkli kimliklerin varligini, hepsi-
nin korunup gelistirilmesi gerektigini, anadilinin kullanimin bir hak oldugunu ve diller
arasinda bir hiyerarsinin bulunmadigini savunan ¢ogulcu bir kiiltiire de zemin saglar.
Elbette bu zeminin genislemesi ve gliclenmesi, siyasi ve sivil aktorlerin yogun ve daimi
bir cabasina baghdir.

Vatandaslk

Vatandaslik, her daim siyasi miicadelelere kaynaklik eden temel bir kavramdir. i1k
kez Antik Yunan’in kent devletlerinde karsimiza ¢ikan bu kavram, aradan gegen
2500 yil iginde, hig terk edilmedi. Vatandaslik; bir kereligine verilen, mutlak sinirlari
bulunan ve keskin tanimlara hapsedilen bir ilke degildir; tarihsel siireg igerisinde
vatandaslik farkli anlamlar edindi, farkli haklar ve sorumluluklarla kusatildi, farkli
politik sdylemlerin icerisine yerlestirildi. Ama her zaman bir “siyasi deger” olma ni-
teligini korudu.
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provisions will aid in building trust. Making language rights more known, visible and se-
cure through the constitution creates a more suitable atmosphere for both healing the
wounds of the past and building the future.

Constitutional acceptance of the mother tongue is also valuable as it shows that the mon-
ist legal and political paradigm is replaced by a pluralist legal and political paradigm. This
acceptance, which symbolically turns over a new leaf, also provides a basis for a pluralistic
culture that advocates the existence of various identities in society; a culture which be-
lieves that all of these identities must be protected and developed, that the use of mother
tongue is a right and that there is no hierarchy between languages. Of course, the expan-
sion and strengthening of this ground depends on the intense and constant efforts of
political and civil actors.

Citizenship

Citizenship is a fundamental concept which has always been a source of political strug-
gle. This concept, which first appeared in the city-states of Ancient Greece, has not been
abandoned in the past 2500 years. Citizenship is not a one-off principle that has absolute
limits, nor which is confined to sharp definition. In its historical progress, citizenship ac-
quired different meanings, was surrounded by different rights and responsibilities, and
was embedded in different political discourses. But it has always remained a “political
value”.

The concept of citizenship is always shaped by the struggles over the meaning and scope
of one’s membership in one’s society. As such, citizenship debates are always woven
around the same questions: Who is a citizen? What is the scope of citizenship? What does
it mean to belong? The answers given by each state to these questions according to its
own political position and conditions constitute the content of citizenship.?®

In assessing constitutional tradition, it may be identified that the concept of citizenship
has undergone radical changes in Turkey as well as other states around the world. The
concept of citizenship, which was first discussed during the Tanzimat Period, finds its
constitutional expression in the First Constitutional Monarchy. Ottoman intellectuals de-
veloped an understanding of citizenship which did not discriminate between religion and
ethnicity in order to rescue the state from the unpleasant place it was in, and to prevent
the disintegration of the state by keeping members of various identities under the same
roof. Article 8 of Kanun-i Esasi (the Ottoman Basic Law), dated 1876, which is the first con-
stitution of the Ottoman and Republican modernisation process, accepts everyone within
the borders of the Ottoman Empire as “Ottoman” regardless of religion or sect.

(26) For a detailed discussion of the concept of citizenship (in Turkish), see: Vahap Coskun: “Ulus-Devletin Doniisiimii ve Mesruluk
Sorunu” (“The Transformation of the Nation-State and the Problem of Legitimacy), Liberte Yayinlari, Ankara, 2009, pp. 284-306.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Vatandasglik kavrami, daima, bir kimsenin iginde bulundugu topluma tyeliginin anlami
ve kapsamina dair miicadelelerle bigimlenir. Bu itibarla, vatandaglk tartigmalari hep
ayni sorularin etrafinda oriilir: Vatandas kimdir? Vatandasligin kapsami nedir? Aidi-
yet neyi ifade eder? Her devletin kendi siyasi konumuna ve sartlarina gore bu sorulara
verdigi cevaplar vatandaghgin igerigini olusturur.®®

Anayasal gelenege bakildiginda Tirkiye’de de vatandaslik kavraminin kokli degisim-
lere ugradig gorilir. Tanzimat Donemi’nde tartismaya baslanan vatandaslik kavrami
I. Mesrutiyet’te anayasal ifadesini bulur. Osmanli aydinlari, devleti icinde bulundugu
kot durumdan gikarmak ve farkli kimlik mensuplarini ayni gati altinda tutarak devle-
tin parcalanmasini 6nlemek amaciyla, din ve etnisite ayrimi yapmayan bir vatandasg-
lik anlayisi gelistirirler. Osmanli ve Cumhuriyet modernlesmesinin ilk anayasasi olan
1876 tarihli Kanun-i Esasi’nin 8. maddesi, Osmanli sinirlar igindeki herkesi din ve
mezhep ayrimi olmaksizin “Osmanli” kabul eder.

1921 Anayasasinda ise, 6zel bir vatandaslik maddesine yer verilmez. Anayasa koyucu,
devlet ve milleti etnik bir kimlikle tarif etmez. Devleti “Tlirkiye devleti” olarak tanimlar,
“millet” ve “halk” kavramlarini da etnik bir gdnderme yapmadan, notr bir halde kul-
lanir. Devlet ve millet tanimlarinda kullanilan bu itinali dilin gayesi, vatani kurtarmak
icin miicadele eden farkli kimlikler arasinda herhangi bir ihtilaf gikmasini dnlemektir.

Lakin bu kapsayici anlayis 1924 Anayasasinda rafa kaldirilir ve vatandaghk Tirk et-
nik kimligine referansla betimlenir. 1924 Anayasasinin 88. Maddesinde vatandaslik
“Tiirkiye ahalisine din ve irk farki olmaksizin vatandaslik itibariyle (Ttirk) itlak olunur”
seklinde tanimlanir. Bu tanim, Cumhuriyet’in “Tiirk” kimligini toplumdaki diger etnisi-
telere dayatarak onlara karsi Ustlin bir konuma getirme amaci giiden politikasinin en
belirgin ifadesidir.

Vatandaglik, 1961 Anayasasinda 54. Maddede, 1982 Anayasasinda ise 66. Maddede
diizenlenir. Her iki anayasa da vatandaglik igin ayni tanimi benimser: “Tiirk devletine
vatandaslik bagi ile bagli olan herkes Tiirktiir.”

1924 Anayasasindaki vatandaslik taniminin, 1961 ve 1982 Anayasalarindaki vatandas-
lik tanimina nazaran daha yumusak oldugu soylenebilir. Zira “herkes Tiirktiir” sek-
lindeki bir vatandaslik diizenlemesi, 1924 Anayasasindaki -en azindan lafzen- baska
kimliklerin varligini kabul eden anlayisa oranla daha sert bir vatandaslik diizenleme-
sine igerir.??

(26) Vatandaglik kavrami hakkinda ayrintili bir tartisma igin bakiniz: Vahap Cogkun: “Ulus-Devletin Déniisiimii ve Mesruluk Sorunu”,
Liberte Yayinlari, Ankara, 2009, s. 284-306.

(27)  Cumhuriyet donemi anayasalarindaki vatandaslik anlayislarini karsilagtiran bir calisma igin bakiniz: Vahap Coskun: “Cumhuriyet
Anayasalarinda Vatandaghk”, Dicle Universitesi Hukuk Fakilltesi Dergisi, Say! 16-17-18-19, Yil 2007-2008, s. 1-21
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The 1921 Constitution does not contain a special citizenship clause. The constitution mak-
er does not define the state and nation by means of an ethnic identity. It defines the state
as the “Turkish state” and uses the concepts of “nation” and “people”in a neutral manner
without making any ethnic references. The purpose of this careful language used in the
definitions of state and nation is to prevent any conflict between the various identities
struggling to save the homeland.

However, this inclusive understanding was shelved in the 1924 Constitution and citizen-
ship was described with reference to Turkish ethnic identity. In the 88" article of the 1924
Constitution, citizenship is defined as follows: “the Turkish people are considered to be
(Turkish) by citizenship, regardless of religion or race”. This definition is the most obvious
expression of the policy of the Republic, which aims to impose the “Turkish” identity on
other ethnicities in the society and to bring them to a superior position.

Citizenship is regulated in Article 54 in the 1961 Constitution and in Article 66 in the 1982
Constitution. Both constitutions adopt the same definition of citizenship: “Anyone who is
bound to the Turkish state by citizenship is a Turk”.

We may argue that the definition of citizenship in the 1924 Constitution is more relaxed
than the definition of citizenship in the 1961 and 1982 Constitutions. This is because the
regulation of citizenship in the form of “everyone is a Turk”is a stricter approach compared
to the understanding in the 1924 Constitution which - at least literally - accepts the exist-
ence of other identities.?”

The Republic's Understanding of Citizenship

However, fundamentally, the regulation of citizenship in all three constitutions reflects the
same mentality. This means that the definitions of citizenship assign a special meaning to
the identity of “Turkish” and “Turkishness”. Thus, those belonging to other ethnicities are
relegated to a lower or subordinate position relative to the Turks.

Republican discourse claims that the words “Turkish” and “Turkishness” do not imply
an ethnic identity, but that Turkishness is a super-identity now unmoored from its ethnic
meaning and that it contains all cultural, religious, and ethnic affiliations which make up
the society. Therefore, this perspective does not see any mistake in defining citizenship
with an emphasis on Turkishness.

However, this claim is not true, because the word “Turk” has been used with an ethnic
meaning throughout the history of the Republic, leaving no room for doubt. It is possible
to deduce from the words of the founders of the Republic, the practices of the state, legal

(27) For a study comparing the various understandings of citizenship in Republican-era constitutions (in Turkish), see: Vahap Coskun:
“Cumhuriyet Anayasalarinda Vatandaslik” (“Citizenship in Republican Constitutions”), Dicle Universitesi Hukuk Fakiiltesi Dergisi,
Vol. 16-17-18-19, Year 2007-2008, pp. 1-21

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Cumhuriyet'in Vatandaslk Anlayisi

Ancak temelde her li¢ anayasadaki vatandaglik diizenlemesi de ayni zihniyeti yansitir.
Bu da, vatandaslik tanimlarinin “Tiirk” ve “Tiirkliik” kimligine 6zel bir anlam ylikleme-
sidir. Boylece, diger etnisitelere mensubiyeti bulunanlar, Turklere nispetle daha asagi
ya da ikincil bir pozisyona dusturdilirler.

Cumhuriyetci séylem, “Tiirk” ve “Tiirkliigin” etnik bir kimligi ima etmedigini, Turklu-
gln etnik iceriginden arindiriimis olup toplumu olusturan tiim kiiltirel, dinsel ve et-
nik aidiyetleri kapsayan bir list-kimlik oldugunu iddia eder. Dolayisiyla vatandasligin
Tirkliik vurgusuyla tanimlanmasinda bir yanliglik gormez.

Fakat bu iddia gergege denk diismez. Clnku “Tiirk” s6zciglu Cumhuriyet tarihi bo-
yunca, hi¢ bir slipheye yer birakmayacak sekilde, etnik bir igerik ile kullanihr. Tiirk-
|Ggun, baskalarini taniyan ve onlarin kendi kiltlrlerin gelistirmelerine imkan veren
bir hukuki kimlik olmadigini, Cumhuriyet’in kurucularinin sézlerinden, devletin yaptigi
uygulamalardan, yasal mevzuattan ve mahkeme kararlarindan gikarmak mimkdinddir.

Vatandaghgin “Tiirk/Tiirkliik”e referansla tanimlanmasinin sonucu, Turk etnik kimligi-
nin diger etnik kimlik mensuplarina (6zellikle Kiirtlere) zorla kabul ettirilmeye dayanan
bir politikanin izlenmesi oldu. Bu etnik temelli vatandaglik, resmi tanimin diginda
kalan herkese hayati zorlastirdi ve bagta Kiirt meselesi olmak Uzere toplumsal barigi
zedeleyen birgok agir soruna neden oldu.

Ancak Cumbhuriyet’in vatandaslik anlayisi, arzuladigi gibi milliyetci ve laikgi ilkeler
etrafinda kenetlenmis yekpare bir toplumu meydana getirmedi ve kimliklerin siyasal
alani belirlemeye basladigi 1990’1 yillardan itibaren sert karsi gikislara ugradi. Ozel-
likle Kiirtlerin taleplerine ¢oziim Uretemeyen Kemalist projenin, gegmise dair tarihi
sOylemler Ureterek etnik, dinsel ve kiltlirel gruplari bir arada tutabilme olanagi kal-
madi. Mevcut vatandasglik anlayisinin farkhliklardan mitesekkil Tirkiye toplumunu
tatmin edememesi ve bariscil birlikteligi saglayamamasi, vatandashgin yeniden ta-
nimlanmasina donik arayiglari artirdi.
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regulations, and court decisions that Turkishness is not a legal identity that recognises
others and allows them to develop their own cultures.

The result of defining citizenship with reference to “Turkish/Turkishness” was the pursuit
of a policy based on the imposition of Turkish ethnic identity on members of other ethnic
identities (especially Kurds). This ethnic-based citizenship has made life difficult for any-
one who falls outside of the official definition and has caused many serious problems that
harm social peace, the Kurdish issue being one of the foremost.

However, the Republic’s understanding of citizenship did not create a monolithic society
united around nationalist and secularist principles, as it desired; moreover, it has faced
harsh opposition since the 1990s, when identities began to determine the political sphere.
The Kemalist project, which could not find a solution to the demands of the Kurds in par-
ticular, was unable to hold ethnic, religious, and cultural groups together by producing his-
torical discourses about the past. The fact that the current understanding of citizenship
cannot satisfy the diverse Turkish society and ensure peaceful coexistence has increased
the search for a redefinition of citizenship.

Recommendations for Formulating Citizenship in Constitutional Studies

In the constitutional studies conducted by various groups in Turkey, different proposals
regarding citizenship have been presented. These recommendations can be grouped un-
der four headings:

1. Definitions of citizenship related to “Turkish/Turkishness™ The concept of “Turk”
was used in the studies of Turkish Industrialists’ and Businessmen’s Association/TU-
SIAD (1992),2® The Welfare Party/RP (1993),%® Social Democratic People’s Party/SHP
(1993)€9 and the Union of Chambers and Commodity Exchanges of Turkey (TOBB-
2000).°"

2. Citizenship definitions based on the expression “citizenship of the Republic of
Turkey”: Uskiil (1992),4? People’s Labour Party/HEP (1993),% Liberal Democrat
Party/LDP (1994),% Turkish Bars Association/TBB (2001),®® Strong Turkey Party/

(28) “Everyone who is bound to the Turkish state by citizenship is Turkish.”
(29) “Everyone who is bound to the Turkish state by the citizenship bond is a Turkish citizen.”

(30) “Turkish citizenship is the legal bond that binds equal individuals of the nation to the Republic of Turkey, above and beyond
ethnic and cultural differences.”

(31)  “Anyone who is bound to the Turkish state by citizenship is called a Turk.”
(32) “Everyone who is bound to the State of the Republic of Turkey by the citizenship bond is a citizen of the Republic of Turkey.”
(33) “Everyone who is bound to the State of the Republic of Turkey by citizenship bond is a citizen of the Republic of Turkey.”

(34) “Every person whose mother or father is a citizen of the Republic of Turkey or whose mother or father has lived in Turkey for
at least ten years, and who was himself or herself born in Turkey is a citizen of the Republic of Turkey as an irrevocable right.”

(35) “Everyone who is bound to the state by citizenship is a citizen of the Republic of Turkey.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Anayasa Calismalarinda Vatandaslik Onerileri

Tirkiye'de farkli kesimlerin yaptiklari anayasal galigmalarda, vatandasliga dair farkl
oneriler sunulmustur. Bu dneriler dort baslik altinda toplanabilir:

1. “Tiirk/Tiirkliik” ile baglantili vatandaslik tanimlari: TUSIAD (1992),@ RP (1993),29
SHP (1993)¢€9 ve Tiirkiye Odalar ve Borsalar Birligi’nin (TOBB-2000)®" ¢aligmala-
rinda “Tiirk” kavrami kullaniimigtir.

2. “Tirkiye Cumhuriyeti vatandagligi/yurttaghg” ifadesine dayanan vatandaslik
tanimlari: Uskiil (1992),82 HEP (1993),®¥ Liberal Demokrat Parti (LDP-1994),3% TBB
(2001),%9 GTP (2007)¢® BDP (2010)®” ve SDE’nin (2011)®® gcaligsmalarinda, vatan-
dasligin “Tirkiye Cumhuriyeti vatandagi/vatandagligi” olarak diizenlenmesi 6ne-
rilmigtir.

3. “Tirk” ve Tiirkiye Cumhuriyeti vatandaglari” ibaresinin birlikte kullanildigi va-
tandaglik tanimlari: TBB’nin (2007) calismasinda “Tiirk ulusu ve Tiirkiye Cumhuri-
yeti yurttagi” birlikte kullaniimigtir.®®

(28) “Tiirk devletine vatandaslik bag ile bagh olan herkes Tiirk'tir.”

(29) “Tiirk devletine vatandaslik bag ile bagh olan herkes, Tiirk vatandagidir.”

(30) “Tiirk vatandashd, etnik ve kiltiirel farkliliklar Gtesinde milletin esit bireylerini Tiirkiye Cumhuriyetine baglayan hukuk bagidir.”
(31)  “Tiirk devletine vatandaslik bagi ile bagh olan herkese Tiirk denir.”

(32) “Tiirkiye Cumhuriyeti Devletine vatandaslik bag ile bagh olan herkes Tiirkiye Cumhuriyeti vatandasidir.”

(33) “Tiirkiye Cumhuriyeti Devletine vatandaslik bag ile bagh olan herkes Tiirkiye Cumhuriyeti vatandasidir.”

(34) “Anne ve babasindan herhangi biri Tiirkiye Cumhuriyeti vatandasi olan veya anne ve babasindan herhangi biri en az on yildir
Tiirkiye'de yasayan ve Tiirkiye'de dogmus her insan, geri alinamaz bir hakla Tiirkiye Cumhuriyeti vatandagidir.”

(35) “Devlete yurttaslik bag ile bagh olan herkes Tiirkiye Cumhuriyeti yurttasidir.”

(36) “Anne ve babasindan herhangi birisi Tiirkiye Cumhuriyeti vatandasi olan her insan, geri alinamaz bir hakla Tiirkiye Cumhuriyeti
vatandasidir.”

(37) “Tiirkiye Cumhuriyetine vatandaslik bagi ile bagh olan herkes din, mezhep, irk, etnik kéken, cinsiyet, killtiir ve benzeri higbir
fark gozetilmeksizin Tiirkiye Cumhuriyeti vatandasidir. Hig kimse kendi istegi disinda Tiirkiye Cumhuriyeti vatandashgindan
cikarilamaz.”

(38) “Tiirkiye Cumhuriyeti vatandashgi, devlet ile bireyler arasindaki hukuki bag ifade eder. Vatandaslar arasinda etnik kdken,
dil, din, mezhep, cinsiyet, ideolojik diigiince ve benzeri hicbir ayrnim gozetilemez. Tiirkiye Cumhuriyeti'nin biitiin vatandaslari
esit haklara sahip onurlu birer birey olarak vatandaslik hakkindan yararlanirlar. Hig kimse kendi rizasinin hilafina vatandashk
hakkindan mahrum birakilamaz.”

(39) “Tiirk ulusu, Tiirkiye Cumhuriyeti yurttaslarindan olusur. Yurttas bir babanin veya ananin gocugu, Tiirkiye Cumhuriyeti
yurttagidir.”
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GTP (2007),® Peace and Democracy Party/BDP (2010)®" and Institute of Strategic
Thinking/SDE (2011),%® in their studies, suggested that citizenship be regulated as
“citizenship of the Republic of Turkey”.

3. Definitions of citizenship in which the phrases “Turkish” and “Citizens of the Re-
public of Turkey” are used together: “Citizen of the Turkish nation and of the Repub-
lic of Turkey” are used together in the study of the Turkish Bars Associations/TBB
(2007).69

4. Definitions of citizenship that do not refer to any identity: In the study of Demo-
cratic Republic Programme/DCP (1995),4% no definition of identity was given in the
citizenship article, and it was stated that citizenship would be gained and lost under
the conditions specified in the law.

There are three options regarding citizenship in Article 35 of the Ozbudun Draft:

Option 1: “Everyone who is bound to the state by citizenship is a citizen of the Repub-
lic of Turkey”.

Option 2: “Everyone who is bound to the Republic of Turkey by citizenship is called
Turkish, regardless of religion or race”.

Option 3: “Citizenship is a fundamental right. Everyone who gains this status in ac-
cordance with the principles stipulated by the law is a citizen of the Republic of Tur-

”

key”.
The commission that prepared the draft preferred the second option among the three;
this is because the Commission does not evaluate the 3 alternative in the justification of
Article 35, and while stating that the 1t alternative is a “tautology”, it declares a positive
opinion about the 2" alternative:

“The (citizenship) formula of the 1961 and 1982 Constitutions is the same and is as
follows: Everyone who is bound to the Turkish State by the bond of citizenship is Turk-
ish.” Criticisms that this formula is racially based and exclusionary are acknowledged.

(36) “Every person whose mother or father is a citizen of the Republic of Turkey is a citizen of the Republic of Turkey as an
irrevocable right.”

(37) “Everyone who is bound to the Republic of Turkey by the citizenship bond is a citizen of the Republic of Turkey, regardless of
religion, sect, race, ethnic origin, gender, culture and similar differences. No one can be removed from the citizenship of the
Republic of Turkey against their own will.”

(38) “Citizenship of the Republic of Turkey refers to the legal bond between the state and individuals. No discrimination based on
ethnic origin, language, religion, sect, gender, ideological thought or the like can be made among citizens. All citizens of the
Republic of Turkey enjoy the right to citizenship as honorable individuals with equal rights. No one may be deprived of his
citizenship against his will.”

(39) “The Turkish nation consists of citizens of the Republic of Turkey. The child of a citizen father or mother is a citizen of the
Republic of Turkey.”

(40) “Citizenship is acquired under the conditions stipulated by the law and is lost only in cases specified in the law.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

4. Herhangi bir kimlige atif yapmayan vatandaglik tanimlari: DCP’nin (1995)“9
calismasinda, vatandaglik maddesinde bir kimlik tanimlama yoluna gidilmemis,
vatandaghgin kanunda belirtilen sartlarda kazanilacag ve kaybedilecegi belirtil-
mistir.

Ozbudun Taslagrnin 35. Maddesinde vatandasliga dair g alternatif vardir:

Alternatif 1: “Devlete vatandaslik bagi ile bagli olan herkes Tiirkiye Cumhuriyeti
vatandasidir.”

Alternatif 2: “Tiirkiye Cumhuriyetine vatandagslik bagi ile bagli olan herkese, din
ve irk farki gézetilmeksizin Tiirk denir.”

Alternatif 3: “Vatandaslik temel bir haktir. Kanunun 6ngordiigii esaslara uygun
olarak bu statliyl kazanan herkes Tiirkiye Cumhuriyeti vatandasidir.”

S6z konusu (g alternatif icinde taslagl hazirlayan komisyonun tercihinin 2. alterna-
tiften yana oldugunu sdylenebilir. Zira Komisyon, 35. maddenin gerekgesinde 3. al-
ternatife dair bir degerlendirmede bulunmaz ve 1. alternatifin bir “totoloji” oldugunu
belirtirken, 2. alternatif hakkinda olumlu bir kanaati beyan eder:

“1961 ve 1982 Anayasalarinin (vatandaglik) formili birbirinin aynidir ve su sekil-
dedir: Tiirk Devletine vatandaslik bagi ile bagli olan herkes Tiirktiir.” Bu formiiliin
irk temelli ve diglayici oldugu ydniindeki elestiriler bilinmektedir. Bu elegtirileri
kargilamak ve anayasal vatandaslik temelinde saglamak amaciyla 1924 Anayasa-
sindaki vatandaslik tanimina dénmenin isabetli olacagi diisiiniilmUistiir.”

2011 segimlerinden sonra Meclis’te grubu bulunan dért partinin katilimiyla olusan ve
yeni bir anayasa yapmayl amacglayan TBMM’deki Anayasa Uzlagma Komisyonunda
yer alan dort partiden sadece MHP, vatandasligin Tirklik lizerinden tanimlanmasi
gerektigini savundu. Diger U parti ise “Tiirkiye Cumhuriyeti vatandasi” kavramina ya-
kin durdu.

Vatandaslik tanimina iliskin oneriler genel bir degerlendirmeye tabi tutuldugunda,
Tirkiye'deki anayasa calismalarinda vatandashgl etnik kimliklerden arindiran, her-
hangi bir kimligi 6ne cikarip digerlerini perdelemeyen notr vatandaslik anlayisinin et-
kinlik kazandig ifade edilebilir.

(40) “Vatandashk, kanunun gdsterdigi sartlarda kazanilir ve ancak kanunda belirtilen hallerde kaybedilir.”
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In order to meet these criticisms and to provide on the basis of constitutional citi-
zenship, it was considered that it would be appropriate to return to the definition of
citizenship in the 1924 Constitution.”

Among the four parties in the Constitutional Reconciliation Commission of the Grand Na-
tional Assembly of Turkey, which was formed with the participation of four parties with a
group in the Assembly after the 2011 elections and aimed to making a new constitution,
only the MHP argued that citizenship should be defined through Turkishness. The other
three parties stood nearer to the concept of “citizen of the Republic of Turkey”.

When the proposals regarding the definition of citizenship are subjected to a general
evaluation, it can be said that the neutral citizenship approach, which severs the con-
cept of citizenship from ethnic identities, which does not highlight any identity and
overshadow others in the process, has gained effectiveness in constitutional studies
in Turkey.

Citizenship in World Constitutions

There are various definitions of citizenship in world constitutions. A study by Levent Ko-
rkut examining the constitutions of 100 countries shows that the regulations regarding
citizenship in the constitutions of these countries can be considered in five categories
according to certain characteristics:

1. Countries that do not define citizenship by ethnicity, but which allow citizenship to
be constructed indirectly on the basis of ethnicity in the preamble or in other articles
of the constitution. (Bahrain, Saudi Arabia, Egypt, Qatar, Libya, etc.)

2. Countries that define citizenship by ethnicity (Estonia and Turkey)

3. Countries that do not define citizenship but speak of the citizen in ethnic terms.
(Germany, Poland, Cambodia)

4. Countries that define citizenship but do not associate it with ethnic identity. (Slova-
kia: “Anyone who is bound to the Republic of Slovakia by citizenship bond is a citizen
of Slovakia”).

5. Countries that do not include the definition of citizenship or an ethnicity directly or
indirectly, but only regulate the general technical principles on how to gain and lose
citizenship: (Denmark: “Citizens are equal”, “Citizens are born free”).

Ethnic identity was referenced in only 14 of the 100 constitutions of the states Korkut
considered. The number of states that define citizenship through an ethnic identity is 3.
In most of the constitutions, citizenship is not defined at all. The citizen is considered only
as a legal subject; it is sufficient to regulate the provisions regarding the acquisition, loss
and removal of citizenship.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Diinya Anayasalarinda Vatandashk

Vatandaglik, diinya anayasalarinda da farkli tanimlarla kargimiza ¢ikar. Levent Kor-
kut’un 100 ilke anayasasini inceleyerek yaptigl bir galisma, bu llkelerin anayasala-
rinda vatandasliga iliskin diizenlemelerin belli 6zellikleri olan bes kategori iginde ele
alinabilecegini gosterir:

1. Vatandasligl bir etnisite ile tanimlamayan, ancak anayasanin baslangi¢ kismin-
da veya diger maddelerinde vatandasligin dolayli olarak etnisite temelinde kurgu-
lanmasina olanak taniyan Ulkeler. (Bahreyn, Suudi Arabistan, Misir, Katar, Libya,
vb.)

2. Vatandashg etnik temelde tanimlayan tlkeler (Estonya ve Tiirkiye)

3. Vatandagligl tanimlamayan ama vatandasi etnik terimlerle ifade eden Ulkeler.
(Almanya, Polonya, Kambogya)

4. Vatandaglhg tanimlayan ancak bunu etnik kimlikle iliskilendirmeyen (lkeler.
(Slovakya: “Slovakya Cumhuriyetine vatandaslik bagi ile bagli olan herkes Slovak-
ya vatandagidir.”)

5. Vatandaslik tanimina veya bir etnisiteye dolayli ya da dolaysiz yer vermeyen, sa-
dece vatandasligin nasil kazanilacagi ve kaybedilecegine dair genel teknik ilkeleri
dizenleyen tlkeler: (Danimarka: “Vatandaglar esittir”, “Vatandaglar hiir dogar.”)

incelenen 100 devletin anayasasindan sadece 14’linde etnik kimlige atif yapilmis-
tir. Vatandaslik tanimini etnik bir kimlikle yapan devlet sayisi ise 3’tlir. Anayasalarin
onemli bir kisminda vatandaglik hi¢ tanimlanmaz. Vatandas, sadece hukuki bir 6zne
olarak kabul edilir; vatandasligin kazanilmasi, kaybedilmesi ve vatandasliktan gikaril-
maya iliskin hiikiimlerin diizenlenmesiyle yetinilir.

Vatandasligl tanimlayan anayasalarin dnemli bir bélimi, vatandaghgi sadece devletle
kisi arasindaki bagi vurgulamak amaciyla zikreder. Diinya anayasalari tarandiginda
vatandasglig etnik temelle tanimlayan anayasalarin 1/10 civarinda kaldigi goriilmek-
tedir. Bu devletlerin énemli bir kismi Ortadogu ve Asya’da bulunan otoriter totaliter
rejimlerdir. Bazi Dogu Avrupa Ulkeleri disinda, demokratik diinyada vatandaslik etnik
temel referans alinarak tanimlanir.4?

(41)  Levent Korkut: “Diinya Anayasalarinda Vatandaglik”, Uluslararasi Anayasa Kongresine sunulan teblig, istanbul, 11-14.05.2011.
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Most of the constitutions that define citizenship mention citizenship only to emphasize
the link between the state and the individual. When the world’s constitutions are consid-
ered, it is seen that the constitutions that define citizenship on an ethnic basis are around
one in ten. A considerable number of states which do so are authoritarian, totalitarian
regimes in the Middle East and Asia. With the exception of some Eastern European coun-
tries, citizenship in the democratic world is not defined by reference to ethnicity.“?

Constitutional Citizenship

In Turkey, a new constitution, or a comprehensive amendment to the 1982 Constitution is
expected to focus primarily on citizenship so that it can pave the way for a peaceful social
order. This is because the citizenship regulation in the form of “Everyone who is bound to
the Turkish state by citizenship bond is a Turk” in the 54" article of the 1961 Constitution
and the 66th article of the current Constitution is problematic in two main aspects.

First, the “state” expressed in these constitutions is not the “Turkish state”, but the “State
of the Republic of Turkey”. Secondly, and more importantly, the fact that “Turk” is the
name of an ethnic identity, and the use of the phrase “everyone is Turkish” in the constitu-
tion in a way that indicates an absolute, served the purpose of standardising the diversity
of this country, and to the extent that it served this purpose, it eliminated the possibility of
different ethnicities making themselves heard themselves politically.

Today, this understanding of citizenship, which excludes various segments of society and
stands out with its “exclusive” rather than “inclusive” nature, is a serious obstacle to en-
suring social stability. Therefore, a constitutional text aiming at the peaceful coexistence
of the members of the society must first change this understanding of citizenship. Levent
Koker explains the need for a new definition of citizenship as follows:

“The problem that manifests itself in the constitutional expression providing the
definition of citizenship in Turkey can be overcome by reformulating the definition of
citizenship, thus establishing a democratic ground that complies with Turkey’s obliga-
tions under international treaties in today’s ‘multicultural’ world”#?

The concept of “constitutional citizenship” may be useful in the reformulating the concept
of citizenship. Fazil Hiisnli Erdem states that the concept of constitutional citizenship can
be functional in solving the problems that are experienced in the cultural field in Turkey,
especially the Kurdish issue and the problems of non-Muslim minorities. According to
Erdem, “to redefine citizenship in accordance with the principle of ‘constitutional citizen-
ship’ and to find a constitutional solution within the framework of a policy of recognizing

(41)  Levent Korkut: “Diinya Anayasalarinda Vatandaslik” (“Citizenship in World Constitutions”), Paper presented to the International
Constitutional Congress, Istanbul, 11-14,05.20T1.

(42) Levent Kdker, Yeni Safak, 31.07.2007

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Anayasal Vatandaslik

Tirkiye'de yeni bir anayasanin veya 1982 Anayasasinda yapilacak kapsamli bir tadi-
latin, bariscil bir toplumsal diizene giden yolu acabilmesi i¢in vatandaslik konusuna
oncelikli olarak egilmesi beklenir. Glinkli 1961 Anayasasinin 54. ve mevcut Anayasa-
nin 66. maddesinde yer alan “Tiirk devletine vatandaslik bagi ile bagli olan herkes
Tiirktiir” bicimindeki vatandaslik diizenlemesi, baslica iki agidan sorunludur:

Birincisi, bu anayasalarda ifadesini bulan “deviet”, “Tiirk devleti” degildir, “Tiirkiye
Cumbhuriyeti Devleti”dir. ikincisi ve daha énemlisi, “Tiirk”iin bir etnik kimligin adi ol-
masl ve anayasada bir mutlakhgi belirtir tarzda “herkes Tiirktiir” ifadesinin kullanil-
masi; bu Ulkedeki gesitliligin tektiplestirilmesi amacina hizmet etmis ve bu amaca
hizmet ettigi oranda da farkli etnisitelerin kendilerini siyasi olarak duyurma imkanini
ortadan kaldirmistir.

Bugiin toplumun cesitli kesimlerini disarida birakan ve “kapsayici” olmaktan ziyade
“diglayici” olma ozelligiyle 6ne ¢ikan bu vatandaslik anlayisi, toplumsal istikrarinin
temin edilmesinin 6niinde ciddi bir engeldir. Dolayisiyla toplumu olusturan fertlerin
barig iginde birlikteligini hedefleyen bir anayasal metin evvela bu vatandaslik anlayi-
sinda bir degisiklige gitmelidir. Levent Kdker, yeni bir vatandaglik tanimina duyuluna
ihtiyaci soyle agiklar:
“Tiirkiye'de vatandasligin tanimini veren anayasa hiikmiindeki ifadelendirmede
kendisini agiga vuran sorun, vatandaglik taniminin yeniden formiile edilmesiyle
agsilabilir ve boylece, giiniimiiziin ‘cokkdiltiirlii’ diinyasinda Tiirkiye’nin uluslararasi
antlagmalarla lstlenmis oldugu ytikiimliiliiklerine uygun diisen demokratik zemin
de kurulmus olur.”*?

Vatandagligin yeniden kurgulanmasinda “anayasal vatandaslik” kavramina miracaat
edilebilir. Fazil Hiisni Erdem, Tiirkiye'de kiltlirel alanda yasanan 6zellikle Kiirt mese-
lesi ve gayri-muslim azinliklarin sorunlarinin ¢ézlimiinde anayasa vatandaslik kavra-
minin islevsel olabilecegini belirtir. Erdem’e gore, llkedeki dinsel ve etnik farkliliklar-
dan kaynaklanan problemleri ¢ozmek igin yapilmasi gereken “vatandasligi ‘anayasal
vatandaslik’ esasina uygun bir sekilde yeniden tanimlamak ve farkliliklar sorununu
tanima politikalari cercevesinde anayasal bir ¢éziime kavusturmak olmalidir.”*®

(42) Levent Koker, Yeni Safak, 31.07.2007
(43) Fazil Husnii Erdem, Yeni Safak, 18.07.2007
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the problem of differences™ is necessary to resolve the problems arising from religious
and ethnic differences in Turkey.

The concept of constitutional citizenship, originally “constitutional patriotism (verfassung-
patriotismuss)”, was first used by the German political scientist Dolf Sternberger in the
context of Germany in the first half of the 1970s. According to Sternberger, the concept of
the “nation” could not ensure national unity and cohesion in Germany; because this con-
cept both brought up connotations of the Nazi past and had an ethnic meaning.

Sternberger believed the loyalty of the citizens to the state and thus the continuation of
the unity of Germany could only be ensured by the adoption of and obedience to the basic
values to be determined in the constitution, like a ‘civil religion’, by the people. According
to him, the realisation of what is expected of constitutional citizenship depended on two
interrelated conditions: one was the dominance of democratic mechanisms in the state
administration, and the other was the friendly approach of the people towards a state
functioning with democratic mechanisms.

Almost a quarter of a century after Sternberger, Jiirgen Habermas, another German phi-
losopher, popularised the concept of constitutional citizenship. Habermas applied this
concept to define the criteria for a new European citizenship in the early 1990s, when im-
portant steps were taken towards integration under the EU umbrella. Habermas thought
that if cultural and communal tendencies predominated the unification process, the EU
would move towards a nationalist position and the nationalist structure that would emerge
would cause great harm to European societies. In order to prevent dominance of national-
ist themes it was necessary to construct an EU in a way that would be a “citizens’ Europe”
and one that would respect differences.

The constitutional citizenship proposal was the underlying concept of the EU construct
which recognised these differences and guaranteed their right to develop themselves. Ac-
cordingly, while each country within the EU would maintain its independence, the citizens
of these countries would have a “constitutional citizenship” that would be valid through-
out the EU. For example, a German or French citizen would continue to belong to their own
nation, but they would also be constitutional citizens of the EU. Constitutional citizenship
would not prejudice the cultural and national identities of individuals and would not in any
way injure their rights arising from the citizenship of their own state; with this status, a
supra-identity limited only by political character would be formed.

The underlying assumption in Habermas’s thought, which postulated that political values
were considered more acceptable and prioritized than cultural values, was as follows:
“People and nations from various traditions, religions, cultures and nation-states may

(43) Fazil Hiisnd Erdem, Yeni Safak, 18.07.2007

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Asli “anayasal vatanseverlik (verfassungpartiotismuss)” olan anayasal vatandaglik
kavrami, ilk kez Alman siyaset bilimci Dolf Sternberger tarafindan, 1970’li yillarin ilk
yarisinda Almanya baglaminda kullanildi. Sternberger’e gore, “millet” kavraminin,
Almanya’da ulusal bitlinligu ve baghligi saglama imkéani yoktu; ¢linkli bu kavram
hem Nazi gegmisine dair gagrisimlar yaratiyordu, hem de etnik bir icerige sahipti.
Sternberger, yurttaslarin devlete sadakatini ve boylelikle AlImanya’nin birliginin ida-
mesini, ancak ve ancak anayasada belirlenecek olan temel degerlerin adeta “sivil
bir din” gibi halk tarafindan benimsenmesinin ve bu degerlere itaat edilmesinin sag-
layabilecegi kanisindaydi. Ona gore, anayasal vatandasligin kendinden bekleneni
yerine getirebilmesi birbiriyle baglantili iki kosula bagliydi: Biri devlet yonetimine
demokratik mekanizmalarin hakim olmasiydi, digeri ise demokratik mekanizmalarla
isleyen bir devlete karsi halkin dostane bir yaklagim sergilemesiydi.

Sternberger’den yaklasik geyrek asir sonra -yine bir Alman filozof- Jiirgen Haber-
mas, anayasal yurttaslig genis kesimlerin nezdinde taninir kilan isim oldu. Haber-
mas bu kavrama AB catisi altinda bitlinlesmeye dogru mihim adimlarin atildigi
1990’larin baslarinda, yeni bir Avrupa vatandasghginin dlgitlerini belirlemek igin
basvurdu. Habermas; birlesme siirecine kiiltiirel ve cemaatgi egilimlerin hakim ol-
masi halinde AB’nin milliyetgi bir noktaya dogru ilerleyecegini ve meydana gelecek
olan milliyetgi yapilanmanin Avrupa toplumlarina biiylik zararlar verecegini diisi-
niyordu. Milliyetgi temalarin baskin ¢ikmasina mani olmanin yolu da AB’yi “yurt-
taslarin Avrupasi” olacak ve farkliliklara saygi duyulacak bir sekilde kurgulamaktan
gegiyordu.

Anayasal vatandaslik 6nerisi, iste bu farkliliklari taniyan ve onlarin kendilerini gelis-
tirme haklarini glivence altina alan AB kurgusunun temelinde yatan kavramdi. Buna
gore; AB biinyesindeki her lilke bagimsizligini devam ettirmekle birlikte, bu tilkelerin
vatandaslari AB capinda gegerli olacak bir “anayasal vatandaslik” hakkina sahip
olacaklardi. Mesela bir Alman ya da Fransiz vatandasin kendi milletine mensubiyeti
devam edecekti ama bunlar ayni anda AB’nin anayasal vatandasi da olacaklardi.
Anayasal vatandaslik, bireylerin kiiltiirel ve milli kimliklerine bir halel getirmeyecek
ve onlarin kendi devletlerinin vatandasligindan kaynaklanan haklarini herhangi bir
sekilde sakatlamayacakti; bu statliyle sadece siyasal nitelikle sinirlandiriimig bir
st kimlik olusacakti.

Habermas diistincesinde siyasal degerlerin, kiiltlirel degerlere nazaran daha mak-
bul addedilmesinin ve dncelenmesinin altinda yatan varsayim ise suydu: “Farkli ge-
leneklerden, dinlerden, kiiltiirlerden ve ulus-devletlerden gelen insanlar ve halklar
-AB blinyesinde- ortak cikarlar i¢cin geleneksel kimliklerini gbz ardi ederek siyasal
ve rasyonel ittifaklar kurabilirler.”
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ignore their traditional identities for common interests - within the scope of the EU -
and establish political and rational alliances.”

In the text he wrote with the French philosopher Derrida, Habermas took this idea one
step further and stated that as the most basic element of the EU common identity, it is
possible to institutionalize an ethical understanding that accepts the “otherness” of the
“other” instead of national identities based on sameness and similarity.“%

Turkey became acquainted with the concept of constitutional citizenship thanks to Nur
Vergin. In an article penned in 1993, Vergin stated that political parties could only survive
if they determined a new trajectory for themselves, based on her determination that polit-
ical parties gradually lost their functions with their structures and programs.“® According
to Vergin, redefining Turkey’s identity held the most important place in determining this
trajectory. Bringing the concept of constitutional citizenship to the forefront in connection
with this definition of identity, Vergin stated that this understanding could be adopted as
an alternative in the solution of Turkey’s major problems.

There are two main features of constitutional citizenship. The first is that the definition
of citizenship is exempted from all kinds of ethnic, religious, and cultural implications. In
constitutional citizenship, citizenship is not defined by reference to any ethnic, religious or
cultural identity, and as a natural consequence of this, a preference is not made between
the differences in the pluralistic structure of society, which privileges one or only a few
over the others. In this approach, the constitution includes pluralistic values and stands
at an equal distance from the groups that make up the society. In this way, all kinds of
differences are taken under the protection of the constitution and the way is opened for
them to continue and develop their own existence.

The second feature of constitutional citizenship is to prevent public authorities from pur-
suing policies, whether overtly or secretly, to undermine differences and assimilate them.
In this approach, citizenship is not viewed as an instrument that homogenizes society;
on the contrary, citizenship takes on the quality of a protective shield that provides legal
assurance of differences. As such, it also lays the groundwork for democratic politics. This
is because the protection of the civil and political rights of individuals in the constitution
allows them to negotiate their problems among themselves on a democratic basis, without
getting involved in violence.“9

(44) For a more detailed discussion of this subject (in Turkish): Turgut Tarhanli-Ayhan Kaya: “Tiirkiye'de Cogunluk ve Azinlik
Politikalari-AB Siirecinde Yurttaslik Tartismalari” (“Majority and Minority Policies in Turkey - Citizenship Debates in the EU
Process”), TESEV Yayinlan, istanbul, 2005.

(45)  Nur Vergin: “Yeni Siyaset ve Siyasi Partiler” (“New Politics and Political Parties”), Tiirk Yurdu, No:70, June 1993.

(46) For the concept of constitutional citizenship (in Turkish), see: Vahap Coskun: “Anayasal Vatandaglik” (“Constitutional
Citizenship”), Radikal iki, 02.09.2007; Coskun, Kiirt Meselesinin Anayasal Boyutu (“The Constitutional Dimension of the Kurdish
Issue”), pp.151-157.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Hatta Fransiz filozofu Derrida ile birlikte kaleme aldiklari metinde Habermas bu dii-
slincesini bir adim daha ileriye tasidi ve AB ortak kimliginin en temel 68esi olarak,
aynilik ve benzerlik tizerine kurulu ulusal kimlikler yerine, “6teki”nin “Gtekiligi”ni kabul
eden etik anlayisin kurumsallagmasinin miimkiin oldugunu dile getirdi.*?

Tirkiye, anayasal vatandaslik kavramiyla Nur Vergin sayesinde tanisti1993’te kalem
aldigi bir makalede Vergin, siyasi partilerin yapi ve programlariyla giderek islevlerini
kaybettiklerin tespitinden hareketle, bu siyasi orgiitlerin ancak kendilerine yeni bir
rota tayin etmeleri halinde varliklarini siirdiirebileceklerini belirtti.“® Vergin'e gore,
bu rotanin belirlenmesinde en 6nemli yeri, Tlrkiye'nin kimligini yeniden tanimlamak
tutuyordu. Iste bu kimlik tanimiyla baglantil olarak anayasal vatandaslik kavramini
glindeme getiren Vergin, Tlrkiye'nin belli basli sorunlarinin hallinde bu anlayigin bir
alternatif olarak benimsenebilecegini belirtti.

Anayasal vatandasligin, esas itibariyle iki 6zelliginden séz edilebilir: ilki, yurttaglik
taniminin her tirli etnik, dinsel ve kiltiirel imalardan masun kilinmasidir. Anayasal
vatandaslikta, vatandaslik herhangi bir etnik, dini veya kiltlrel kimlige atifla tanim-
lanmaz ve bunun dogal sonucu olarak da toplumun ¢ogulcu yapisinda bulunan fark-
lihklar arasinda birini/birilerini digerine/digerlerine karsi ayricalikh kilan bir tercihte
bulunulmaz. Bu yaklagimda anayasa gogulcu degerleri ihtiva eder ve toplumu olustu-
ran gruplara esit mesafede durur; boylelikle her tirli farkhlik anayasanin korumasi
altina alinir ve bunlarin kendi varliklarini devam ettirip gelistirebilmelerinin 6ni agil-
mis olur.

Anayasal vatandasligin ikinci 6zelligi; kamu makamlarini farkhliklar torplilemeye ve
onlari asimile etmeye donlik gizli ya da acgik- politikalar izlemekten men etmesidir. Bu
yaklagimda vatandasliga toplumu homojenlestiren bir enstriman nazariyla bakilmaz,
aksine vatandaslik farkliliklara hukuki glivence saglayan bir koruma kalkani niteligine
birinir. Bu niteligiyle de demokratik siyasete de zemin hazirlar. Zira bireylerin sivil ve
siyasal haklarinin anayasanin muhafazasi altina alinmasi, onlarin kendi aralarindaki
problemleri -siddete bulagsmadan- demokratik bir zeminde miizakere etmelerine im-
kan saglar.4®

(44) Bu konuda daha ayrintili bir okuma igin: Turgut Tarhanli-Ayhan Kaya: “Tiirkiye'de Gogunluk ve Azinlik Politikalari-AB Siirecinde
Yurttaslik Tartismalari”, TESEV Yayinlari, Istanbul, 2005.

(45) Nur Vergin: “Yeni Siyaset ve Siyasi Partiler”, Ttrk Yurdu, No:70, Haziran 1993.

(48) Anayasal Vatandaslik kavrami hakkinda bakiniz: Vahap Coskun: “Anayasal Vatandaslik”, Radikal iki, 02.09.2007; Coskun, Kilrt
Meselesinin Anayasal Boyutu, s.151-157.
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A New Citizenship

Turkey cannot go forward with its existing citizenship arrangement. A new citizenship regula-
tion that does not suppress different existences and gives them the right to exist and main-
tain their existence is an urgent, immediate need for Turkey. A new citizenship arrangement in
line with the constitutional citizenship perspective can be formulated in two ways.

The first is that the concepts of the citizen and citizenship are not defined. Instead of
specifying who the citizen is in the constitution, it is stated that citizenship is a consti-
tutional right, that its acquisition and loss will be regulated by law, that no one can be
arbitrarily deprived of their citizenship, that citizens cannot be deported or prevented from
entering the country.

Secondly, if the definition of a citizen is to be included in the constitution, this definition of
citizen should not be based on an ethnic origin and a definition that is equidistant from all
ethnicities should be preferred. Accordingly, citizenship can be defined by adhering to the
territorial identity (the concept of being of/from Turkey) or the name of the state (citizen of
the Republic of Turkey).

In the development of a new understanding of citizenship, which provides legal assurance
to differences instead of a homogenizing conception of citizenship, another point to be
considered, besides a neutral definition, is the complete clearing of the constitution and
legislation from ethnic implications and connotations. This is the essence of the spirit of
constitutionalism.

For the constitution ultimately reflects an agreement among citizens. Citizens bear differ-
ent identities. A constitution and legislation that does not include phrases which make
one identity advantageous or disadvantageous over others brings us one step closer to
an understanding of citizenship that recognizes the natural pluralism in the society and
removes the obstacles to their preservation, and development of their own existence.

In short, Turkey’s basic need is to meet its demands for cultural identity in a way that would
increase the possibility of coexistence. Nationalism does not meet this need. The reso-
lution must be sought in an understanding of constitutional citizenship based on rights,
freedoms and responsibilities, and in a democratic administration that would mobilize this
understanding. A constitutional arrangement to be made in this context and an application
that will support this arrangement would be of great benefit in resolving the Kurdish issue.

The Administrative Structure

The 1921 Constitution is the constitution that gives the most weight to the principle of
decentralisation and local governments. No constitution in the history of constitutional-
ism in Turkey has bestowed the local with power against the centre as much as this brief

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Yeni Bir Vatandashk

Tirkiye, bugiinkii vatandaslik diizenlemesiyle ileri gidemez. Farkli varoluglari bas-
tirmayan, onlara kendileri olarak var olma ve varliklarini idame ettirme hakkini ta-
niyan yeni bir vatandaslik diizenlemesi Tirkiye icin ertelenemez bir ihtiyactir. Ana-
yasal vatandaslik perspektifine uygun yeni bir vatandaslik diizenlemesi iki seklide
formile edilebilir:

Birincisi, vatandasin ve vatandasligin tanimlanmamasidir. Anayasada vatandasin
kim oldugunu belirtmek yerine, vatandasligin anayasal bir hak oldugunun, kazanil-
masI ve kaybedilmesinin kanunla diizenleneceginin, kimsenin keyfi olarak vatan-
dasgligindan yoksun birakilamayacaginin, vatandaslarin sinir digi edilemeyeceginin
ve llkeye girmekten alikonamayacaginin ifade edilmesidir.

ikincisi, anayasada mutlaka bir vatandas tanimina yer verilecekse, bu vatandas ta-
niminin etnik bir kokene dayanmamasi ve biitlin etnisitelere esit mesafede duran
bir tanimin tercih edilmesidir. Buna gore vatandaslik, teritoryal kimlige (Turkiyeli)
veya devletin ismine (Turkiye Cumhuriyeti vatandasi) bagh kalinarak tanimlanabilir.

Homojenlestirici vatandaslik tasavvuru yerine farkliliklara hukuki glivence saglayan
yeni bir vatandaglik anlayisinin gelistirilmesinde -nétr bir tanimin yani sira- dikkat
edilmesi gereken bir diger husus da, anayasanin ve hukuki mevzuatin etnik ima ve
cagrisimlardan tamamen arindirilmasidir. Anayasacilik ruhunun geregi budur.

Clinki anayasa nihayetinde vatandasglar arasindaki bir mutabakati yansitir. Va-
tandaslar ise farkli kimlikleri tasirlar. Bir kimligi digerlerine karsi avantajli ya da
dezavantajli kilan ibarelere yer vermeyen bir anayasa ve hukuki mevzuat, bizi top-
lumdaki dogal ¢ogulculugu taniyan, onlarin kendi varliklarini korumalarinin ve ge-
listirmelerinin 6niindeki engelleri kaldiran bir vatandaslik anlayisina bir adim daha
yaklastirir.

Ezcumle, Turkiye’nin temel ihtiyaci, kiltlrel kimlik taleplerini birlikte yagsamak ola-
sthgini ylikseltecek bir tarzda kargilamaktir. Milliyetgilik, bu ihtiyaci kargilamaz.
Care; haklara, 6zgirliklere ve sorumluluklara dayanan bir anayasal vatandaglik an-
layisinda ve bu anlayisi harekete gecirecek demokratik bir yonetimde aranmalidir.
Bu baglamda yapilacak bir anayasal diizenleme ve bu diizenlemeyi destekleyecek
olan bir uygulama Kiirt meselesini ¢gézme noktasinda biiyik bir fayda saglar.

Idari Yapi

1921 Anayasasi, yerinden yonetim ilkesine ve yerel yonetimlere en fazla agirlik tani-
yan anayasadir. Turkiye'nin anayasacilik tarihinde higbir anayasa, 23 maddesinden
12’sinin yerel yonetimlere ayiran bu kisa anayasa kadar, merkeze karsi yereli gligle
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constitution, which allocated 12 of its 23 Articles to local governments.“” However, this
structure, which was based on local authorization, could not be put into practice.

The 1924 Constitution was built on the opposite mentality of the 1921 Constitution. This
first constitution of the Republican era brought about a system based entirely on central-
ism. The choice of centralism in 1924 was consolidated in the 1961 and 1982 Constitu-
tions. In both constitutions, there are two basic principles that regulate the administrative
structure.

The first is the principle of the integrity of the administration regulated in Article 112 of the
1961 Constitution and Article 123 of the 1982 Constitution. This principle is implemented
through “hierarchy” and “tutelage”. The integrity of the centre within itself is provided
by “hierarchical control”, and the integrity between the central administration and local
administrations is ensured through “tutelage/tutelary control”.

The second is the principle of central administration and decentralisation. Central admin-
istration means that the public services to be provided to the citizens are gathered in the
centre in the form of ministries and carried out by the organizations subject to the hier-
archy of the centre in the provinces. In Turkey, services such as defence, justice, security
and primary education are carried out on the basis of central administration. However, in
any case, waiting for instructions from the centre causes delays and disruptions in the
works. Through the principle of “decentralisation” introduced for such instances, an effort
is made to soften the rigidity of the central government.

The decentralisation principle, on the other hand, describes the execution of some public
services by public legal entities other than the central administration and which are not
subject to its hierarchy. Decentralised administrations are also grouped under two head-
ings in terms of location (local administrations) and services (public institutions).“®

Problems with the Centralist Structure

There is a centralised structure in Turkey and harsh criticisms are brought against this
centralised structure. It is stated that centralism increases paperwork, lengthens the du-
ration between decision-making and implementation, and fails to identify local needs in
a healthy and accurate manner. Likewise, it is pointed out that this system is against the
principle of democratic administration, limits the participation of the people in the admin-
istration and does not take into account the requirements of local service.

Due to the problems caused by centralism, the search for a decentralised structure is
gathering momentum. These efforts also guide the constitutional studies prepared by civil

(47) On the 1921 Constitution (in Turkish), see: Erqun Ozbudun: “1921 Anayasasi”, AKDTYK Atatiirk Arastirma Merkezi Yayini, Ankara, 1992.
(48) Kemal Gozler: “Tiirk Anayasa Hukuku”, (“Turkish Constitutional Law") Ekin Kitapevi, Bursa, 2000, pp. 370 et al.
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donatmig degildir.“” Fakat yereli yetkilendirmeye dayanan bu yapi, gergekte uygula-
maya gegirilemedi.

1924 Anayasasi, 1921 Anayasasinin ziddi bir anlayisin lizerine bina edildi. Cumhuriyet
déneminin bu ilk anayasasi, tamamen merkeziyetciligi esas alan bir sistem getirdi.
1924’te merkeziyetgilik yonlinde yapilan segim, 1961 ve 1982 Anayasalarinda tahkim
edildi. Her iki anayasada da idari yapiyi tanzim eden iki temel ilke var:

Birincisi, 1961 Anayasasinin 112. maddesinde ve 1982 anayasasinin 123. maddesinde
diizenlenen idarenin butlnltGgu ilkesidir. Bu ilke “hiyerarsi” ve “vesayet” ile uygulanir.
Merkezin kendi igcindeki bitlnluglu “hiyerarsik denetim”, merkezi idare ile yerinden
yonetimler arasindaki bitlinllik ise “vesayet denetimi” yoluyla saglanir.

ikincisi, merkezden ydnetim ve yerinden yénetim ilkeleridir. Merkezden yénetim, va-
tandasglara sunulacak kamu hizmetlerinin bakanliklar seklinde merkezde toplanmasi
ve tagrada da merkezin hiyerarsisine tabi tegkilatlarca yiritiilmesini deyimler. Tiirki-
ye'de savunma, adalet, giivenlik ve ilkdgretim gibi hizmetler merkezden ydnetim esa-
sina gore yuritulir. Ancak her durumda merkezden talimat bekleme, islerin gecikmesi
ve aksamasina neden olur. Boylesi olumsuzluklari igin getirilen “yetki genisligi” ilke-
siyle, merkezi yonetimin katilig yumusatiimaya caligilr.

Yerinden yonetim ilkesi ise, bazi kamu hizmetlerinin merkezi idare tegkilati diginda ve
onun hiyerarsisine tabi bulunmayan baska kamu tiizel kisileri tarafindan yiritilme-
sini anlatir. Yerinden yonetim kuruluslari da yer yoniinden (mahalli idareler) ve hizmet
yontinden (kamu kurumlari) olmak tizere ikiye ayrilir.#®

Merkeziyetci Yapinin Sorunlari

Tirkiye'de, merkeziyetgi bir yapi var ve bu merkeziyetci yapiya karsi sert elestiriler
getiriliyor. Merkeziyetgiligin kirtasiyeciligi artirdigi, karar alma ile uygulama arasin-
daki mesafeyi uzattigi, yerel ihtiyaclari saglikli ve dogru bir sekilde tespit edemedigi
belirtiliyor. Keza bu sistemin, demokratik yonetim ilkesine aykiri olduguna, halkin yo-
netime katilimini sinirladigina ve yerel hizmetin gereklerini dikkate almadigina dikkat
cekiliyor.

Merkeziyetgiligin dogurdugu bu sorunlardan 6tiirii adem-i merkeziyetgi yapiya doniik
arayiglar artiyor. Sivil ve siyasi aktorlerin hazirladiklari anayasa gcalismalarina da bu
arayiglar yon veriyor. Nitekim 1990’1 yillardan bugtine birgok kesim tarafindan hazir-
lanan yeni anayasa ve anaya degisiklik onerilerinin biytk bir kismi, yerellesmeye ve
bolgesellesmeye iliskin maddeler igeriyor.

(47) 1921 Anayasast hakkinda bakiniz: Ergun Ozbudun: “1921 Anayasasi”, AKDTYK Atatiirk Arastirma Merkezi Yayini, Ankara, 1992.
(48) Kemal Gozler: “Tiirk Anayasa Hukuku”, Ekin Kitapevi, Bursa, 2000, s.370 vd.
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and political actors. As a matter of fact, most of the new constitution and constitutional
amendment proposals prepared by a variety of groups since the 1990s contain articles on
localization and regionalization.

For example, in the new constitution proposals of Democratic Republic Programme/DCP
(1995), Turkish Bars Association/TBB (2001) and Strong Turkey Party/GTP (2007), in the
reports of Turkish Enterprise and Business Confederation/TURKON-FED (2007), Asso-
ciation of Independent Industrialists and Businessmen/MUSIAD (2008), Confederation
of Revolutionary Trade Unions of Turkey/DISK (2009), Association for Human Rights and
Solidarity for the Oppressed/Mazlum-Der (2010), Institute of Strategic Thinking/SDE
(2011), the Turkish Economic and Social Studies Foundation/TESEV (2011), YAP (2011) and
Turkish Industrialists’ and Businessmen’s Association/TUSIAD (2011) and in the Social
Democratic People’s Party/SHP’s (1993) constitutional amendment proposal, a more de-
centralised structure is suggested compared to the current regulation. In the new con-
stitution proposals of DCP (1995), TBB (2001) and GTP (2007) and in the reports of DISK
(2009) and TUSIAD (2011) regional administrations are proposed.“?

The 1982 Constitution, which established a relationship of inequality and dependency
between the central government and local governments, to the detriment of local govern-
ments, causes critical problems in the Kurdish issue as well as in Turkey in general. Be-
cause on the one hand, this administrative structure prevents the proper delivery of public
services to the people of the region, and on the other hand, it prevents the demands of the
people of the region from reaching the central authority. The feeling that their democratic
will is being disregarded diminishes the people’s trust in the state as well as their bond of
belonging.

In this respect, Kurdish political and civil actors are also uncomfortable with this system.
They demand a change in this system and express their demands using the concept of
“status”. Of course, this concept of “status” is explained in different terms by each actor.
Looking at the political arena, we see that different models are advocated, from an inde-
pendent state to a federation, from democratic autonomy to partial delegation of authority
to local governments.

The five political parties that have groups in the Grand National Assembly of Turkey are
not satisfied with the current administrative structure. In the programs of these parties,
there are proposals for the reorganization of the relations between the central government
and local governments. For example, in the AK Party program, it is claimed that democracy

(49) Fazil Hiisnii Erdem: Devletin idari Yeniden Yapilanmasi Gergevesinde Yerel/Yerinden Yénetim Konferansina sunulan teblig (Paper
presented to the Conference of Local/Decentralized Government in the Framework of Administrative Restructuring of the State),
Kiiyerel Yayin, istanbul, 20T1. pp. 25-36.
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Mesela DCP (1995), TBB (2001) ve GTP’nin (2007) yeni anayasa nerilerinde, TUR-
KON-FED (2007), MUSIAD (2008), DISK (2009), Mazlum-Der (2010), SDE (2011), TE-
SEV (2011), YAP (2011) ve TUSIAD (2011) raporlarinda ve SHP (1993) anayasa degisiklik
Onerisinde, mevcut diizenlemeye gore daha adem-i merkeziyetgi bir yapi oneriliyor.
DCP (1995), TBB (2001) ve GTP’nin (2007) yeni anayasa nerilerinde, DISK (2009) ve
TUSIAD (2011) raporlarinda bélgesel yénetimler énerisi getiriliyor.#?

Merkezi yonetim ile yerel yonetimler arasinda, yerel ydnetimler aleyhine bir esitsiz-
lik ve bagimlilik iligkisi kuran 1982 Anayasasi, Tirkiye’nin genelinde oldugu gibi, Kiirt
meselesi 6zelinde de kritik problemlere neden oluyor. Clinkii bu idari yapi; bir taraftan
kamusal hizmetlerin bdlge halkina geregi gibi ulastiriimasini engellerken diger taraf-
tan da bolge halkinin taleplerinin merkezi otoriteye ulagmasinin oniine set gekiyor.
Demokratik iradelerinin hige sayildig1 duygusu, halkin devlete olan giivenini ve aidiyet
bagini zayiflatiyor.

Bu itibarla Kiirt siyasi ve sivil aktorleri de bu sistemden rahatsizlar. Onlar da bu siste-
min degismesini talep ediyorlar ve bu taleplerini de “stat(i” kavrami ile dile getiriyorlar.
Elbette bu “statii” kavraminin i¢i her bir aktor tarafindan farkli sekillerde dolduru-
luyor. Siyasi arenaya bakildiginda, bagimsiz bir devletten federasyona, demokratik
ozerklikten yerel yonetimlere kismi yetki devrine kadar farkli modellerin savunuldugu
goriluyor.

TBMM’de grubu bulunan bes siyasi parti de, mevcut idari yapindan hosnut degil; bu
partililerin programlarinda merkezi yonetim ile yerel yonetimler arasindaki iligkilerin
yeniden diizenlenmesine doniik éneriler yer aliyor. Mesela AK Parti programinda, de-
mokrasinin derinlestiriimesi ve Avrupa Yerel Yénetimeler Ozerklik Sart’na uygun bir
yapilanmanin kurulmasi gerektigi ileri siriltyor.6®

(49) Fazil Hiisnii Erdem: Devletin idari Yeniden Yapilanmas Gercevesinde Yerel/Yerinden Yonetim Konferansrna sunulan teblig, Kiiyerel
Yayini, Istanbul, 20T1. s. 25-36.

(50) “Artik demokrasi sadece bir segme ve segilme rejimi degil ayni zamanda katilma ve isbirligi rejimi olarak algilanmaktadir.
Bu katilim ve isbirligini gerceklestirecek temel biriler ise yerel yonetimlerdir. Tiirkiye'de kamusal yagami ilgilendiren birgok
konuda oldugu gibi mahalli idareler alaninda da asil sorun demokrasinin derinlikten yoksun olmasidir. Yapiimasi gereken
katiimei ve cogulcu demokrasinin giiniimiizde yayginlik kazanan ilke ve uygulamalarini yine giiniimiiz iktisat ve kamu
yonetimleri gergevesinde mahalli idareler alanina tagimaktir.”
https://www.akparti.org.tr/parti/parti-programi/
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should be deepened, and a structure should be established in accordance with the Euro-
pean Charter of Local Self-Government.®?

The CHP program focusses on pluralism, participation and democratisation in the ad-
ministration. The party aims to restructure the administration and activating local admin-
istrations. In this context, it states that the duties, powers and responsibilities of local
governments will be redefined.®"

HDP advocates democratic autonomy.®? MHP emphasizes increasing the service ca-
pacity of local governments and the participation of citizens in the management pro-
cesses.® The Good Party, on the other hand, undertakes that all local government
units will be reorganized by enacting a framework law.®%

As we see, almost everyone agrees that things are not working out under the administra-
tive structure of the 1982 Constitution. Although the suggestions for resolution are varied,
all actors are aware that there is a problem. Globalization also has an aspect that accel-
erates this awareness. The way globalisation pluralises decision-making processes, high-
lights identities and raises awareness regarding differences forces the hand of centralised
structures and empowers localization. For this reason, many countries such as Belgium,

(50) “Demacracy is now perceived not only as a system of electing and being elected, but also as a system of participation and
cooperation. Local governments are the principal units which will realize this participation and cooperation. As in many issues
concerning public life in Turkey, the main problem in the field of local administrations is the lack of depth of democracy.

What needs to be done is to carry the principles and practices of participatory and pluralist democracy, which have become
widespread today, to the field of local administrations within the framework of today’s economy and public administration.”
https://www.akparti.org.tr/parti/parti-programi/

(51)  “In public administration, the relations between the central and local administrations will be redefined while also considering
the integrity of service between the central and local administrations. Those deemed appropriate among the duties
undertaken by the Central Administration will be transferred to the local administrations. The distribution of services will
be carried out with an integrity that observes the unitary state principle, the integrity of the state and the service-resource
balance. The central government's supervision of local governments will be rearranged in contemporary terms.”
https://chp.azureedge.net/1d48b01630ef43d3b2edf45d55842cae. pdf

(52) “For our party, local governments are self-governments where decisions concerning daily life will be taken and implemented
through direct democracy. Our understanding of local democracy is based on direct democracy that goes beyond
representative democracy. Democratizing politics and making it belong to the society is possible with the self-government of
the peoples, with strong, democratic and autonomous local and regional governments.”
https://www.hdp.org.tr/tr/parti-programi/8/

(53) “It will be essential to present some public services with an understanding that will ensure their supply to the citizens at the
local level by facilitating their access, increasing their quality and efficiency. For this purpose, the service capacity of local
governments will be increased.”
https://www.mhp.org.tr/usr_img/_mhp2007/kitaplar/mhp_parti_programi_2009_opt.pdf

(54) “By enacting a Local Administrations Framework Law, which covers all municipalities, special provincial administrations,
neighborhood and village administrations, the representation, participation and public inspection mechanisms of local
administrations will be reorganized; democratic, participatory, fair and equal representation, co-management and political
responsibility principles will prevail. A modern and accountable local administration structure will be established.”
https://iyiparti.org.tr/storage/img/doc/iyi-parti-guncel-parti-program.pdf

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

CHP programinda, yonetimde ¢ogulculuk, katihimcilik ve demokratiklesme amagla-
niyor. Parti, 6niine hedef olarak, yonetimin yeniden yapilandiriimasini ve yerel yone-
timlerin etkinlestirilmesini koyuyor. Bu gergevede, yerel yonetimlerin gorev, yetki ve
sorumluluklarinin yeniden tanimlanacagini belirtiyor.®

HDP, demokratik 6zerkligi savunuyor.5? MHP, yerel yénetimlerin hizmet kapasitesinin
artirilmasi ve vatandaslarin yénetim siireglerine katilimini éne gikariyor.®? lyi Parti ise,
cerceve bir kanun c¢ikarilarak, bitiin yerel yonetim birimlerinin yeni bir diizenlemeye
kavusturulacagini taahhiit ediyor.®¥

Goruldugu lizere, hemen herkes 1982 Anayasasinin idari yapisiyla islerin ylirimeye-
cegini kabul ediyor. Coziim regeteleri farkli olsa da biitlin aktorler ortada bir sorunun
oldugunun farkindalar. Kiiresellesmenin de bu farkindalig artiran bir tarafi var. Zira
kiiresellegsmenin karar alma siireglerini gogulculastirmasi, kimlikleri 6n plana gikart-
masi ve farklilik bilincini yikseltmesi, merkeziyetgi yapilari zorluyor ve yerellesmeye
glic kazandiriyor. Bu nedenle Belgika, ingiltere, ispanya, Portekiz ve Fransa gibi birgok
llke, gerek iktisadi ve gerek siyasi sorunlarini gdzmek igin, idari yapilarini merkeziyet-
cgilikten adem-i merkeziyetgilige dogru donustiriyorlar.®®

(51)  “Kamu yonetiminde merkezi idare ve yerel yonetimler arasinda hizmet biitiinliigii gozetilerek, merkezi ve yerel idarelerle bunlar
arasindaki iliskiler yeniden tanimlanacaktir. Merkezi idare tarafindan distlenilmis olan gérevlerden uygun gériilenler, yerel
yonetimlere devredilecektir. Hizmet béliigiimil, iiniter devlet ilkesini, devletin biitiinligiinii ve hizmet-kaynak dengesini gozeten
bir biitiinlik icinde gergeklestirilecektir. Merkezi yonetimin yerel yénetimleri denetlemesi ¢agdas dlgiiler icinde yeniden
diizenlenecektir.”
https://chp.azureedge.net/1d48b01630ef43d9b2edf45d55842cae.pdf

(52) “Partimiz igin yerel yonetimler, giindelik yagami ilgilendiren kararlarin dogrudan demokrasi ile alinacagi ve uygulanacag
dzyonetimlerdir. Yerel demokrasi anlayisimiz, temsili demokrasiyi asan dogrudan demokrasiye dayanir. Siyasetin
demokratiklestiriimesi ve topluma ait kilinmasi, halklarin kendi kendini yonetmesiyle, giicli, demokratik ve dzerk yerel ve
bélgesel yonetimlerle miimkiindir.”
https://www.hdp.org.tr/tr/parti-programi/8/

(53) “Bazi kamu hizmetlerinin; erisimini kolaylastirmak, kalitesini ve etkinligini artirmak suretiyle yerel diizeyde vatandasa arzini
saglayacak bir anlayisla sunumu esas olacaktir. Bu amagla yerel yonetimlerin hizmet kapasitesi artirilacaktir.”
https://www.mhp.org.tr/usr_img/_mhp2007/kitaplar/mhp_parti_programi_2009_opt.pdf

(54) “Belediye, il dzel idaresi, mahalle ve kdy yonetimlerinin tiimiinii kapsayan Mahalli idareler Gerceve Kanunu gikarilarak, mahalli
idarelerin temsil, katilim ve kamuoyu denetim mekanizmalari yeniden diizenlenecek, demokratik, katiimci, adil ve esit
temsile dayall, birlikte yonetim, siyasal sorumluluk ilkelerinin hakim oldugu, seffaf ve hesap verebilir cagdas bir mahalli idare
yapilanmasi gergeklestirilecektir.”
https://iyiparti.org.tr/storage/img/doc/iyi-parti-guncel-parti-program. pdf

(55) Erdem, Devletin idari Yeniden Yapilanmasi Gergevesinde Yerel/Yerinden Yonetim Konferansrna sunulan teblig, s. 29-30.
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England, Spain, Portugal, and France are transforming their administrative structures from
centralism to decentralisation in order to solve their economic and political problems.®®

Restructuring

In short, both internal and external dynamics necessitate the restructuring of Turkey. We
might say that there is a consensus among the political actors towards the establishment
of the administrative structure on principles of decentralisation. Turkey can only adapt to
economic and political conditions and maintain cultural pluralism through an administra-
tive model in which it transfers some of the powers gathered at the centre to local govern-
ments. Two main suggestions can be made for the construction of a balanced system that
will provide this dynamic between the centre and the local.

The first is to have a democratic discussion on local government models and to present
the local government models of all political parties to the public. There are many issues
that need to be clarified in this discussion. For example, one of the most important issues
is the “scale” issue. Will the main local unit to which central powers would be delegated
be provincial or regional? Is a provincial-based local government model advocated, or is it
a region-based model?

Also, what powers will be delegated to the local? Will political powers be delegated as well
as administrative powers? Will the autonomy remain only at the administrative level, or
will it have a political aspect? Providing concrete and clear answers to these and similar
questions, above and beyond the conventional and commonplace statements made with
regard to the issue, makes the discussion valuable.

Secondly, as in Article 1%9 of the French Constitution, it can be stated that the administra-
tive structure of the state is based on the principle of decentralisation. Thus, decentrali-
sation would be made a constitutional principle and legal arrangements would be made
accordingly.

A move which would strengthen local governments administratively and politically
would also contribute to both the consolidation of democracy in Turkey and the res-
olution of the Kurdish issue. However, both Turkish society’s memory of centralism
and the overwhelming preference for decentralisation on the part of the Kurds are
factors that make it difficult to change the administrative structure. For this reason,
when making a system change based on the delegation of authority to the local, it is

(55) Erdem, Devletin idari Yeniden Yapilanmasi Cercevesinde Yerel/Yerinden Yanetim Konferansina sunulan teblig (Paper presented to
the Conference of Local/Decentralized Government in the Framework of Administrative Restructuring of the State), pp. 29-30.

(56) “Article 1: “France shall be an indivisible, secular, democratic and social Republic. It shall ensure the equality of all citizens
before the law, without distinction of origin, race or religion. It shall respect all beliefs. It shall be organised on a decentralised
basis.”

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Yeniden Yapilanma

Velhasil hem i¢ hem de dis dinamikler Tiirkiye’nin yeniden yapilandiriimasini gerekli
kiliyor. Siyasi aktorler arasinda idari yapinin adem-i merkeziyetgi ilkeler lizerine ku-
rulmasi yoniinde bir uzlagsmanin varligindan bahsedilebilir. Tiirkiye ancak, merkezde
toplanan yetkilerin bir kismini yerel yonetimlere aktaracagi bir idari modelle, iktisadi
ve siyasi kosullara adapte olabilir ve kiiltlirel cogulculugu koruyabilir. Merkez ile yerel
arasinda bunu saglayacak dengeli bir sistemin ingasi i¢in, baslica iki Oneri getirilebilir:

Birincisi, yerel yonetim modellerine iliskin demokratik bir tartismanin yapilmasi ve
biitlin siyasi partilerin yerel yonetim modellerinin toplumun bilgisine sunulmasidir.
Aciklhiga kavusturulmasi gereken birgok husus var bu tartigmada. Mesela, en énemli
konulardan biri “6lgek” sorunudur. Merkezi yetkilerin devredilecegi temel yerel birimi,
il bazli mi olacaktir yoksa bélge bazli mi? illere dayanan bir yerel yénetim modeli mi
savunulmaktadir yoksa bolge esasli bir model mi?

Ayrica yerele hangi yetkiler devredilecektir? Idari yetkilerin yaninda siyasi yetkiler de
devredilecek midir? Ozerklik, salt idari diizeyde mi kalacaktir yoksa siyasi bir hiiviyet
taglyacak midir? Bu ve benzeri sorularin, genel geger ifadelerin 6tesinde, somut ve
aglk cevaplara kavusturulmasi, tartismayi degerli kilar.

ikincisi, Fransa Anayasasinin 1. maddesinde®® oldugu gibi, devletin idari yapisinin ye-
rinden yénetim esasina dayandiginin belirtilmesidir. Boylelikle adem-i merkeziyetgili-
gin bir anayasal ilke haline getirilmesi ve yasal diizenlemelerin buna gore yapilmasidir.

Yerel yonetimleri idari ve siyasi olarak guglendirecek bir hamle, Tiirkiye’de hem de-
mokrasinin tahkim edilmesine hem de Kiirt meselesinin ¢dziimiine fayda saglar. La-
kin gerek llkedeki merkeziyetgi toplumsal hafiza ve gerek ademi-i merkeziyetgiligin
yogun olarak Kiirtler tarafindan savunulmasi, idari yapinin degismesini zorlagtiran
unsurlardir. Bu nedenle, yerele yetki devrini esas alan bir sistem degisikligi yaparken,
Kirlerin disinda kalan toplumsal kesimlerin hissiyatini dikkat etmek gerekir. Onlarin
sliphelerini gidermek ve tepkilerini asgariye gcekmek i¢in, adem-i merkeziyetgilik, et-
nik ve siyasi aidiyetler tizerinden degil, kamu hizmetlerin etkinligi ve ekonomik gerek-
likler lizerinde savunulabilir. Bu meyanda Avrupa Yerel Yénetimler Ozerklik Sarti bir
kolaylastirici olarak kullanilabilir.

Bunun yani sira, yeni bir anayasa yapim siirecinde veya bir anayasa degisikli siirecin-
de, anayasaya yerel yonetimlere genis yetki devri igeren hiikiimlerin yazilmasi arzu
edilir. Ancak eger buna imkan olmazsa, o vakit, anayasada yerel yonetimleri kismen
de olsa giiclendirecek, idari vesayeti hukuka uygunluk denetimiyle sinirlayacak ve ge-

(56) “Madde 1: “Fransa, bélinmez, laik, demokratik sosyal bir Cumhuriyettir. Koken, irk ve din ayrimi yapmaksizin; tiim
vatandaglarinin yasa dniinde esitligini garanti eder. idari yapisi yerinden ynetim esasina dayanir.”
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necessary to pay attention to the feelings of the social groups apart from the Kurds.
In order to dispel their doubts and minimise their reactions, decentralisation can be
defended not on ethnic and political grounds, but on the efficiency of public services
and economic necessities. In this regard, the European Charter of Local Self-Govern-
ment can be used as a facilitator.

In addition, in the process of making a new constitution or amending a constitution,
itis desirable to include provisions that include broad delegation of authority to local
governments. However, if this is not possible, then efforts should be made to make a
regulation in the constitution which would strengthen local governments, if only par-
tially, limit administrative tutelage to the supervision of compliance with the law, and
enable a stronger local government reform in the future through legal arrangements.
Such an arrangement can be considerably relieving in the short and medium term.

In Lieu of a Conclusion: A Meticulous, Patient
and Continuous Effort Based on Dialogue

Turkey cannot resolve the Kurdish issue with its current constitutional order. Historical
experience indicates that insisting on the status quo aggravates the issue. A rational pol-
icy necessitates taking into account the demands of the Kurds and changing the system
in line with these demands. Kurds have the will to live in Turkey. What needs to be done
is to improve the legal and political conditions of coexistence through an equal, liberal
and fair perspective and to bolster this highly valuable will. This requires a fundamental
paradigm shift.

In this study, three main issues that need to be addressed at the constitutional level were
identified: recognizing and securing cultural rights (education in mother tongue), an in-
clusive redefinition of political identity (constitutional citizenship), and reorganisation of
the administrative system within the framework of power-sharing (decentralised adminis-
trative structure). It was concluded that if changes are made in the constitution on these
three issues, while taking into account the demands of the Kurds, it would establish a
solid ground for the resolution of the Kurdish issue.

Of course, this statement shouldn’t be taken to mean that the Kurdish issue is limited
to only these three demands and issues. Considering it with regard to the Constitution,
almost every problem, from the initial principles to the immutable articles, from funda-
mental rights and freedoms to the regulation of the political field, is related to the Kurdish
issue. Therefore, a constitutional initiative aiming to solve this protracted problem in Tur-
key must write all articles with this sensibility in mind.

The reason for emphasizing education in mother tongue, citizenship and local govern-
ment is the concentration of demands on these issues. In the process of constructing

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

lecekte daha giicll bir yerel yonetim reformunu kanuni dizenlemelerle miimkiin ki-
lacak bir diizenlemenin yapilmasi igin caba gostermek gerekir. Bdylesi bir diizenleme
kisa ve orta vadede énemli dlglide rahatlatici olabilir.

Sonug Yerine: Diyaloga Dayanan Titiz, Sabirl ve Siirekli Bir Gaba

Tirkiye, mevcut anayasal diizeniyle Kiirt meselesini ¢ézemez. Tarihi tecriibe, statiiko-
daisrarin, meseleyi agirlastirdigina delalet eder. Akilci bir siyaset, Kiirtlerin taleplerini
dikkate almayi ve sistemi bu talepler dogrultusunda degistirmeyi zorunlu kilar. Kiirt-
lerin, Tlrkiye'’de yasama iradeleri vardir. Yapilmasi gereken; esit, 6zglirlikel ve adil
bir perspektifle birlikte yasamanin hukuki ve siyasi kosullarinin iyilestirilmesi ve son
derece degerli olan bu iradenin gliclendirilmesidir. Bu da temel paradigmanin degis-
mesini gerektirir.

Bu calismada, anayasal diizeyde ele alinmasi gereken baslica U¢ konuya deginildi:
Kilturel haklarin taninip giivence altina alinmasi (anadilde egitim), siyasi kimligin
kapsayici bir sekilde yeniden tanimlanmasi (anayasal vatandaglik) ve yonetim siste-
minin yetki paylagimi gergevesinde yeniden diizenlenmesi (adem-i merkeziyetgi idari
yapi). Kiirtlerin taleplerini gozeterek anayasada bu li¢ konuda degisiklik yapilmasi ha-
linde, bunun Kiirt meselesinin ¢oziimi igin saglam bir zemin tretecegi belirtildi.

Elbette bu ifadeden, Kiirt meselesinin sadece bu (¢ talep ve konuyla sinirli oldugu
gibi bir neticeye varilmamalidir. Zira anayasal boyutlariyla diiglinlilecek olursa, bag-
langic ilkelerinden degistirilemez maddelere, temel hak ve ézgiirliiklerden siyasi ala-
nin tanzimine kadar hemen her sorun, Kiirt meselesiyle baglantilidir. Dolayisiyla Tiir-
kiye’nin bu kadim sorununu ¢ézmeyi amaglayan bir anayasal girisim, biitiin maddeleri
bu hassasiyetle kaleme almalidir.

Anadilde egitim, vatandaglik ve yerel yonetimin éne ¢ikarilmasinin nedeni, taleplerin
bu konularda yogunlasmasidir. Demokratik ilkelerin hakim oldugu bir anayasa insa
slirecinde bu konularda 6zgirlik ve hak eksenli dizenlemeler, Kiirt meselesinde
onemli agsamalarin kat edilmesini saglar. Bununla birlikte anayasal degisikliklerin de
tek baslarina sorunu ¢ozecegi diisliniiimemelidir. Clinkii ne kadar mikemmel hazir-
lanmis olursa olsun, higbir anayasa biitiin toplumsal dertlere deva olamaz.

Bu durum, sivil ve siyasi aktorlere iki tarafli sorumluluk yiikler: Aktorler bir taraftan, Kiirt-
ler ve diger toplumsal kesimlerin taleplerini anayasal ve yasal diizeyde kargilamak igin
teknik hazirliklar yapmahdir. Toplumsal yagamdaki farkli problemleri gozmeyi hedefleyen
Ozgurllikgl hukuki metinlerin olusturulmasi, yogun ve uzun bir mesaiyi gerektirir.

Bu mesaide taraflar yaratici ve uzlagmaya acik olmalilar. Taleplerini ve ¢éziim Gne-
rilerini mutlak bir kaliba sokmaktan kaginmalilar. Anlagmadiklari hususlarda takilip
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a constitution in which democratic principles dominate, freedom and rights-oriented ar-
rangements in these matters ensure that important steps are taken in the Kurdish issue.
However, it should not be thought that constitutional amendments alone will solve the
problem. No constitution, no matter how perfectly prepared, can be a solution to all social
problems.

This situation imposes bilateral responsibilities on civil and political actors: On the one
hand, actors must make technical preparations to meet the demands of Kurds and other
social groups at the constitutional and legal level. The creation of liberal legal texts that
aim to solve the various problems in social life requires intense and extended efforts.

In the course of such efforts, the parties should be creative and open to compromise. They
should avoid presenting their demands and solution proposals in absolute terms. Nor
should they become fixated on points of disagreement or differences. They must maintain
the ground for dialogue. They should continue their political bargaining and negotiations
and accept progress on the issues they can agree on. They should evaluate cooperation
opportunities and benefit from European Union norms. Only to the extent that they be-
have in this way can positive results be obtained from a difficult task such as constitution
making.

At the same time, actors should strive with regard to society. A multi-faceted work should
be carried out at the social level in order to resolve the Kurdish issue and ensure social
peace and stability. Turkey needs a new conception of democratic identity. Instead of an
identity determined from a single centre and imposed by force, Turkey must create a plu-
ralistic identity which is formed by democratic methods, which does not eliminate differ-
ences, and which recognizes and secures the rights of its citizens.

The construction of a democratic identity requires breaking certain established social
codes and addressing historical grievances. For this, some provisions can be made on
paper, but they can only be implemented if they are accepted by society and supported by
the political culture. It takes time to persuade society to the new order and to strengthen
the sense of a common life. For this reason, civil and political actors also need to make a
meticulous, patient and continuous effort based on dialogue.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

kalmamalilar. Konugma zeminini korumalilar. Siyasi pazarlik ve mizakereleri stirdlirtip
anlasabildikleri hususlarda ilerlemeyi kabullenmeliler. igbirligi olanaklarini degerlen-
dirmeli, Avrupa Birligi normlarindan istifade etmeliler. Ancak bdyle davrandiklari 6lgi-
de, anayasa yapimi gibi getin bir isten miispet sonuglar elde edilebilirler.

Aktorler diger taraftan ise, topluma doniik ¢aba iginde olmalidir. Kiirt meselesinin
¢ozlilmesi, toplumsal barig ve istikrarin saglanmasi icin toplumsal diizeyde gok yonli
bir galigma yirutilmelidir. Clinkl Tirkiye'nin yeni bir demokratik kimlik tasavvuruna
ihtiyaci vardir. Tek merkezden belirlenen ve zorla dayatilan bir kimlik yerine, Tirkiye
demokratik yontemlerle olusturulan, farkhliklari ortadan kaldirmayan ve onlari taniyip
haklarini glivence altina alan ¢ogulcu bir kimlik olugturmalidir.

Demokratik bir kimligin insasi, bazi yerlesmis toplumsal kodlarin kirilmasini ve tarihi
magduriyetlerin giderilmesini gerektirir. Bunun igin kagit tzerinde birtakim hikimler
konabilir, ama bunlarin hayata gegebilmesi ancak toplumun kabulii ve siyasi kiiltir ta-
rafindan desteklenmesiyle olur. Toplumun yeni diizene ikna edilmesi ve ortak yasama
hissinin gliglendirilmesi zaman alir. Bu nedenle sivil ve siyasi aktorlerin de, diyaloga
dayanan titiz, sabirli ve strekli bir gaba iginde olmalari gerekir.
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Dr. ZEYNEP ARDIC

CONFIDENCE-BUILDING STEPS IN
CONSTITUTION-MAKING PROCESSES

Introduction

For many years now, it has been expressed by almost every segment of society that Tur-
key needs a new and civilian constitution. Even though the 1980 Constitution has under-
gone many changes over the years, it maintains its character, being an oppressive and
authoritarian constitution, as it is written in favour of security, in the balance between
freedom and security. The rule of Justice and Development Party (AK Party) have made
statements at various times, regarding the drafting of a new constitution, and the Con-
stitutional Reconciliation Commission of the Grand National Assembly of Turkey,” which
was established in 2011, and was dissolved in 2016 after nearly five years of work. In this
process, although nearly 60 articles were agreed upon, the constitution-making efforts
were shelved as the AK Party and the Republican People’s Party (CHP) could not agree on
some fundamental issues such as the parliamentary system/presidential system.

Last February, President Recep Tayyip Erdogan’s unexpected call for a new constitution
led to the resumption of constitution-making debates. As a matter of fact, in May, Devlet
Bahgeli, the leader of the ruling partner Nationalist Movement Party (MHP), announced
that they were preparing a draft constitution consisting of 100 articles. Although the call
for a new constitution is described by some as an effort to change the agenda, it is a
known fact that Turkey needs a civilian, pluralistic, and democratic constitution. How the
new constitution will be created is as important as the constitution itself. The method to
be chosen and the stakeholders who will participate in the process will have a significant
influence on the contents of the constitution.

In order for the new constitution to be democratic, pluralistic and civilian, a suitable meth-
od must be chosen, and it must be formed as a result of a process based on social consen-
sus. It is necessary to ensure the meaningful participation of various stakeholders such

(1) The Constitutional Reconciliation Commission, which was formed with three members from each of the political parties in the
Grand National Assembly of Turkey, started its work on 19 October 2011. During its active period, suggestions and opinions were
gathered from various sections of the public for the new constitution, and although the constitution-drafting process started,
only 59 articles could be agreed upon. Afterwards, these constitutional studies were shelved and the work of the commission was
terminated.
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Dr. ZEYNEP ARDIC

ANAYASA YAPIM SUREGLERINDE
GUVEN ARTIRICI ADIMLAR

Giris

Tirkiye’nin yeni ve sivil bir anayasaya ihtiyaci oldugu toplumun neredeyse her kesi-
mi tarafindan uzun yillardir dile getirilmektedir. 1980 Anayasasi yillar igcinde pek ¢ok
degisime ugramis olsa dahi ézglirlik ve glivenlik dengesinde tavrini glivenlikten yana
koymus oldugu i¢in baskici ve otoriter bir anayasa olma niteligini muhafaza etmekte-
dir. Adalet ve Kalkinma Partisi (AKP) iktidari siiresince gesitli zamanlarda yeni anaya-
sa yapilmasi yoniinde agiklamalar yapilmig olup 2011°'de Tirkiye Bilyilik Millet Meclisi
(TBMM) biinyesinde olusturulan TBMM Anayasa Uzlagma Komisyonu® yaklagik bes
yillik galismanin ardindan 2016’'da dagilmistir. Bu siirecte 60’a yakin madde Uzerinde
uzlagilmig olsa dahi AKP ile Cumhuriyet Halk Partisi (CHP)'nin parlamenter sistem/
baskanlik sistemi gibi bazi temel konularda anlagamamasi sonucu anayasa yapim ¢a-
ligmalari rafa kaldiriimigtir.

Gectigimiz Subat ayinda Cumhurbaskani Recep Tayyip Erdogan’in siirpriz bir sekilde
yeni bir anayasa i¢in ¢agri yapmasi yeniden anayasa yapma tartigmalarinin baglama-
sina sebep oldu. Nitekim Mayis ayinda iktidar ortagi Milliyetci Hareket Partisi (MHP)
lideri Devlet Bahgeli 100 maddeden olusan bir anayasa taslagi hazirladiklarini agik-
ladi. Yeni anayasa gagrisi bazi kesimler tarafindan giindem degistirme cabasi olarak
nitelendirilse de Tirkiye’nin sivil, cogulcu ve demokratik bir anayasaya ihtiyaci oldu-
8u gercegi bilinmektedir. Yeni anayasanin nasil yapilacagl anayasanin kendisi kadar
onemlidir. Secilecek yontem ve siirece katilacak paydasglar anayasanin igerigini de
ciddi bir bigimde etkileyecektir.

Yeni anayasanin demokratik, gogulcu ve sivil olabilmesi igin buna uygun bir yontem
segilmesi ve toplumsal mutabakata dayali bir slireg sonunda olusturulmasi gerekmek-
tedir. iktidar ve ana muhalefet partisi disindaki siyasi partiler, uzmanlar, sivil toplum

(1) TBMMdeki siyasi partilerin Giger tye géndermesiyle olusturulan Anayasa Uzlasma Komisyonu 19 Ekim 2011de calismalarina
baglamistir. Bu siirecte yeni anayasa igin farkli kesimlerden dneri ve gériisler toplanmis olup anayasa yazim siireci baglamis olsa
da sadece 59 madde Gzerinde anlasma saglanabilmistir. Sonrasinda bu anayasa galismalari rafa kaldiriimis olup komisyonun
calismalarina son verilmistir.
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as political parties, experts, non-governmental organizations, minority representatives,
political parties other than the ruling and main opposition parties in the design, planning,
management, decision-making, construction and implementation stages of the process.
Therefore, before starting the constitution-making process, detailed research must be
conducted regarding method and content, and confidence-building steps must be taken
to prepare a suitable infrastructure for the process. This study aims to show what steps
can be taken to increase confidence on the path to the new constitution. In this con-
text, the constitution making processes and the importance of taking confidence-building
steps on the way to this process will be discussed. Then, under several headings, some
concrete suggestions will be made in a discussion of what kind of concrete steps can be
taken in this context.

The Importance of Constitution-Making Processes

Since constitutions are the founding treaties of states, they are made differently from laws
and other legal regulations, and such methods may vary according to the situation and
conditions of each country. The United Nations (UN) states that constitution-making pro-
cesses include both making a new constitution and making reforms in the existing con-
stitution.? Constitution-making processes are complex and dynamic processes.® Since
the social, political and economic dynamics of each state are different, what is expected
from a constitution and how this constitution might meet such demands will differ from
country to country. However, as explained above, certain methods of constitution-making
have emerged.® The making of new constitutions can take various forms: it can be left to
a staff consisting entirely of experts, or it can be done by the representatives elected by
the people and with the participation of the people.® In addition, these methods can be
used in a holistic way. The content and method of constitution-making are pertinent to
the success of the constitution. The content refers to the provisions in the constitution,
the method and process the steps in the constitution-making cycle (such as negotiations,
drafting, adoption and implementation). The process and method also affect the content
of the constitution.® Therefore, some important points must be decided before starting
the constitution-making processes. Who are the important actors taking part in this pro-
cess, to what extent will the public participate in the process, what are the basic principles

(2)  United Nations (2009) Guidence Note of the Secretary-General: United Nations Assistance to Constitution-making Processes, p. 3.
(3)  Carl, A. (2019) Constitution Making in Contexts of Conflict: Paying Attention to Process, Berlin: Berghof Foundation, p.1.
(4)  See:

(5)  Dann, P, Riegner, M., Vogel J. ve Wortmann, M. (2011) Lessons Learned from Constitution-making: Processes with Broad Based
Public Participation, Berlin: Demacracy Reporting International, p.2.

(6) International Institute for Demacracy and Electoral Assistance - IDEA (20T1) Constitution building after conflict: External support
to a sovereign process, Stockholm: IDEA, p.14.
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kuruluslari, azinlik temsilcileri gibi gesitli paydaslarin siirecteki tasarlama, planlama,
yénetim, karar alma, yapim ve uygulama agsamalarinda anlamli bir katilim gostermele-
rinin saglanmasi gerekmektedir. Bu ylizden anayasa yapim siirecine baglamadan 6nce
yéntem ve igerik lizerinde detayl arastirmalar yapilmali ve siirece uygun bir altyapi
hazirlamak icin giiven artirici adimlar atilmahdir. Bu ¢alisma yeni anayasaya giden
yolda gliven artirmak amaciyla ne gibi adimlar atilabilecegini gostermeyi amaglamak-
tadir. Bu baglamda oncelikle anayasa yapim siiregleri ve bu siirece giden yolda gliven
artirict adimlar atmanin dnemine deginilecek ve ardindan somut olarak ne tir adimlar
atilabilecegi gesitli basliklar altinda tartisilarak bazi somut oneriler getirilecektir.

Anayasa Yapim Siireclerinin Onemi

Anayasalar devletlerin kurucu antlagmalari olmalari bakimindan kanun ve diger hu-
kuki dlizenlemelerden farkli yéntemlerle yapilir ve bu yontemler her {ilkenin kendi
durumuna ve sartlarina gore degisebilir. Birlesmis Milletler (BM), anayasa yapim sii-
reglerinin hem yeni anayasa yapimini hem de mevcut anayasada reformlar yapiimasini
kapsadigini belirtmistir.? Anayasa yapim siiregleri karmasik ve dinamik siireglerdir.®
Her devletin toplumsal, siyasal ve ekonomik dinamikleri farkli oldugu igin bir anayasa-
dan ne beklendigi ve bu anayasanin s6z konusu talepleri nasil kargilayacag tilkeden
Ulkeye farklihk gosterecektir. Ancak bu raporun ... boliminde anlatildigi lizere, belli
basgli anayasa yapim metotlari ortaya gikmistir.®) Yeni anayasalarin yapimi gesitli se-
killerde olabilir; tamamen uzmanlardan olusan bir kadroya birakilabilecegi gibi halkin
sectigi temsilciler tarafindan ve halkin katilimi ile yapilabilir. Ayrica bu yontemler ho-
listik bir bicimde de kullanilabilir.® Anayasa yapiminda igerik ve ydntem bir anayasa-
nin basarili olmasi igin gok nemlidir. icerik anayasadaki hiikiimleri, yontem ve siireg
anayasa yapimi dongiistindeki adimlari (miizakere, taslak hazirlama, kabul edilme ve
uygulama gibi) ifade eder. Siire¢ ve yontem anayasanin igerigini de etkilemektedir.©
Bu yilizden, anayasa yapim siireclerine baslamadan 6nce bazi dnemli noktalar hakkin-
da karar verilmesi gerekir. Bu siiregte rol alacak 6nemli aktorlerin kimler olacagi, top-
lumun siirece ne dlglide katilacagl, yeni anayasa yapim siirecinde igerige yon verecek

(2)  United Nations (2009) Guidence Note of the Secretary-General: United Nations Assistance to Constitution-making Processes, s. 3.
(3)  Carl, A.(2019) Constitution Making in Contexts of Conflict: Paying Attention to Process, Berlin: Berghof Foundation, s.1.
(4)  Bakiniz:

(5)  Dann, P., Riegner, M., Vogel J. ve Wortmann, M. (2011) Lessons Learned from Constitution-making: Processes with Broad Based
Public Participation, Berlin: Democracy Reporting International, s.2.

(6) International Institute for Democracy and Electoral Assistance - IDEA (20T1) Constitution building after conflict: External support
to a sovereign process, Stockholm: IDEA, s.14.
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that guide the content in the constitution-making process, how will the process work and
how will it be all managed - these are all questions that must be answered beforehand,
and the public should be kept informed on all points throughout the process.”

Although it was common for constitutions to be drafted behind closed doors by elites and
experts until the 1970s, the situation has changed. It is now a necessity to inform the pub-
lic, media and civil society about how the process works.® Although political elites have
a great influence and an important role in constitution-making, it has been accepted both
in academia and in practice that constitution-making processes should be conducted in
as pluralist and participatory a manner as possible.® Although in the past constitutions
were sometimes drafted and came into effect without the participation of the people, it
is easier to ensure social participation in the 21t century with the development and diver-
sification of technology and communication channels. Therefore, in recent years, it has
become the norm all over the world to make constitutions in a participatory method./ In
countries such as South Africa, Uganda, and Kenya, various mechanisms (such as pre-
senting proposals, educating the public on the constitution, holding meetings with broad
participation and so on) have been used in order for the public to participate in the con-
stitution-making process.™

A Transparent and Participatory Approach

Although there are no special regulations regarding constitution-making processes in in-
ternational law, certain principles are generally accepted. The UN identifies six guiding
principles in constitution-making processes, such as ‘the nation’s ownership/acceptance
of the constitution’, ‘supporting inclusion, participation and transparency’, and ‘utilizing
a broad spectrum of expertise’.’® The UN states that an advanced planning with an in-
clusive, participatory and transparent approach must be in place prior to the start of the
actual constitution-making process.™ It is very difficult for a constitution not prepared in
a participatory and transparent manner to be accepted by the public.' Indeed, participa-

(7)  Abdelgabar, N. 1. (2013) International Law and Constitution Making Process: The Right to Public Participation in the Constitution
Making Process in Post Referendum Sudan, Verfassung und Recht in Ubersee / Law and Politics in Africa, Asia and Latin
America, Vol.46, No.2, s.137,; Dann et al., Lessons Learned from Constitution-making, p.2.

(8)  Brandt, M., Cottrell, J., Ghai, Y. ve Regan, A. (20T1) Constitution-making and Reform: Options for the Process,
Geneva: Interpeace, p.10.

(3)  Brandt et al., Constitution-making and Reform, p.9.

(10) Dann et al., Lessons Learned from Constitution-making, s.1.; Benomar, J. (2004) Constitution-Making After Conflict: Lessons for
Irag, Journal of Democracy, Vol.15, No.2, p.88.

(1) Abdelgabar, International Law and Constitution Making, s.139.; UN Assistance to Constitution-making Processes, p.5.
(12)  UN Assistance to Constitution-making Processes, p. 2.
(13)  UN Assistance to Constitution-making Processes, p.2.; Dann et al., Lessons Learned from Constitution-making, p.4.

(14)  Benomar, Constitution-Making After Conflict, p.89.
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temel prensip ve ilkelerin neler oldugu, siirecin nasil igleyecegi ve nasil yonetilecegi
belirlenmeli ve bu konuda topluma bilgi verilmelidir.®

1970’lere kadar anayasalarin elitler ve uzmanlar tarafindan kapali kapilar ardinda ha-
zirlanmasi normal olsa da bu durum artik degismistir. Kamu, medya ve sivil toplu-
mun sirecin nasil isledigi konusunda bilgilendirilmesi bir zorunluluk haline gelmistir.
® Siyasal elitler anayasa yapiminda biiylik bir etkiye ve énemli bir role sahip olsalar
da anayasa yapim sireclerinin olabildigince ¢ogulcu ve katilimci bir sekilde yapil-
masi gerektigi hem akademide hem pratikte kabul edilmistir.® Tarihte halkin katilimi
olmadan kabul géren anayasalar olsa da 21. yiizyilda teknolojinin ve iletisim kanal-
larinin gelismesi ve gesitlenmesi ile toplumsal katilimi saglamak daha kolaydir. Bu
ylizden son yillarda tiim diinyada anayasalarin katilimci bir yaklagimla yapilmasi bir
norm haline gelmistir."® Giiney Afrika, Uganda, Kenya gibi tilkelerde toplumun yeni
anayasa yapim sireglerine katilmasi igin gesitli mekanizmalar (6nerilerin sunulmasi,
halka anayasaya iliskin egitim verilmesi, genis katilimli toplantilar yapilmasi vb.) kul-
lanimigtir.(

Katiimci Bir Yaklagim ve Seffaflik

Uluslararasi hukukta anayasa yapim siireglerine iliskin 6zel diizenlemeler yer alma-
makla birlikte belli bazi ilkeler kabul gérmiistiir. BM anayasa yapim siireglerinde, ‘ulu-
sun anayasayi sahiplenmesi/kabullenmesi’, ‘kapsayicilik, katilim ve geffafligin des-
teklenmesi’ ve ‘genis bir uzmanlik yelpazesinden yararlanma’ gibi ilkelerin de arasinda
bulundugu yol gosterici alti ilke belirlemistir.’? BM anayasa yapim siiregleri ncesinde
kapsayicl, katilimci ve seffaf bir yaklagimla geligsmis bir planlama yapilmasi gerektigini
belirtmistir.™® Katilimci ve seffaf olmayan bir yaklagimla hazirlanan bir anayasanin
toplumda kabul gérmesi ¢ok zor olacaktir.’® Zaten katihm dogasi itibariyle seffaflig

(7)  Abdelgabar, N. 1. (2013) International Law and Constitution Making Process: The Right to Public Participation in the Constitution
Making Process in Post Referendum Sudan, Verfassung und Recht in Ubersee / Law and Politics in Africa, Asia and Latin
America, Vol.46, No.2, 5.137.; Dann et al., Lessons Learned from Constitution-making, s.2.

(8)  Brandt, M., Cottrell, J., Ghai, Y. ve Regan, A. (2011) Constitution-making and Reform: Options for the Process, Geneva: Interpeace,
s.10.

(9)  Brandt et al., Constitution-making and Reform, s.9.

(10) Dann et al., Lessons Learned from Constitution-making, s.1.; Benomar, J. (2004) Constitution-Making After Conflict: Lessons for
Irag, Journal of Democracy, Vol.15, No.2, s.88.

(1) Abdelgabar, International Law and Constitution Making, s.139.; UN Assistance to Constitution-making Processes, s.5.
(12)  UN Assistance to Constitution-making Processes, s. 2.
(13)  UN Assistance to Constitution-making Processes, s.2.; Dann et al., Lessons Learned from Constitution-making, s.4.

(14)  Benomar, Constitution-Making After Conflict, s.89.
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tion, by its nature, functions to increase transparency.’® The legitimacy of a constitution
in a democratic country depends on its acceptance and adoption by the people. To ensure
this, preliminary preparations must be completed before starting the process. Since the
dynamics of each country are different, it is important to analyse the conditions, needs,
political and socio-economic situation of the country in question well./® Otherwise, there
is the possibility that the end product is a technocratic, top-down constitution which
might not meet the needs of the public.

Participation in constitution-making processes can also be considered in the context of
participation rights in international human rights law. Participatory rights, which started
to find a place for themselves in the international human rights regulations created after
World War Il, are of great importance in ensuring the participation of individuals in the
formation of national policies that concern them, and in conveying the public’s views and
demands regarding these policies to the decision-making mechanisms."” Article 25 of
the UN’s International Covenant on Civil and Political Rights, to which Turkey is a party,
regulates the right of individuals to participate in public services, to elect and be elect-
ed, and to enter public services."® Many other international conventions likewise contain
regulations aiming to guarantee the participation of individuals in political life.? It is very
important for the people to either directly or indirectly participate in the legal regulations
and policies that determine how they will live in the society of which they are members.
Otherwise, problems may arise in the implementation of their rights and in making public
policies according to their own needs. Besides individuals, non-governmental organiza-
tions, academics, rights advocates, professional organizations and journalists must also
be able to exercise their political rights within the framework of laws and international
human rights law.®

General Comment No. 5 of the UN Human Rights Committee on the right to participate in
public administration, to vote and to be elected, states that all peoples are free to deter-
mine their political status, constitution and rulers. In addition, citizens can exercise their
right to participate directly in decision-making mechanisms on matters of public interest,

(15)  Gluck, J. ve Brandt, M. (2015) Participatory and Inclusive Constitution-Making Giving Voice to the Demands of Citizens in the
Wake of the Arab Spring, Washington: United States Institute of Peace, p.13.

(16)  UN Assistance to Constitution-making Processes, pp.6-7.; Benomar, Constitution-Making After Conflict, pp.85-86.
(17)  Abdelgabar, International Law and Constitution Making, p.133.
(18) International Covenant on Civil and Political Rights.

(19)  UN Universal Declaration of Human Rights, International Convention on the Elimination of All Forms of Racial Discrimination,
International Convention on the Elimination of All Forms of Discrimination Against Women, African Convention on Human and
Peoples’ Rights, Inter-American Convention on Human Rights.

(20) Dann et al., Lessons Learned from Constitution-making, p.2.
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arttirma iglevi de goriir.®® Demokratik bir Gilkede bir anayasanin mesruiyeti onun halk
tarafindan kabul edilmesi ve benimsenmesine bagldir. Bunu saglamak igin siirece
baglamadan once on hazirliklarin tamamlanmasi gerekir. Her tilkenin dinamikleri fark-
I oldugu igin o Ulkenin kosullarini, ihtiyaglarini, politik ve sosyoekonomik durumunu
iyi analiz etmek 6nemlidir./® Aksi takdirde ortaya teknokratik, toplumun ihtiyaglarina
cevap vermeyen ve tepeden inme bir anayasa ¢ikma ihtimali vardir.

Anayasa yapim silreclerine katilim uluslararasi insan haklar hukukundaki katilim
haklar baglaminda degerlendirilebilir. 2. Diinya Savasi sonrasinda olusturulan ulus-
lararasi insan haklari diizenlemelerinde yer almaya baslayan katilim haklari (parti-
cipatory rights) kigilerin kendilerini ilgilendiren ulusal politikalarin olusturulmasi
asamalarina katilimlari ve bu politikalara iliskin kendi goriis ve taleplerini karar alma
mekanizmalarina yansitmalari agisindan biyiik dnem arz etmektedir./” Tirkiye’nin de
taraf oldugu BM Kisisel ve Siyasal Haklar Uluslararasi Sézlegsmesi’'nin siyasal haklar-
la ilgili 25. maddesi kisilerin kamu hizmetlerine katilma, se¢gme ve segilme ile kamu
hizmetlerine girme hakkini diizenlemistir."® Diger pek gok uluslararasi s6zlesmede
de bireylerin politik hayatlara katilimini garanti almayl amaglayan diizenlemeler yer
almaktadir.®® Kisilerin yagadiklari toplumda nasil bir hayat siireceklerini belirleyen
hukuki dizenlemelere ve olusturulan politikalara dogrudan veya dolayli olarak ka-
tihmlari gok 6nemlidir. Aksi takdirde sahip olduklari haklarin uygulanmasi ve kendi
ihtiyaglarina gore kamu politikalari yapilmasi noktasinda sorunlar yagsanmasi muh-
temeldir. Bireyler yaninda sivil toplum kuruluslari, akademisyenler, hak savunuculari,
meslek kuruluslari ve gazeteciler de siyasal haklarini kanunlar ve uluslararasi insan
haklari hukuku gergevesinde kullanabilmelilerdir.?®

(15)  Gluck, J. ve Brandt, M. (2015) Participatory and Inclusive Constitution-Making Giving Voice to the Demands of Citizens in the
Wake of the Arab Spring, Washington: United States Institute of Peace, s.13.

(18)  UN Assistance to Constitution-making Processes, ss.6-7.; Benomar, Constitution-Making After Conflict, ss.85-86.
(17)  Abdelgabar, International Law and Constitution Making, s.133.
(18) Kisisel ve Siyasal Haklar Uluslararasi Sozlesmesi.

(19)  BM insan Haklan Evrensel Bildirgesi, Her Tiirlii Irk Aynmciliginin Ortadan Kaldinimasina iliskin Uluslararasi Sézlesme, Kadinlara
Yonelik Her Tiirlii Aynmcihgin Onlenmesi Uluslararasi S6zlesmesi, Afrika insan ve Halklarin Haklari S6zlesmesi, Amerikalilar Arasi
insan Haklari Sozlesmesi.

(20) Dann et al., Lessons Learned from Constitution-making, s.2.
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by electing and changing their constitutions, by means of referendums and other elector-
al methods.?” In addition, in international law and UN practices, it has been noted that
states must respect the participation of the public in constitution-making processes. In
order to guarantee this, various positive obligations must be fulfilled. States are obliged to
take steps such as holding public meetings and requesting applications for the demands
in order to ensure the active participation of individuals in the constitution-making pro-
cesses, as well as removing the obstacles to the use of these political participation rights
by the individuals.®?

In order for the constitution to be accepted by the public, it is very important to ensure a
meaningful participation in a way that can actually affect the result.?® It is important to
note that meaningful participation is required, since mere participation as a formality is
insufficient. The direct and indirect participation of the people in the constitution-making
processes must be ensured.?? For example, although the putting of the prepared consti-
tution to a referendum is a method of participation, this is a very limited form participation
all the same. Therefore, one or more of the methods such as the election of a constituent
assembly, the voting of various draft constitutions, public consultations, workshops, con-
ferences, trainings for citizens and media campaigns can be used to ensure meaningful
participation.®® In addition to such official methods, it is important in terms of informal
participation for there to be discussions in various channels (academy, media, internet,
etc.) during the constitution-making process.?® It should be kept in mind that when it
comes to methods which ensure public participation, various methods can be used for
different countries.®” In this respect, both the use of mechanisms used in other countries
and the development of new mechanisms in Turkey’s new constitution making process,
even before the start of the process itself, would contribute to the process.

In many countries such as Rwanda, Uganda and South Africa, the general public was
prepared for the constitution-making process by being offered an education on constitu-
tion-making. Since constitutional issues are complex and require expertise, the general
public cannot be expected to have detailed knowledge and understanding of these issues.
Therefore, it is essential to conduct public awareness campaigns.®® It would be unreal-

(21)  https://www.osce.org/files/f/documents/4/a/19154.pdf

(22) Abdelgabar, International Law and Constitution Making, pp.135-136.

(23) Abdelgabar, International Law and Constitution Making, p.134.; Dann et al., Lessons Learned from Constitution-making, p.1.
(24) Dann et al., Lessons Learned from Constitution-making, p.2.

(25) Abdelgabar, International Law and Constitution Making, s.139.; UN Assistance to Constitution-making Processes, p.4.; Dann et
al., Lessons Learned from Constitution-making, p.2.

(26) Abdelgabar, International Law and Constitution Making, pp.133-140.; Dann et al., Lessons Learned from Constitution-making, p.3.
(27) Brandt et al., Constitution-making and Reform, p.81.; Gluck ve Brandt, Participatory and Inclusive Constitution-Making, p.26.

(28) Brandt et al., Constitution-making and Reform, pp.91-93.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

BM Insan Haklari Komitesi’nin kamu ydnetimine katilma, oy kullanma ve segilme
haklarina iliskin Genel Yorum No.5’te biitiin halklarin kendi siyasal statiilerini, ana-
yasalarini ve yoneticilerini segmekte 6zglr oldugu belirtilmigtir. Ayrica yurttaslarin
anayasalarini segmek, degistirmek, referandum ve diger se¢cim metotlariyla “kamu-
yu ilgilendiren konularda karar alma mekanizmalarina da katilarak dogrudan katilma
hakkini kullanabilir.” denmistir.?” Ayrica uluslararasi hukuk ve BM uygulamalarina
bakildiginda devletlerin kamunun anayasa yapim siireglerine katilimlarina saygi gos-
termesi gerektigi belirtilmistir. Bunu garanti altina almak igin de gesitli pozitif ylikiim-
|Gltklerin yerine getirilmesi gerekmektedir. Devletler kigilerin anayasa yapim siiregle-
rine aktif olarak katilimlarini saglamak igin kamuya agik toplantilar yapmak, taleplere
iliskin basvurulari istemek gibi adimlarin yaninda kisilerin bu siyasal katilim haklarini
kullanmalarinin 6ntindeki engelleri kaldirmakla da yukimludar.®?

Anayasanin toplumda kabul gérebilmesi i¢cin sonucu etkileyebilecek bicimde anlamli
bir katilimin saglanmasi gok 6nemlidir.?® Burada dikkat edilmesi gereken husus sade-
ce katihm degil anlamli bir katilimin gerekmesidir. Halkin anayasa yapim siireglerine
direkt ve dogrudan katilimi saglanmalidir.? Ornegin hazirlanan anayasanin halkoyu-
na sunulmasi da bir katilim yontemi olsa da bu ¢ok sinirh bir katilimdir. Bu ylizden daha
anlamli bir katilmin olabilmesi igin, kurucu meclis segimi, cesitli anayasa taslaklarinin
oylanmasi, halkla miizakereler, calistaylar, konferanslar, vatandaslara yonelik egitimler
ve medya kampanyalari gibi yontemlerden biri veya birkagi kullanilabilir.?® Bu tarz
resmi metotlarin yaninda anayasa yapim siirecinde gesitli mecralarda (akademi, med-
ya, internet vb.) tartismalar yiriitiilmesi gayri resmi katilim igin 6nemlidir.?® Unutul-
mamalidir ki, halkin katilimini saglayan yontemler s6z konusu oldugunda her toplum-
da yeni ve farkli metotlar kullanilabilir.?? Bu agidan Tiirkiye’'nin yeni anayasa yapim
slirecinde, hatta bu siirecin dncesinde, hem bagka Ulkelerde kullaniimis mekanizma-
lar kullanmasi hem de yeni mekanizmalar gelistirmesi slirece katkida bulunacaktir.

(21)  https://www.osce.org/files/f/documents/4/a/19154.pdf

(22) Abdelgabar, International Law and Constitution Making, ss.135-136.

(23) Abdelgabar, International Law and Constitution Making, s.134.; Dann et al., Lessons Learned from Constitution-making, s.1.
(24) Dann et al., Lessons Learned from Constitution-making, s.2.

(25) Abdelgabar, International Law and Constitution Making, s.139.; UN Assistance to Constitution-making Processes, s.4.;
Dann et al., Lessons Learned from Constitution-making, s.2.

(26) Abdelgabar, International Law and Constitution Making, ss.139-140.; Dann et al., Lessons Learned from Constitution-making, s.3.

(27) Brandt et al., Constitution-making and Reform, s.81.; Gluck ve Brandt, Participatory and Inclusive Constitution-Making, s.26.
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istic to expect people to participate meaningfully in the process without such training,.
This training must be provided unconditionally to all who need it, without discrimination.
For example, Rwanda started these trainings two years before the constitution-making
process. A focused effort was made to ensure that disadvantaged groups such as those
ostracized from society, or the illiterate, would have access to this training.?®

When it comes to public participation in constitution-making processes, it is noted that
a well-designed, properly implemented and wide-ranging participation is a significant
contribution to democracy.®® The inclusion of groups previously excluded from politics
increase social reconciliation and solidarity; also, discussing fundamental rights and free-
doms in these processes and providing training on these issues enable individuals to be
more informed about their own rights and freedoms. In addition, as stated before, a con-
stitution that emerges as the result of the meaningful participation of the people is more
easily adopted by the public.® In order to ensure genuine participation, various segments
of society must be included in these processes and this participation must be able to
have an actual effect on the constitution that is being drafted. If public participation does
not affect the outcome, then the participation is not meaningful. Also, it should be taken
into account that certain groups may be in a more advantageous position than others in
terms of having a majority, being active in the media or having financial resources, and
it should be ensured that groups that do not have these opportunities can participate
effectively.®? At this point, the public should be informed both about constitution-making
in general and about participation opportunities in particular.®®

The participation of as many stakeholders as possible in constitution-making processes
is crucial for success.®? Otherwise, the participation and pluralism are merely for form’s
sake. In addition, there must be no discrimination among individuals while exercising the
right to participation and political rights, because one of the most fundamental principles
of international law is the prohibition of discrimination. The participation of groups such
as the disabled, women, minorities, refugees and workers in these processes must be en-
sured.® In some cases, have been set for the participation of these disadvantaged groups
in the process (in Afghanistan, 25% female participation was made mandatory).®® It would

(29) Brandt et al., Constitution-making and Reform, p.92.

(30) Dann et al., Lessons Learned from Constitution-making, p.3.

(31)  Abdelgabar, International Law and Constitution Making, p.140.; Dann et al., Lessons Learned from Constitution-making, p.2.
(32) Abdelgabar, International Law and Constitution Making, p. 141.

(33) Dann et al., Lessons Learned from Constitution-making, p.5.

(34) The Office of the United Nations High Commissioner for Human Rights (OHCHR) (2018) Human Rights and Constitution Making,
Geneva: United Nations, p.14.; Benomar, Constitution-Making After Conflict, p.84.

(35) UN Assistance to Constitution-making Processes, p.4.

(36) Brandt et al., Constitution-making and Reform, p.10.
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Ruanda, Uganda ve Giiney Afrika gibi pek ¢ok lilkede genel halka anayasa yapimi
konusunda sivil bir egitim verilerek halk anayasa yapim siirecine hazirlanmigtir. Ana-
yasal mevzular karmagik ve uzmanlik gerektiren alanlar oldugu igin genel halkin bu
konularda detayli bilgi sahibi olmasi ve bu konulari anlamasi beklenemez. Bu yiiz-
den halka yénelik bilgilendirme galigmalarinin yapilmasi elzemdir.?® Bu tarz bir egitim
verilmeden insanlarin siirece anlamli bir katihm gostermesini beklemek gercekgi ol-
mayacaktir. Bu egitimin ayrimcilia mahal vermeyecek sekilde ihtiya¢ duyan herkese
kosulsuz bir bigimde sunulmasi gerekir. Ornegin Ruanda anayasa yapim siirecinden
iki yil 6nce bu egitimlere baglamistir. Toplumdan diglanmis gruplar, okuma yazma
bilmeyenler vb. gibi dezavantajli gruplarin da bu egitimi alabilmesi igin ayri bir gaba
gosterilmigtir.®®

Anayasa yapim sireclerine halkin katilimi s6z konusu oldugunda iyi tasarlanmis ve
diizguin bir sekilde uygulanmis genis bir katilimin demokrasiye de ciddi bir katki sag-
ladigi belirtilmektedir.®® Daha 6nce siyaset mecrasindan diglanan gruplarin siirece
dahil olmasi toplumsal uzlagsma ve dayanigmayi arttiracagi gibi bu siireglerde temel
hak ve ozglrliiklerin tartigiimasi ve bu konularda egitimlerin verilmesi bireylerin kendi
hak ve 6zgiirlikleri hakkinda daha gok bilgilenmesini saglayacaktir. Ayrica daha dnce
belirtildigi gibi halkin anlamh bir katilimi sonucunda ortaya ¢ikacak olan bir anaya-
sanin toplumda benimsenmesi daha kolay olacaktir.®” Gergek bir katilimin olabilmesi
icin hem toplumun farkli kesimlerinin bu siireclere dahil edilmesi hem de bu katilimin
ortaya ¢ikacak anayasayi etkileyebilmesi gerekmektedir. Eger halkin katiliminin sonu-
ca etki etmesi s6z konusu olmazsa bu katilimin anlamh oldugunu séylemek miimkiin
degildir. Bunun yaninda belli gruplarin gogunluga sahip olma, medyada etkin olma
ya da maddi kaynaklara sahip olma agisindan digerlerinden daha avantajli konumda
olabilecegi gbz 6nline alinmali ve bu imkanlara sahip olmayan gruplarin da etkin bir
katilm gosterebilmesi saglanmalidir.®® Bu noktada halkin hem genel olarak anayasa
yapimi hakkinda hem de 0zel olarak katilim imkanlari hakkinda bilgilendirilmesi ge-
rekir.®

Anayasa yapim siireglerine mimkiin oldugunca gok paydasin katilmasi basari igin gok
6nemlidir.®? Aksi takdirde sadece gostermelik bir katilim ve gogulculuk séz konusu

(29) Brandt et al., Constitution-making and Reform, s.92.
(30

(31)  Abdelgabar, International Law and Constitution Making, s.140.; Dann et al., Lessons Learned from Constitution-making, s.2.

Dann et al., Lessons Learned from Constitution-making, s.3.

(32) Abdelgabar, International Law and Constitution Making, s. 141.
(33) Dann et al., Lessons Learned from Constitution-making, s.5.

(34) The Office of the United Nations High Commissioner for Human Rights (OHCHR) (2018) Human Rights and Constitution Making,
Geneva: United Nations, s.14.; Benomar, Constitution-Making After Conflict, s.84.
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be beneficial to ensure positive discrimination through methods such as creating plat-
forms suitable for these groups, giving special coverage in the media or opening channels
where they can convey their special demands. Otherwise, the demands and expectations
of groups who are disadvantaged in society and excluded from political and socioeconom-
ic processes face the danger of being ignored in the new constitution-making process.

Benefiting from expertise, which is among the guiding principles of the UN, includes both
benefiting from experts on the constitution and drawing lessons from the examples of oth-
er countries that have gone through similar processes.®” In this context, establishing re-
lations using the method known as “Track Il diplomacy” and conducting joint studies with
non-governmental actors in countries that have gone through similar processes would
contribute to the process. Considering that not all individuals can be competent in are-
as such as policies and constitution-making processes, the participation of other actors
working and specializing in these areas takes on an even greater importance.

A new constitution is being made in every four post-conflict societies, and in this respect,
constitution-making has an important role in peacebuilding.®® In addition, we observe that
long-lasting constitution-making processes are more successful in contributing to peace.
The more the new constitution is discussed by the public, the stronger the trust-building
between various groups and actors will be; and the more the new constitution will be
accepted.® Especially in divided societies, constitution-making processes should not be
rushed, and time should be taken in order to achieve reconciliation. Considering the polit-
ical climate in Turkey, serious problems in terms of participation in the constitution-mak-
ing processes are a likelihood. Therefore, before starting the constitution-making process,
it is crucial to create a suitable political climate and to give assurance to the people and
groups that will participate in this process.

Potential Risks on the Road to a Participatory Constitution

There are also those who are critical of public participation in constitution-making pro-
cesses. It has been said that human beings should not be idealized, that individuals may
not compromise, choosing to stick to their own interests, and that they may be influenced
by populist leaders and groups.“® There is a possibility that populist or partisan move-
ments, influential people and lobby groups will dominate the process. This risk is particu-

(37) UN Assistance to Constitution-making Processes, s.4.; Benomar, Constitution-Making After Conflict, pp.90-91.

(38) Fiedler, C. (2019) Why Writing a New Constitution after Conflict Can Contribute to Peace, Bonn: German Development Institute, p.1.
(39) Fiedler, Writing a New Constitution after Conflict, p.1.

(40) Brandt et al., Constitution-making and Reform, p.87.
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olacaktir. Ayrica, katilim hakki ve siyasal haklar kullanilirken bireyler arasinda ayrim-
cilik yapiimamasi gerekir ¢linkii uluslararasi hukukun en temel ilkelerinden biri ay-
rimcilik yasagidir. Engelliler, kadinlar, azinliklar, milteciler ve iggiler gibi gruplarin bu
slireglere katihmlari saglanmalidir.®® Bazi drneklerde bu dezavantajh gruplarin siirece
katihmi igin kotalar koyulmustur (Afganistan’da %25 oraninda kadin katilimei zorun-
lulugu getirilmis).®® Bu gruplara uygun platformlar olusturulmasi, medyada 6zel yer
verilmesi ya da onlara 0zel taleplerini iletebilecekleri kanallar agilmasi gibi yontem-
lerle pozitif ayrimcilik yapiimasi faydali olacaktir. Aksi takdirde toplumda dezavantajli
konumda olan, siyasal ve sosyoekonomik siireglerden diglanmig olan gruplarin talep
ve beklentileri yeni anayasa yapim siirecinden gérmezden gelinme tehlikesiyle karsi
karsiya kalacaktir.

BM’nin yol gosterici ilkeleri arasinda yer alan uzmanliktan yararlanma hem anayasa
konusunda uzman kisilerden yararlanmayi hem de benzer siireglerden ge¢cmis diger
lilke 6rneklerinden dersler gikarmayi kapsar.®” Bu baglamda dolayli diplomasi (track
Il diplomacy) de denen yontemle iligkilerin kurulmasi, benzer siireglerden gegen tilke-
lerdeki hiiklimet digi aktorlerle ortak galigmalar yapilmasi siirece katki saglayacaktir.
Tim bireylerin politikalar, anayasa yapim siiregleri gibi alanlarda yetkin olamayacagi
disilintldiiglinde bu alanlarda galisan ve uzmanlasan diger aktorlerin katilimi daha
bliylik 6nem kazanmaktadir.

Her dort gatisma sonrasi toplumda yeni bir anayasa yapilmaktadir, bu agidan ana-
yasa yapiminin barig ingasi konusunda 6nemli bir roli bulunmaktadir.®® Ayrica uzun
sliren anayasa yapim silireglerinin bariga katkida bulunma konusunda daha basarili
oldugu goriilmektedir. Yeni anayasa toplumda ne kadar tartigilirsa farkli gruplar ve
aktorler arasindaki gliven ingasi o kadar saglam olacak ve yeni anayasa daha ¢ok ka-
bul gériilecektir.®® Ozellikle bsliinmiis toplumlarda uzlasinin saglanmasi igin anayasa
yapim sirecleri aceleye getirilmemeli ve gereken zaman kullaniimalidir. Turkiye’deki
politik iklim goz oniline alindiginda anayasa yapim siireclerine katilim noktasinda cid-
di sorunlar yasanmasi muhtemeldir. Dolayisiyla, anayasa yapim siirecine baglamadan
once uygun bir politik iklim olusturmak ve bu siirece katilacak kisi ve gruplara gliven-
ce verilmesi kritik 6neme haizdir.

(35) UN Assistance to Constitution-making Processes, s.4.

(36) Brandt et al., Constitution-making and Reform, s.10.

(37) UN Assistance to Constitution-making Processes, s.4.; Benomar, Constitution-Making After Conflict, ss.90-91.

(38) Fiedler, C.(2019) Why Writing a New Constitution after Conflict Can Contribute to Peace, Bonn: German Development Institute, s.1.
(39) Fiedler, Writing a New Constitution after Conflict, s.1.
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larly high in ethnically and religiously divided societies. It can even cause old conflicts to
resurface and cause new problems.*? In addition, while some non-governmental organiza-
tions close to the government or other elites play a more active role in participation in the
process, local non-governmental organizations or communities may not have access to
communication and political channels. An active participation beginning from the grass-
roots will be more successful than a top-down approach.“? Therefore, these processes
need to be prepared and managed very well.

The support or involvement of international actors in the process in various ways can con-
tribute to the process, as well as harm it.*® Especially in divided societies, groups that
do not trust the constitution-making process may want international actors to provide
assurance by being involved in the process, but if these actors dominate the process, it
may negatively affect the acceptance of the new constitution by the nation. If support is to
be received from international actors, the risks should be well calculated, and the consti-
tution should be designed in such a way as not to hinder its social acceptance.

It has been said that certain conditions must be met in order to ensure a meaningful par-
ticipation in a constitution-making process. These include a safe environment, freedom of
expression, freedom of the press and political will.“® Considering the current political cli-
mate in Turkey, it is yet to be seen how essential this issue is. There are serious problems
especially in the field of freedom of expression, freedom of assembly and demonstration,
and freedom of the press. As a matter of fact, in many national and international reports
published about Turkey, it has been noted that there are critical problems in the use of
these freedoms.“9

By their nature, discussions on both method and content are essential in constitu-
tion-making processes. In the constitution-making process of a multi-cultural, multi-re-
ligious and ethnically diverse country like Turkey, it is unthinkable to make a constitution
in a top-down manner, without having such discussions. It is natural for different ethnic,
cultural and religious and sectarian groups to have different expectations of and demands
from the new constitution. Discussing these demands in a free environment is of critical
importance for the adoption of the new constitution by all segments of society. Creating
a suitable climate for this is part of the confidence-building steps on the road to a new
constitution.

(41)  Dann et al., Lessons Learned from Constitution-making, p.2.; Benomar, Constitution-Making After Conflict, pp.86-87
(42) Brandt et al., Constitution-making and Reform, p.83.

(43) IDEA, Constitution building after conflict, p.18.

(44)  Gluck and Brandt, Participatory and Inclusive Constitution-Making, p.11.

(45) Turkey Human Rights Report 2020 (Human Rights Foundation of Turkey), Turkey Human Rights Violations Report 2019 (Human
Rights Association), State of Human Rights in the World 2020/21 Report (Amnesty International).

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Katiimci Bir Anayasaya Giden Yolda Potansiyel Riskler

Anayasa yapim siireglerine halkin katilimina elestirel bakanlar da vardir. insanlarin
cok idealize edilmemesi gerektigi, bireylerin kendi gikarlarini diigiinerek uzlagiya ya-
nasmayabilecegi, ayrica popiilist lider ve gruplardan etkilenebilecegi belirtilmigtir.#?
Popiilist veya partizan hareketlerin, etkin kisilerin ve lobi gruplarinin siireci domine
etmeleri ihtimali vardir. Ozellikle etnik ve dini agidan bdliinmiis toplumlarda bu risk
ylksektir. Hatta eski anlagmazliklarin yeniden su yliziine gikmasina ve yeni problem-
lere de neden olabilir.*? Ayrica iktidara ya da bagka elitlere yakin bazi sivil toplum
kuruluslari siirece katilimda daha aktif bir rol oynarken yerel sivil toplum kuruslari
veya topluluklar iletisim ve siyaset kanallarina erisemeyebilirler. Tepeden inme bir
yaklagimdansa tabandan gelen aktif bir katilim daha basarili olacaktir.#? Bu ylizden
bu siireglerin gok iyi hazirlanmasi ve yonetilmesi gerekmektedir.

Uluslararasi aktorlerin siirece gesitli bigimlerde destek vermesi ya da dahil olmasi
katki sunabilecegi gibi zarar da verebilmektedir.#® Ozellikle bdliinmiis toplumlarda,
anayasa yapim siireglerine glivenmeyen gruplar uluslararasi aktérlerin slirece dahil
olarak glivence vermesini isteyebilir, ancak bu aktdrlerin slireci domine etmeleri yeni
anayasanin ulus tarafindan kabullenilmesini negatif acidan etkileyebilecektir. Bu
yuzden eger uluslararasi aktdrlerden destek alinacaksa risklerin iyi hesaplanmasi ve
anayasanin toplumsal kabullint engellemeyecek sekilde tasarlanmasi gerekmektedir.

Yeni anayasa yapim siirecinde anlamli bir katihm saglanabilmesi igin bazi sartlarin
olugmasi gerektigi belirtilmistir. Bunlarin basinda glivenli bir ortam, ifade 6zgurliga,
basin 6zgurligu ve politik irade gelmektedir.“® Turkiye’deki mevcut siyasal iklime ba-
kildiginda bu hususun ne kadar elzem oldugu gériilecektir. Ozellikle ifade 6zgiirligi,
toplanti ve gosteri 6zglirlligl ve basin 6zgiirltigu alaninda ciddi sikintilarin oldugu bilin-
mektedir. Nitekim Tirkiye hakkinda yayinlanan pek ¢ok ulusal ve uluslararasi raporda
bu 6zgirliuklerin kullanimi noktasinda kritik sorunlarin oldugu tespit edilmigtir.#®

Dogasi itibariyle anayasa yapim sireclerinde hem yontem hem de igerige iligkin
tartigsmalarin yapilmasi sarttir. Turkiye gibi ¢ok kiiltiirlli, cok dinli ve etnik anlamda
c¢ogulcu bir lilkenin anayasa yapim silirecinde de s6z konusu tartigmalar yapiimadan

(40) Brandt et al., Constitution-making and Reform, s.87.

(41) Dann et al., Lessons Learned from Constitution-making, s.2.; Benomar, Constitution-Making After Conflict, ss.86-87
(42) Brandt et al., Constitution-making and Reform, s.83.

(43) IDEA, Constitution building after conflict, s.18.

(44)  Gluck ve Brandt, Participatory and Inclusive Constitution-Making, s.11.

(45) Tiirkiye insan Haklari Raporu 2020 (Tiirkiye insan Haklari Vakfi), 2019 Yil Tiirkiye insan Haklart ihlalleri Raporu (insan Haklari
Dernegi), Diinyada insan Haklarinin Durumu 2020/21 Raporu (Uluslararas Af Orgiltii).
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It is known that there are serious problems in terms of personal freedom and security, the
right to a fair trial and political representation in Turkey. As with the problems of funda-
mental rights and freedoms mentioned above, the problems experienced in these matters
are also expressed in the reports of national and international human rights organizations.
Eliminating the problems in these areas and making reforms may provide an environment
of trust for the stakeholders who should be involved in the constitution-making process.
Making the new constitution with a democratic, pluralistic and human rights-based ap-
proach requires solving these ongoing problems. Starting the constitution-making pro-
cess before these problems are resolved will not only cast doubts on the sincerity of the
process in terms of both the public and stakeholders but will also raise serious questions
about the quality of the new constitution to be made. In order to prevent this situation, it
is essential to resolve these problematic issues.

It is normal to have uncertainties, disagreements and problems in constitution-making
processes.“9 |t is important to start the process knowing that there will be such problems
and roadblocks. It is also important that the preliminary preparation process is as detailed
as possible in order to anticipate these problems. In addition, it is important that the new
constitution is accepted both nationally and internationally. It is impossible for a consti-
tution that does not adequately guarantee human rights to be accepted in this sense.“”
As such, Turkey needs to resolve its chronic human rights problems in the course of its
constitution-making process.

Expected results may not always be achieved, as constitution-making processes are for
the large part experimental and idealistic. It is necessary not to act result-oriented to the
exclusion of all else.“® Constitution-making processes are complex, and affected by polit-
ical, economic and social factors. Therefore, they are likely to be influenced by the nation-
al and international state of affairs. However, conducting the process in a healthy manner
will contribute to society even if it does not yield the expected results. Discussions on
democratization, fundamental rights and freedoms, and the rule of law will be beneficial
to the society in question, even if a constitution that is accepted by all segments of so-
ciety does not emerge as a result. Like the lessons learned from a constitution-making
process that has been attempted in the past, a new process that isn’t successful will also
contribute to other processes. Managing the expectations of the people is also of great
importance in constitution-making processes.“? Although the participation and opinions
of the people are important in constitution-making processes, not every proposal can be

(46) Carl, Constitution Making, p.9.

(47)  Benomar, Constitution-Making After Conflict, p.90.

(48) Carl, Constitution Making, s.11.; Gluck and Brandt, Participatory and Inclusive Constitution-Making, p.30.
(49) Gluck and Brandt, Participatory and Inclusive Constitution-Making, p.13.
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tepeden inme seklinde bir anayasa yapilmasi distinlilemez. Farkli etnik, kiltirel ve
dini/mezhepsel gruplarin yeni anayasadan farkli beklentileri ve talepleri olmasi do-
galdir. Bu taleplerin 6zglr bir ortamda tartigilmasi yeni anayasanin toplumun her ke-
simi tarafindan benimsenmesi igin kritik Sneme haizdir. Bunun saglanmasi igin uygun
iklimin olusturulmasi yeni anayasaya giden yolda giliven artirici adimlar olma niteligi
tagimaktadir.

Tirkiye'de kisi 6zgurligl ve glivenligi, adil yargilanma hakki ile siyasal temsil konu-
larinda da ciddi sikintilar oldugu bilinmektedir. Bu konularda yasanan sikintilar da
yukarida belirtilen temel hak ve 6zgirliklerde oldugu gibi ulusal ve uluslararasi insan
haklar kuruluslarinin raporlarinda dile getirilmektedir. Bu alanlardaki sorunlarin gi-
derilmesi ve reformlarin yapilmasi anayasa yapim siirecinde rol almasi gereken pay-
daslar agisindan bir gliven ortami saglama potansiyeline sahiptir. Yeni anayasanin de-
mokratik, cogulcu ve insan haklarina dayanan bir anlayisla yapilabilmesi halihazirda
devam eden bu sorunlarin ¢oziilmesini gerektirmektedir. Bu sorunlar ¢éziilmeden yeni
anayasa yapim slirecine baslanmasi hem toplum hem de paydaslar acisindan siire-
cin samimiyetini sorgulamanin yaninda yapilacak yeni anayasanin niteligi ile ilgili de
ciddi soru igaretlerine sebep olacaktir. Bu durumu 6nlemek igin s6z konusu problemli
konulari gozmek sarttir.

Anayasa yapim siireclerinde belirsizlikler, anlagmazliklar ve problemler olmasi normal-
dir.#® Bu tarz sorun ve gikmazlarin olacagini bilerek siirece baglamak dnemlidir. On ha-
zirhk siirecinin miimkiin oldugunca detayli olmasi bu sorunlarin 6ngdriilebilmesi agisin-
dan ayrica 6nem tagimaktadir. Ayrica, yeni anayasanin hem ulusal hem de uluslararasi
alanda kabul gérmesi 8nemlidir. insan haklarina layikiyla giivence vermeyen bir anaya-
sanin bu anlamda kabul gérmesi imkansizdir.#” Bu yiizden Tiirkiye’'nin yeni anayasa ya-
pim siirecine giden yolda kroniklesmis insan haklari sorunlarini gdzmesi gerekmektedir.

Anayasa yapim sirecleri bliylik dl¢lide deneysel ve idealist oldugu igin beklenen so-
nuclara her zaman ulasilamayabilir. Bu ylizden sadece sonug¢ odakli hareket etmemek
gerekmektedir.“® Anayasa yapim siiregleri karmasik olmasi yaninda politik, ekonomik
ve sosyal etkenlere agiktir. Bu ylizden ulusal ve uluslararasi konjonktiirden etkilenme
ihtimalleri vardir. Ancak siirecin saglikl bir sekilde gotiirlilmesi o siireg i¢in beklenen
sonucu vermese dahi topluma katkida bulunacaktir. Demokratiklesme, temel hak ve
ozgurlikler ile hukuk devletine iligkin tartismalar yapilmasi toplumun her kesimince
kabul edilecek bir anayasa ortaya gikmasa dahi s6z konusu topluma faydali olacaktir.

(46) Carl, Constitution Making, s.9.
(47) Benomar, Constitution-Making After Conflict, s.90.

(48) Carl, Constitution Making, s.11.; Gluck ve Brandt, Participatory and Inclusive Constitution-Making, s.30.
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included in the constitution. These proposals and demands may be contrary to human
rights, international law or democracy. The evaluation of every view does not mean that
every view will be included in the constitution. The constitution is ultimately a democratic
compromise and as such, requires compromises to be made among various demands.®®

What can and cannot be achieved with a new constitution should be explained in an ob-
jective and realistic way. A new constitution does not mean solving all the problems of a
society. In addition, constitution making with a participatory approach takes longer, re-
quires more institutional capacity and resources, is more complex, and the process is
more difficult to manage because different expectations need to be balanced. It is neces-
sary to anticipate these challenges and prepare accordingly.®” In addition, adopting a par-
ticipatory approach may result in more ideas and suggestions coming in, and the neces-
sity of balancing these suggestions creates an environment open to conflicts of interest
and manipulation, compared to a technocratic and elite-led process. Politicians or interest
groups who want to undermine the process can turn the masses against the process. For
example, in Bolivia, some political parties mobilized people against the process and organ-
ized large protests, demonstrations and strikes, and this resulted in physical attacks on
some of the representatives involved in the constitution-making process.®?

Constitution-making processes are complicated; a suitable environment must be pre-
pared on the road the process. The most important step is to show the will to resolve the
chronic problems of the country. It is likely that there will be different approaches and
perspectives in determining the steps to be taken in order to resolve the existing problems.
Although the problems that require solution are obvious, different perspectives may arise
on how to resolve these problems. This study is in the nature of a proposal and discusses
what kind of regulations and policies can be made in order to resolve the problems that
may prevent the participation of various actors in the process (especially in the field of
fundamental rights and freedoms) and to make reforms that can be considered as a good-
will indicator by various segments of society.

(50) Dann et al., Lessons Learned from Constitution-making, p.5.; Gluck and Brandt, Participatory and Inclusive
Constitution-Making, p.16.

(51)  Gluck and Brandt, Participatory and Inclusive Constitution-Making, p.15.
(52) Gluck and Brandt, Participatory and Inclusive Constitution-Making, p.15.
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Gecgmiste denenmis olan anayasa yapim siirecinden 6grenilen dersler gibi basariya
ulasmayan yeni bir slire¢ de baska siireclere katki sunacaktir. Halkin beklentilerini
ybnetmek de anayasa yapim siireglerinde buiylik 5nem tagimaktadir.*® Anayasa yapim
slireclerinde halkin katilimi ve fikirleri dnemli olsa da her 6neri anayasaya girmeyebi-
lir. Bu talepler insan haklarina, uluslararasi hukuka ya da demokrasiye aykiri olabilir.
Bu yiuizden her goriisiin degerlendirilmesi demek her gorlislin anayasaya girecegi an-
lamina gelmez. Anayasa en nihayetinde demokratik bir uzlasidir ve farkli taleplerin
arasinda tavizlerle sonuca ulagmayi gerektirir.®®

Yeni bir anayasa ile neler basarilabilecegi ve neler bagarilamayacagi objektif ve gercekgi
bir sekilde anlatiimalidir. Yeni bir anayasa demek toplumun biitliin problemlerinin ¢o-
zlilmesi demek degildir. Bunun yaninda, katilimci bir yaklasimla anayasa yapimi elitler
ve uzmanlarin yaptigl anayasaya gore daha uzun siirer, daha ¢ok kurumsal kapasite ve
kaynak gerektirir, daha karmasiktir ve farkli beklentilerin dengelenmesi gerektiginden
slirecin yonetilmesi daha zordur. Bu zorluklari 6ngérmek ve buna gore hazirlik yapmak
gerekmektedir.®" Ayrica, katihmci bir yaklasimin benimsenmesi teknokratik ve elitler
tarafindan yiritilen bir slirece nazaran daha gok fikir ve énerinin gelmesine ve bu 6ne-
riler arasinda bir denge kurulmasi gerekliligine, ¢ikar catismalarina ve manipilasyona
aclk bir ortam olugsmasina sebep olabilir. Slireci baltalamak isteyen politikacilar ya da
cikar gruplari kitleleri siirece karsi doldurusa getirebilir. Ornegin Bolivya’da bazi siyasi
partiler stirece karsi insanlari harekete gegirip biyilk protesto gosterileri, eylemler ve
grevler organize etmis ve bu anayasa yapim siirecinde yer alan temsilcilerden bazilarina
fiziksel saldirilar gergeklestiriimesine sebep olmustur.©?

Sonugc olarak, anayasa yapim siirecleri getrefilli stireglerdir ve siirece giderken uygun
bir ortam hazirlanmasi gereklidir. Burada atilacak en dnemli adim ulkenin kronikles-
mis problemlerini ¢6zme yolunda irade gostermektir. Mevcut sorunlari ¢ézmek igin
atilacak adimlarin belirlenmesi noktasinda farkl yaklagsim ve perspektifler olmasi
muhtemeldir. C6zlim gerektiren sorunlar belli olsa da bu sorunlarin nasil ¢oziilecegine
iliskin farkl bakig acilari ortaya ¢ikabilir. Bu galisma bir dneri niteliginde olup, gesit-
li aktorlerin siirece katilimi noktasinda engel olmasi muhtemel sorunlarin ¢ozilmesi
(6zellikle temel hak ve 6zgirliikler alaninda) ve toplumun farkl kesimlerine yonelik
iyi niyet gostergesi niteliginde degerlendirilebilecek reformlarin yapilmasi i¢in ne tir
diizenlemeler ve politikalar yapilabilecegini tartismaktadir.

(49)  Gluck ve Brandt, Participatory and Inclusive Constitution-Making, s.13.

(50) Dann et al., Lessons Learned from Constitution-making, s.5.; Gluck ve Brandt, Participatory and Inclusive Constitution-Making,
s.16.

(51)  Gluck ve Brandt, Participatory and Inclusive Constitution-Making, s.15.

(52) Gluck ve Brandt, Participatory and Inclusive Constitution-Making, s.15.
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Freedom of Expression

Considering Turkey’s human rights record, freedom of expression comes first among the
most violated rights. Politicians, journalists, academics, NGO actors and many other indi-
viduals face lawsuits and penalties, as well as restrictions on their freedom of expression.
Especially in recent years, as a result of the strict attitude towards human rights in general,
freedom of expression has also suffered, and serious restrictions have been imposed on
the use of this freedom. As of 2020, Turkey is the country that violates the freedom of
expression the most with 387 convictions among the Council of Europe countries. Russia,
ranked 2", has a total of 95 convictions.®® Statistics thus show how serious the problem
of freedom of expression is in Turkey.

Since freedom of expression is one of the most fundamental elements of a democratic
state, the removal of obstacles to this freedom is an urgent need but entering a constitu-
tion-making process further increases this need for the full protection and implementa-
tion of freedom of expression. The fact that a new constitution requires social consensus
makes it essential for these issues to be freely discussed in and by society. It is of great
importance that the actors such as political parties both in power and opposition, aca-
demics, journalists, and civil society representatives discuss how the new constitution is
to be formed, so that the constitution that emerges as a result of the process responds
to the needs of the society, upholds delicate balances and is accepted at the maximum
level by the public. Otherwise, it is possible that a constitution prepared and accepted by
a limited group will not be able to get the necessary majority in the parliament and will not
be accepted by the public even if a sufficient majority is somehow achieved. As a matter
of fact, the main reason for the need for a new constitution is the fact that the current
constitution was put into effect after the coup without any social consensus. Therefore,
in the process of making a new constitution, all actors must be able to freely express their
ideas, demands and sensibilities.

In order for freedom of expression to be properly implemented, both the legal basis must
be revised, and the practice must be changed. First of all, if we look at the legal framework,
freedom of expression is clearly and unequivocally recognized both in the current consti-
tution and in international human rights conventions to which Turkey is a party. However,
both the regulations that disproportionately restrict this freedom in various domestic laws
(Turkish Penal Code, the Anti-Terror Law, etc.) and the legal processes that prevent the use
of this freedom in practice have created a very unfavourable situation within the frame-
work of freedom of expression. Both legal regulations and judicial processes need to be
exercised in accordance with international human rights standards.

(53) https://www.echr.coe.int/Documents/Stats_violation_1959_2020_ENG.pdf
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Ifade Ozgirluga

Tirkiye’nin insan haklari karnesi gbz oniine alindiginda en ¢ok ihlal edilen haklarin
basinda ifade 6zglirligl gelmektedir. Politikacilar, gazeteciler, akademisyenler, sivil
toplum kurulusu aktorleri ve diger pek ok birey ifade 6zgiirliklerinin kisitlanmasi ya-
ninda bu konuda davalar ve cezalarla karsi karsiya kalmaktadir. Ozellikle son yillarda
genel olarak insan haklarina yonelik takinilan kati tutum neticesinde ifade 6zgurligu
de bundan nasibini almis olup bu 6zgirligin kullanimina ciddi kisitlamalar getiril-
mistir. 2020 yili itibariyle Avrupa Konseyi Ulkeleri arasinda 387 mahkGmiyetle ifade
Ozgurligliniu en cok ihlal eden ke konumundadir. 2. Sirada yer alan Rusya’nin top-
lamda 95 mahkdmiyeti vardir.® istatistikler Tiirkiye'de ifade 6zgiirliigli probleminin ne
kadar vahim boyutta oldugunu gostermektedir.

Demokratik bir hukuk devletinde ifade 6zgiirligliniin en temel unsurlardan biri olmasi
hasebiyle bu 6zgiirltiglin 6nlindeki engellerin kaldiriimasi zaten acil bir ihtiyacken yeni
bir anayasa yapim siirecine girilmesi ifade hirriyetinin tam anlamiyla korunmasi ve
uygulanmasi igin bu ihtiyaci daha da arttiracaktir. Yeni bir anayasanin toplumsal mu-
tabakat gerektirmesi toplumda bu konularin 6zgiirce tartigsiimasini elzem kilmaktadir.
Hem iktidar hem de muhalefette yer alan siyasi partiler, akademisyenler, gazeteciler,
sivil toplum temsilcileri gibi aktorlerin yeni bir anayasanin nasil olacagini tartismalari
slire¢ sonucunda ortaya ¢ikacak anayasanin toplumun ihtiyaglarina karsilik vermesi,
hassas dengeleri gbozetmesi ve toplumda azami diizeyde kabul gorebilmesi igin bliylik
onem arz etmektedir. Aksi halde sinirli bir grubun hazirlayip kabul ettigi bir anayasa-
nin mecliste gerekli gogunlugu alamamasi, bir sekilde yeterli gogunluk saglansa bile
toplumda kabul gérmemesi muhtemeldir. Nitekim yeni anayasaya ihtiyag duyulma-
sinin en biyilik sebebi olarak mevcut anayasanin darbe sonrasinda toplumsal muta-
bakat saglanmaksizin yirirlige konmus olmasi gosterilmektedir. Dolayisiyla yeni bir
anayasa yapim siirecinde dileyen tiim aktorlerin fikirlerini, taleplerini ve hassasiyetle-
rini 6zgiirce ifade edebilmedir.

ifade 6zgiirliiglinuin layikiyla uygulanabilmesi icin hem yasal zeminin revize edilmesi
hem de uygulamanin degismesi gerekmektedir. Oncelikle yasal gerceveye bakilacak
olursa, ifade 6zgilrligli hem mevcut anayasada hem Tirkiye'nin taraf oldugu ulusla-
rarasi insan haklar s6zlesmelerinde agik ve net bir bigcimde taninmistir. Ancak hem
i¢ hukuktaki gesitli kanunlarda (Tirk Ceza Kanunu, Terérle Miicadele Kanunu vb.)
bu 6zgurlligl orantisiz bir bicimde kisitlayan diizenlemeler hem de uygulamada bu
ozglrlugln kullaniimasini engelleyen hukuki siiregler ifade 6zglrligl cercevesinde
oldukga olumsuz bir tablonun olugmasina sebep olmustur. Hem hukuki diizenlemele-

(53) https://www.echr.coe.int/Documents/Stats_violation_1959_2020_ENG.pdf
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For many years, Turkey has been convicted in the European Court of Human Rights (EC-
tHR) mostly for violation of freedom of expression and the situation has not changed in
2020.5% Turkey has received the second highest number of decisions from the ECtHR,
second on to Russia. Turkey has violated the freedom of expression, regulated in Article
10 of the European Convention on Human Rights the most. Studies show that people
abstain from using this freedom and self-censor themselves.®® In addition, the deten-
tion decision®® and the initiation of legal proceedings against many individuals who have
criticized the government in the recent past cause an increase in the pressure felt by the
public. In such an environment, individuals may not be able to express their expectations
and demands from the new constitution in a healthy way. Individuals and communities
who think that there is a danger of facing legal sanctions when they express their thoughts
on the new constitution will be hesitant to participate in the constitution-making process.
Therefore, serious reforms are needed in terms of freedom of expression.

In order to remove the obstacles to the use of freedom of expression, it is necessary to
make changes in the legal regulations and to implement these legal regulations in accord-
ance with the international human rights law standards. Otherwise, only making changes
in the rules of law would not mean that these freedoms can be exercised in a healthy
manner. In this respect, the government must express a statement of will on both freedom
of expression and other fundamental rights and freedoms and state that these rights and
freedoms will be protected. Having said that the current approach to fundamental rights
and freedoms in general and freedom of expression in particular must be changed, it is
appropriate to talk about concrete steps that can be taken in this regard. Since many
legal regulations in our legal system are of a nature that may cause arbitrary restrictions
on freedom of expression, these legal regulations need to be changed. The first law to be
looked at in this context is undoubtedly the Turkish Penal Code (TPC).

There are serious problems in the interpretation and application of the TPC in the context
of fundamental rights and freedoms. First of all, sub-paragraph g of Article 61 of the TPC,
titled ‘Determining the Penalty’, regulates that the judge should evaluate the “purpose
and motive of the perpetrator” while determining the punishment, and determine a pun-
ishment accordingly. However, it is inconsistent with the principle of the rule of law that
in actual cases, those who are prosecuted for crimes such as terrorist propaganda or the
abolition of the state, etc. are punished by the judges regardless of whether they have
such motives or not.

(54) https://www.echr.coe.int/Documents/Stats_violation_1959_2020_ENG.pdf

(55) Acanerler, A. et al. (2021) Tiirkiye'de Sansiir ve Otosansilr: Aralik 2019-Aralik 2020, istanbul: Susma Platformu.; Sayinta, D. (2021)
OHAL Sonrasi Akademik Ozqgiirliik ihlallerini izleme Raporu, Ankara: KAGED.

(56) https://www.yenicaggazetesi.com.tr/cumhurbaskani-erdoganin-koylusu-hakaretten-gozaltina-alindi—458129h.htm

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

rin degistirilmesi hem de yargisal siireclerin uluslararasi insan haklari standartlarina
uygun bir bigimde igletilmesi gerekmektedir.

Tiirkiye, uzun yillardir Avrupa Insan Haklari Mahkemesi’nde en ¢ok ifade 6zgiirlii-
gund ihlal nedeniyle mahkdm olmaktadir ve 2020°de de bu durum degismemigtir.®%
Rusya’dan sonra hakkinda en cok karar ¢ikan 2. {ilke olan Tirkiye, en gok Avrupa
insan Haklari Sézlesmesi’nin 10. maddesinde diizenlenen ifade dzgiirliigiinii ihlal et-
mistir. Yapilan arastirmalarda insanlarin bu 6zgurligu kullanmaktan imtina ettikleri
ve kendilerine oto-sansiir uyguladiklari belirtiimektedir.®® Ayrica, son dénemde ikti-
dara elestiri yonelten pek gok birey hakkinda gézalti karari verilmesi®® ve haklarinda
yasal islemler baslatilmasi toplumda hissedilen baskinin daha da artmasina sebep
olmaktadir. Bdyle bir ortamda bireyler yeni anayasadan beklentilerini ve taleplerini
saglikli bir sekilde ifade edemeyebilirler. Yeni anayasaya iliskin diislincelerini ifade
ettiklerinde hukuki yaptirimla karsilagsma tehlikesinin bulundugunu diistinen bireyler
ve topluluklar anayasa yapim siirecine katilim noktasinda ¢ekingen davranacaklardir.
Bu ylizden ifade 6zglrligl noktasinda ciddi reformlar gerekmektedir.

ifade &zgiirliigiiniin kullaniimasi dniindeki engellerin kaldiriimasi igin hem yasal
diizenlemelerde degisiklikler yapilmasi hem de bu yasal diizenlemelerin uluslarara-
si insan haklari hukuku standartlarina uygun bir bigimde uygulanmasi sarttir. Aksi
takdirde sadece hukuk kurallarinda degisiklik yapilmasi bu 6zgirliiklerin saglikli bir
bicimde kullanilabilecegi anlamina gelmeyecektir. Bu agidan iktidarin hem ifade 6z-
gurligu hem de diger temel hak ve 6zglrlikler noktasinda bir irade beyani gosterme-
si ve bu hak ve dézgirliklerin korunacagini belirtmesi gerekmektedir. Genelde temel
hak ve ozgurliikler, 6zelde ise ifade 6zglirltigli konusunda mevcut yaklagimin degis-
mesi gerektigini belirttikten sonra bu konuda atilabilecek somut adim Onerilerinden
bahsetmek yerinde olacaktir. Hukuk sistemimizde pek ¢ok hukuki diizenleme ifade
ozgurliginin keyfi olarak kisitlanmasina sebep olabilecek bir nitelikte oldugu icin
bu hukuki dizenlemelerin degistiriimesi gerekmektedir. Bu gergevede bakilacak ilk
kanun kugkusuz Tiirk Ceza Kanunu(TCK)dur.

TCK’nin yorumlanmasi ve uygulanmasinda temel haklar ve 6zgiirlikler baglaminda
cok ciddi sorunlar vardir. ilk olarak, TCK’nin ‘Cezanin Belirlenmesi’ bashgini tasiyan
61. Maddesinin g bendi hakimin cezayi belirlerken “Failin giittiigli amag ve saiki” de-
gerlendirip ceza vermesi gerektigini diizenlemistir. Ancak somut davalarda hakimle-
rin teror propagandasi yapmak ya da devleti ortadan kaldirmak vb. suglarda yargila-

(54) https://www.echr.coe.int/Documents/Stats_violation_1959_2020_ENG.pdf

(55) Acanerler, A. et al. (2021) Tiirkiye'de Sansiir ve Otosansiir: Aralik 2019-Aralik 2020, istanbul: Susma Platformu.; Sayinta, D. (2021)
OHAL Sonrasi Akademik Ozgiirliik ihlallerini izleme Raporu, Ankara: KAGED.

(56) https://www.yenicaggazetesi.com.tr/cumhurbaskani-erdoganin-koylusu-hakaretten-gozaltina-alindi—458123h.htm
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Although the crime titled “praising crime and the criminal”, regulated in Article 215 of the
TPC, requires “the emergence of a clear and imminent danger in terms of public order” for
the crime to occur; in practice, many people are tried and punished regardless of the ex-
istence of such a danger. Although the existence of the condition mentioned in the letter
of the law is clearly stated, if it is thought that there are serious problems in practice, it
is necessary to amend this article and to seek the existence of evidence for punishment.
This article constitutes one of the most serious obstacles to freedom of expression, since
many critical statements of expression are considered as crimes within the scope of this
article. Considering that the understanding of human rights is not well established in Tur-
key and that there are frequent violations, it is imperative to make arrangements that will
not allow arbitrariness and human rights violations, instead of vague and open-to-inter-
pretation statements.

Taking the necessary measures to prevent violations as a requirement of a democratic
state of law is one of the most fundamental duties of the state in the context of interna-
tional law. Moreover, international human rights conventions to which Turkey is a party
also impose obligations on the state to respect, protect and fulfil human rights. In addi-
tion, as stated before, in the process of making a new constitution, people should know
that they are not going to be penalized because of the article in question, so that they
can freely express their demands and opinions. Making the necessary changes to protect
human rights in Article 215 in order to create this democratic environment of trust and to
make a new constitution is also a confidence-building step on the road to the new con-
stitution.

Another obstacle to freedom of expression is Article 216 of the TPC, titled “inciting the
people to hatred and hostility, or insulting them”. Considering the application of this arti-
cle, there is a two-sided problem. From one aspect, this article causes violations of free-
dom of expression, while on the other hand, a culture of impunity has been created by not
punishing the people who actually commit the crime in question.®” While the criticisms
of politicians, human rights defenders, academics, journalists and civil society represent-
atives against the policies and practices of the government are punished under Article
216, a culture of impunity has been established by not taking any legal action against
some who engage in hate speech towards certain groups within society. In fact, many
criminal statements and actions that go beyond hate speech and reach the level of threat
or physical attacks are not punished, and the punishment of non-criminal criticism injures
the public conscience and leads to a decrease in trust in the legal system. In Article 216,

(57) Sevdiren, 0. (2015) Tiirkiye'nin Cezasizlik Mevzuaty, istanbul: Hakikat Adalet Hafiza Merkezi.
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nanlarin boyle bir saikleri olup olmadigina bakmaksizin ceza vermesi hukuk devleti
ilkesi ile bagdagsmamaktadir.

TCK’nin 215. maddesinde diizenlenen “Sucu ve sug¢luyu 6vme” baghkl sug¢ her ne ka-
dar sugun olugmasi igin “kamu diizeni agisindan agik ve yakin bir tehlikenin ortaya
citkmasi”ni gerektirse de uygulamada bdyle bir tehlikenin varligina bakilmaksizin pek
cok insan yargilanmakta ve cezalandiriimaktadir. Kanunun lafzinda bahsedilen kosu-
lun varhgi agikga belirtilmis olsa da uygulamada ciddi sorunlar yasandigi diistiniiliirse
bu maddede degisiklik yapilmasi ve cezalandirma igin delillerin varliginin aranmasi
gerekmektedir. Elestiri niteliginde olan pek ¢ok ifade beyani bu madde kapsaminda
su¢ olarak degerlendirildigi icin ifade 6zgurligliniin onlindeki en ciddi engellerden
birini bu madde olusturmaktadir. Turkiye’de insan haklari anlayisinin oturmamis ol-
masi ve sikga ihlaller gergeklestigi g6z oniinde bulunduruldugunda muglak ve yoruma
acik ifadeler yerine keyfilige ve insan haklari ihlaline mahal vermeyecek diizenlemeler
yapilmasi sarttir.

Demokratik bir hukuk devletinin geregi olarak ihlallerin dnlenmesi igin gerekli tedbir-
lerin alinmasi devletin uluslararasi hukuk baglamindaki en temel gorevlerinden biridir.
Kaldi ki Tirkiye’nin taraf oldugu uluslararasi insan haklari sézlesmeleri de devlete
insan haklarina saygi gésterme, bu haklari koruma ve yerine getirme yukimlulikleri
getirmektedir. Ayrica daha dnce de belirtildigi Uzere yeni bir anayasa yapim siirecin-
de insanlarin talep ve goriislerini 6zgiirce ifade edebilmeleri igin s6z konusu madde
ylziinden cezalandiriimayacaklarini bilmeleri gerekir. Bu demokratik gliven ortamini
olusturmak ve yeni bir anayasa yapilabilmek igin 215. maddede insan haklarini koru-
mak icin gerekli degisiklikler yapilmasi yeni anayasaya giden yolda giiven artirici bir
adim olarak degerlendirilebilecektir.

ifade 6zgiirligiiniin 6niindeki diger bir engel de TCK’nin ‘Halki kin ve diismanlga
tahrik veya asagilama’ baglkl 216. maddesidir. Bu maddenin uygulamasina bakildi-
ginda iki yonlu bir problem vardir. Bir yoniliyle bakildi§inda bu madde ifade 6zgir-
|Ggl ihlallerine sebep olurken diger yaniyla da s6z konusu sugu gercekten isleyen
kisilerin cezalandiriimamasi ile bir cezasizlik kiltiirii olusturulmustur.®” Siyasetgiler,
insan haklari savunuculari, akademisyenler, gazeteciler ve sivil toplum temsilcilerinin
iktidarin politikalarina ve uygulamalarina yonelik elestirileri 216. madde kapsamin-
da cezalandirilirken halkin belli bir kesimine yonelik nefret sdyleminde bulunan bazi
kigiler hakkinda higbir hukuki islem yapilmayarak bir cezasizlik kiltlri yerlegmistir.
Hatta nefret sOylemini gegerek tehdit boyutuna ya da fiziksel saldirilara varan ve sug

(57) Sevdiren, 0. (2015) Tiirkiye'nin Cezasizlik Mevzuaty, istanbul: Hakikat Adalet Hafiza Merkezi.
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although the provision in question is required to meet the condition of “the emergence
of a clear and imminent danger in terms of public safety”, in practice, punishment is ap-
plied regardless of the existence of this condition. As in Article 215, this article should be
amended in a way that does not allow it to cause human rights violations, and the exist-
ence of concrete evidence showing the existence of the condition in question should be
sought. These changes are of great importance if the new constitution is to be discussed
in a free and democratic environment. In addition, ending the aforementioned culture of
impunity will also serve as a confidence-building measure on the road to the new consti-
tution.

TPC 220/6, 220/7 and 220/8 are among the articles that are frequently criticized as they
are interpreted broadly, contrary to the practice of international human rights law, and
cause arbitrary trials. The 6" and 7" paragraphs of the article titled “establishing an or-
ganization to commit a crime” bring regulations regarding crimes committed on behalf of
the organization, even though the person is not a member of the organization and is not in-
cluded in the organization’s hierarchy. However, both clauses are applied with a very broad
and arbitrary interpretation and lead to the violation of the most basic human rights such
as freedom of expression, freedom of the press, freedom of assembly and demonstration.
Again, 220/8 brings regulations regarding the punishment of those who make propaganda
for the organization. As in other articles, this regulation has led to the prosecution and
punishment of many people who criticize government policies and use their freedom of
expression for making propaganda for an organization. In many cases (Isikirik v. Turkey,
etc.), the ECtHR found the applicants who were sentenced due to these articles right and
gave violation decisions against Turkey.®® The ECtHR criticized the broad and ambiguous
application of Article 220 and stated that these regulations and practices were contrary to
the criteria determined by the ECtHR.

Article 299 of the TPC, titled “insulting the President”, is one of the frequently criticized
articles which violates fundamental rights and freedoms, especially the freedom of ex-
pression. Tens of thousands of people who criticize government policies are investigated
for insulting the president.®® The UN Human Rights Committee, the Venice Commission
and the Council of Europe Commissioner for Human Rights stated that Article 299 of the
TPC should be abolished altogether, claiming that it is unacceptable to provide any indi-
vidual with special protection or privilege due to his position.®? It is natural for the person

(58) CASE OF ONER AND TURK v. TURKEY (Application no. 51962/12), CASE OF BAKIR AND OTHERS v. TURKEY (Application no. 46713/10),
CASE OF GUL AND OTHERS v. TURKEY (Application no. 4870/02), CASE OF NEDIM SENER v. TURKEY (Application no. 46713/10) No.
38270/M) etc.

(59)  https://www.cumhuriyet.com.tr/haber/hukukcu-altiparmak-tck-299-kaldirilmali-1726356
(60) https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)002-¢
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niteliginde olan pek cok sdylem ve eylem cezalandiriimayip sug niteliginde olmayan
elestiri mahiyetindeki agiklamalarin cezalandiriimasi kamu vicdanini yaralamakta ve
hukuk sistemine olan glivenin azalmasina sebep olmaktadir. 216. maddede s6z konu-
su aciklamanin “kamu giivenligi agisindan acik ve yakin bir tehlikenin ortaya ¢cikmasi”
kosulunu saglamasi gerekiyor olsa da uygulamada bu kosulun varligina bakilmaksizin
cezalandirma yoluna gidilmektedir. 215. maddede oldugu gibi bu maddenin de insan
haklari ihlallerine sebebiyet vermesine izin vermeyecek sekilde degistiriimesi ve s6z
konusu kosulun varligini gésteren somut delillerin varliginin aranmasi gerekmektedir.
Yeni anayasanin 0zgiir ve demokratik bir ortamda tartisilabilmesi igin bu degisiklikler
blylik 6nem arz etmektedir. Ayrica bahsedilen cezasizlik kiltiirline son verilmesi de

yeni anayasaya giden yolda giiven artirici bir iglev gorecektir.

TCK 220/6, 220/7 ve 220/8 de uluslararasi insan haklari hukuku uygulamasina aykiri
bir bicimde genis yorumlanmasi ve keyfi yargilamalara sebebiyet vermesi neticesinde
sikca elestirilen maddelerdendir. “Sug islemek amaciyla érglit kurma” basligini tasi-
yan maddenin 6. ve 7. fikralar orgiite liye olmamak ve 6rgiit hiyerarsisine dahil olma-
makla birlikte orglt adina islenen sugclarla ilgili diizenlemeler getirmektedir. Ancak
her iki fikra da gok genis ve keyfi yorumlanarak uygulanmakta ve ifade 6zglirlGgu,
basin 0zglirligu, toplanti ve gosteri yirlylst 6zglrligl gibi en temel insan haklari-
nin ihlal edilmesine yol agmaktadir. Yine 220/8 de &rgiit propagandasi yapanlarin
cezalandiriimasina iliskin dizenlemeler getirmektedir. Diger maddelerde oldugu
gibi bu diizenleme de hiikiimet politikalarina elestiri getiren ve ifade 6zglrlGglni
kullanan pek g¢ok kisinin orglit propagandasi yapmaktan yargilanmasina ve ceza-
landiriimasina yol agmistir. Nitekim AIHM pek gok davada (Isikirik v. Tiirkiye, vb.)
bu maddelerden dolayi ceza alan basvurucular hakli bularak Tirkiye aleyhine ihlal
kararlari vermistir.® AIHM 220. maddenin genis ve belirsiz bir sekilde uygulanmasini
elestirmis ve bu diizenleme ve uygulamalarin AIHM’nin belirlemis oldugu kriterlere
aykiri oldugunu belirtmistir.

‘Cumhurbagkanina hakaret’ baslikli TCK 299. madde temel hak ve 6zgirliklerin, 6zel-
likle de ifade ozglrligiinin ihlal edilmesine yol agan ve sikga elestirilen maddelerden
biridir. Hikiimet politikalarini elestiren on binlerce kisiye cumhurbagkanina hakaret
ettigi gerekcgesiyle sorusturma agilmistir.®® BM insan Haklari Komitesi, Venedik Ko-

(58) ONER VE TURK / TURKIVE (Bagvuru no. 51962/12), BAKIR VE DIGERLERI / TURKIYE (Bagvuru no. 46713/10), GUL VE DIGERLERI -
TURKIYE DAVASI (Bagvuru no: 4870/02), NEDIM SENER/TURKIYE DAVASI (Basvuru No. 38270/11) vb.

(59) https://www.cumhuriyet.com.tr/haber/hukukcu-altiparmak-tck-299-kaldirilmali-1726356
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who assumes the presidency to receive more criticism from other individuals due to his
duty and position. Despite this, it is unacceptable in a democratic state of law that people
and institutions that criticize the government or the president have to face investigation
and prosecution. As another confidence-building step before a new constitution is made,
the abolition of TPC 299 and the creation of a free environment for freedom of expression
would make a significant contribution to the process.

When it comes to freedom of expression in Turkey, perhaps the most controversial legal
provision is Article 301 of the Turkish Penal Code. Many writers, thinkers, journalists, ac-
ademics, politicians, rights advocates, and civil society representatives were prosecuted
and sentenced for violating Article 301 of the Turkish Penal Code.® Both the ECtHR and
other international organizations state that this provision should be amended or abol-
ished. Criticism and opposition to government policies are punished under Article 301
titled ‘insulting the Turkish Nation, the State of the Republic of Turkey, the institutions and
organs of the State’. Although paragraph 3 of the article states that critical statements of
opinion do not constitute a crime, many critical statements of opinion have been penalized
within the scope of 301. In order not to punish individuals who declare their expectations
and demands from the constitution during the constitution-making process, this provi-
sion, which is vague and open to abuse, should be abolished or changed in a way that
conforms to human rights standards.

Another obstacle to freedom of expression is the Anti-Terror Law (ATL). The definition of
terrorism in the ATL is criticized for being unclear and open to arbitrary interpretation. In
addition, articles 6 and 7 are problematic in the context of freedom of expression. These
articles, both of which are on terrorist propaganda, cause a lot of grievances due to the
ambiguous expressions used. Many statements of will and statements of opinion that
should be considered within the scope of freedom of expression are evaluated within this
scope and many people are punished in this context. As a confidence-building step in the
process of forming a new constitution, the ATL should be abolished or at minimum refor-
mulated in accordance with international human rights law.

Freedom of Assembly and Demonstration

Although the right to hold meetings and demonstration marches is regulated in Article 34
of our Constitution, it is frequently violated like other fundamental rights and freedoms. In
Article 34, “national security, public order, prevention of crime, protection of public health

(61)  CASE OF ALTUG TANER AKGAM v. TURKEY (Application no. 27520/07), CASE OF EMINAGAOGLU v. TURKEY (Application no. 76521/12),
CASE OF SIK v. TURKEY (No. 2) (Application no. 36493/17), ATILLA TAS v. TURKEY CASE (Application No. 72/17) etc.
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misyonu ve Avrupa Konseyi insan Haklari Komiseri herhangi bir bireye konumu itiba-
riyle 6zel bir koruma veya ayricalik saglanmasinin kabul edilemeyeceginden bahisle
TCK’nin 299. maddesinin tamamen kaldirilmasi gerektigini belirtmiglerdir.®® Kaldi ki
Cumhurbaskanligi gorevini listlenen kisinin gérev ve konumu itibariyle diger birey-
lerden daha cok elestiri almasi dogaldir. Buna ragmen hikiimete ya da cumhurbas-
kanina elestiri yonelten kisi ve kurumlarin sorusturma ve kovusturma ile yiizlesmek
zorunda kalmasi demokratik bir hukuk devletinde kabul edilemez niteliktedir. Yeni
anayasa yapimi dncesi gliven artirici baska bir adim olarak TCK 299. kaldirilmasi ve
topluma ifade 6zglirliglu konusunda 6zgir bir ortam olusturulmasi siirece dnemli bir
katki saglayacaktir.

Tirkiye'de ifade 6zgirligl s6z konusu oldugunda belki de en ¢ok tartigilan kanun
hikmi TCK’nin 301. maddesidir. Pek ¢ok yazar, diisliniir, gazeteci, akademisyen, po-
litikaci, hak savunucusu ve sivil toplum temsilcisi hakkinda TCK 301. maddeyi ihlal
ettikleri gerekgesiyle dava agilmis ve ceza verilmistir.6» Hem AIHM hem de diger ulus-
lararasi kuruluslar bu kanun hiikmiiniin degismesi ya da kaldirilmasi gerektigini dile
getirmektedir. Hikimet politikalarina getirilen elestiri ve muhalefet ‘Tiirk Milletini,
Tirkiye Cumhuriyeti Devletini, Devletin kurum ve organlarini agagilama’ baghkh 301.
madde kapsaminda cezalandiriimaktadir. Her ne kadar maddenin 3. fikrasi elestiri
niteligindeki distince agiklamalarinin sug¢ olusturmayacagini belirtse de elestiri nite-
liginde olan pek gok diislince beyani 301 kapsaminda cezalandiriimistir. Yeni anayasa
yapim silirecinde anayasadan beklenti ve taleplerini beyan eden bireylerin bu madde
kapsaminda cezalandiriilmamasi icin muglak ve suiistimale agik bu madde hilkminiin
kaldirilmasi ya da insan haklari standartlarina uygun bir bigim kazanacak sekilde de-
gistirilmesi gerekmektedir.

ifade dzgiirligliniin 6niindeki diger engellerden biri de Terérle Miicadele Kanunu(T-
MK)dur. TMK’da yer alan terdr tanimi belirsiz oldugu ve keyfi yorumlandig igin eles-
tirilmektedir. Ayrica ifade 6zgiirligl baglaminda 6. ve 7. maddeler de dikkat cekmek-
tedir. Teror propagandasindan bahseden her iki madde de kullanilan muglak ifadeler
nedeniyle pek gok magduriyete yol agmaktadir. ifade 6zgiirliigii kapsaminda degerlen-
dirilmesi gereken pek ¢ok irade beyani ve diisiince agiklamasi bu kapsamda degerlen-
dirilmekte ve pek ¢ok kisi bu kapsamda cezalandiriimaktadir. Yeni anayasaya giden
yolda gliven artirici bir adim olarak TMK’nin kaldiriimasi ya da uluslararasi insan hak-
lari hukukuna uygun bir sekilde yeniden olusturulmasi gerekmektedir.

(60) https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2016)002-e

(81)  ALTUG TANER AKCAM - TURKIYE DAVASI (Bagvuru no: 27520/07), EMINAGAOGLU / TURKIYE DAVASI (Basvuru no. 76521/12), SIK/
TURKIYE DAVASI (No. 2) (Basvuru no. 36493/17), ATILLA TAS/TURKIYE DAVASI (Bagvuru No.72/17) vb.
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and morals or the rights and freedoms of others” are listed as the reasons for restriction,
and it is stated that this restriction can only be made by law. However, in practice, many
peaceful meetings and demonstration marches are prevented by the administration with-
out a just and valid basis, with a very abstract and broad interpretation of the reasons
listed in the article. The disproportionate use of violence against organizers and partici-
pants in these demonstrations has become a tradition and is one of the main factors that
exacerbates Turkey’s human rights record.

It is one of the most basic requirements of democracy and the rule of law that individuals
can carry out non-violent and non-criminal meetings and demonstrations without prior
permission. According to Article 17 of the Law on Meetings and Demonstrations, adminis-
trative chiefs may postpone or prohibit meetings and demonstrations for reasons such as
‘national security, public order, prevention of crime, protection of public health and morals
or the rights and freedoms of others’. These vague statements cause many meetings and
demonstrations to be arbitrarily banned. While the pressures on these freedoms cause
individual violations by preventing individuals from using these rights, they also cause
damage to democracy in general for Turkey. Thus, it is necessary to remove the ambiguous
expressions from the article in question, and to introduce a regulation in line with interna-
tional human rights law standards.

When it comes to constitution-making processes, the use of these freedoms has an even
more special meaning. The various groups within society must be able to use these free-
doms, so that they can express their expectations from the constitution, and make their
voices heard by the constitution-makers. The expectations of ethnic, religious, sect- or
class-based and cultural groups from the new constitution may differ from the majority of
the public; they may also demand special arrangements in matters that concern them. In
order for these demands to be taken into account in the constitution-making processes,
it is essential that the pressures and restrictions on the freedom of assembly and demon-
stration be removed.

As a promising development, one of the obstacles to the right to hold meetings and
demonstrations was removed with a decision of the Council of State on 18 June 2021.6?
The expression “will not complicate the daily life of the citizens” in Article 3 of the Regula-
tion on the Amendment of the Regulation on the Implementation of the Law on Meetings
and Demonstrations, and which made it convenient for the arbitrary prevention of the
exercise of these rights, was found unconstitutional and annulled.

(62) https://t24.com.tr/haber/danistay-dan-gosteri-yuruyusleri-icin-kritik-karar-polis-artik-vatandaslarin-gunluk-yasami-zorlasiyor-
gerekcesiyle-eylemlere-mudahale-edemeyecek 960108
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Toplanti ve Gésteri Ozgiirliigii

Toplanti ve gosteri ylriylsil diizenleme hakki Anayasamizin 34. maddesinde diizen-
lenmis olsa da diger temel hak ve 6zgirliikler gibi sik¢ca ihlal edilmektedir. 34. madde-
de kisitlama sebepleri olarak “milli glivenlik, kamu diizeni, sug iglenmesinin 6nlenme-
si, genel sagligin ve genel ahlakin veya bagkalarinin hak ve 6zgiirliiklerinin korunmasi”
sayllmig ve bu kisitlamanin ancak kanunla yapilabilecegi belirtilmigtir. Ancak uygula-
maya bakildiginda maddede sayilan nedenlerin gok soyut ve genis yorumlanmasiyla
hakli ve gecerli bir dayanak olmadan barisgil pek ¢ok toplanti ve gosteri ylirliylsi ida-
re tarafindan engellenmektedir. Bu gosterileri diizenleyenlere ve katilimcilara yonelik
orantisiz siddet uygulanmasi bir gelenek haline gelmis olup Tiirkiye’nin insan haklari

karnesini kotiilestiren temel unsurlardan biridir.

Bireylerin siddet icermeyen ve sug¢ olusturmayan toplanti ve gosteri yirlyislerini
onceden izin almadan gerceklestirebilmesi demokrasinin ve hukuk devleti ilkesinin
en temel gerekliliklerindendir. Toplanti ve Gosteri Yiriyisleri Kanununun 17. Mad-
desinde idari amirlerin toplanti ve gosteri ylrlydslerini ‘milli glivenlik, kamu diizeni,
sug igslenmesinin dnlenmesi, genel sagligin ve genel ahlakin veya baskalarinin hak ve
ozgurluklerinin korunmasi’ gibi sebeplerle erteleyebilecegi ve yasaklayabilecegi di-
zenlenmistir. Muglak olan bu ifadeler pek ¢ok toplanti ve gésteri yirliylstiniin keyfi
olarak yasaklanmasina sebebiyet vermektedir. Bu 6zgiirliiklere yonelik baskilar birey-
lerin bu haklari kullanmasinin engellenmesiyle bireysel ihlallere yol agmakla birlikte
Tirkiye agisindan da genel anlamda demokrasinin zarar gérmesine neden olmaktadir.
Bu ylizden s6z konusu maddedeki muglak ifadelerin kaldirilmasi ve uluslararasi insan
haklar hukuku standartlarina uygun bir diizenlemenin getirilmesi gerekmektedir.

Anayasa yapim siirecgleri s6z konusu oldugunda ise bu &zgirliklerin kullanimi daha
ozel bir anlam ifade etmektedir. Toplumdaki gesitli gruplarin, topluluklarin anayasadan
beklentilerini ifade edebilmeleri, seslerini anayasa yapicilara duyurabilmeleri icin bu
ozgurlikleri kullanabilmeleri gerekmektedir. Etnik, dini, mezhepsel, sinifsal, kiltirel
vb. gruplarin yeni anayasadan beklentileri toplumun ¢ogunlugundan farkhlik gostere-
bilecegi gibi kendilerini ilgilendiren hususlarda 6zel diizenlemeler yapiimasini da talep
edebilirler. Bu isteklerin anayasa yapim siireglerinde dikkate alinabilmesi icin toplanti
ve gosteri 0zgurltigl tzerindeki baskilarin ve kisitlamalarin kaldiriimasi elzemdir.

Umut verici bir gelisme olarak, toplanti ve gosteri yirlylisi diizenleme hakkinin 6niin-
deki engellerden biri 18 Haziran 2021 tarihinde Danistay’in vermis oldugu bir kararla
kaldirilmig oldu.®? Toplanti ve Gosteri Yirlyusgleri Kanununun Uygulanmasina Dair

(62) https://t24.com.tr/haber/danistay-dan-gosteri-yuruyusleri-icin-kritik-karar-polis-artik-vatandaslarin-gunluk-yasami-zorlasiyor-
gerekcesiyle-eylemlere-mudahale-edemeyecek 960108
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Article 256 of the TPC, titled “exceeding the limit regarding the authority to use
force”, regulates the punishment to be imposed if the public officials who have
the authority to use force do so by exceeding the necessary measures. The atmos-
phere of impunity that is widespread in Turkey is even more striking when it comes
to crimes committed by public officials. While the majority of the investigations
opened due to this article are closed before they even reach the stage of prose-
cution, no punishment is given in the vast majority of the files that come to the
stage of prosecution. On the contrary, when it comes to Article 265 of the Turkish
Penal Code, which regulates the ‘Offence of Preventing the Performance of Duty’,
many investigations go to the prosecution stage and result in punishment.® When
it comes to meetings and demonstration marches in Turkey, one of the first things
that comes to mind is the disproportionate violence that the security forces use
against individuals exercising this right. Especially in recent years, police violence
has become more controversial, and in many cases before the ECtHR, decisions
of violation and sentencing against Turkey were passed.® Although it is stated
in Article 16 of the Police Duties and Authority Law that the police can use force
“according to the nature and degree of the resistance and in a gradually increasing
proportion to render the resisters ineffective’, it is known that excessive violence is
used in practice. Police violence, which concerns freedom of expression and free-
dom of assembly and demonstration marches on the one hand, is related to person-
al freedom and security on the other hand. Since individuals organize or participate
in activities such as demonstration marches and protests in order to exercise their
freedom of expression, these people are exposed to police violence, and this caus-
es oppression both for those people and in society in general. Those who plan to
participate in these activities may be afraid of police violence and not participate as
aresult; and it also causes a climate of fear in the society in general. In the process
of making a new constitution, steps should be taken to end police violence and to
implement Article 256 of the TPC within the framework of a democratic state of law,
so that individuals and groups can freely participate in these processes. The crime
of misconduct regulated in Article 257 of the TPC is also closely related to Article
256. Disproportionate violence by law enforcement also constitutes a crime of mis-
conduct. Ending the culture of impunity must be among the confidence-building
steps to be taken before any constitution-making process.

(63) https://ihop.org.tr/adalet-istatistiklerinin-dili-gezide-yazilan-cezasizlik-destani-kahramanlik-degil/

(64) CASE OF ABDULLAH YASA AND OTHERS v. TURKEY (Application No. 44827/08), CASE OF ALI GUNES v. TURKEY(Application no.
9829/07), 0YA ATAMAN/TURKEY (Application no. 74552/01).
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Yonetmelikte Degisiklik Yapilmasina Dair Yonetmeligin 3. maddesinde yer alan ve bu
haklarin kullanilmasinin keyfi bir bicimde engellenmesine ortam hazirlayan “vatandas-
larin glinliik yagamini zorlagtirmayacak” ifadesi anayasa aykiri bulunarak iptal edildi.

TCK’nin ‘zor kullanma yetkisine iligskin sinirin asiimasi’ baslkli 256. maddesi zor kul-
lanma yetkisine sahip kamu gorevlilerinin gereken Olgllerin asilarak uygulanmasi
durumunda verilecek cezayi diizenlemektedir. Tirkiye’de yaygin olan cezasizlik iklimi
kamu gorevlilerinin isledigi suclar s6z konusu oldugunda daha da dikkat gcekmektedir.
Bu madde dolayisiyla agilan sorusturmalarin biiylik ¢ogunlugu kovusturma asamasi-
na dahi gelmeden kapatilirken kovusturma asamasina gelen dosyalarin da ¢ok biylik
kisminda herhangi bir ceza verilmemektedir. Bunun aksine ‘Gérevi Yaptirmamak igin
Direnme Sucu’nu diizenleyen TCK 265. madde s6z konusu oldugunda pek ¢ok sorus-
turma kovusturma asamasina gegip cezayla sonuglanmaktadir.®® Tirkiye'de toplanti
ve gosteri yurlyisleri s6z konusu oldugunda ilk akla gelen olgulardan birisi glivenlik
kuvvetlerinin bu hakki kullanan bireylere karsi uygulamakta oldugu orantisiz siddettir.
Ozellikle son yillarda polis siddeti daha gok tartisilir hale gelmis olup AIHM’deki pek
cok davada Tiirkiye aleyhine mahk{miyet ve ihlal karari verilmistir.®? Polis Vazife ve
Salahiyet Kanunu’nun 16. maddesinde polisin zor kullanma yetkisi dlizenlenmis olup bu
yetkinin “direnmenin mahiyetine ve derecesine gore ve direnenleri etkisiz hale getirecek
sekilde kademeli olarak artan nispette” kullanilabilecegi belirtilmis olsa da uygulamada
Olclisliz bir siddet kullanildigi bilinmektedir. Bir yoniyle ifade 6zglirligu ile toplanti ve
gosteri ylrlylsl 6zglrluguni ilgilendiren polis siddeti diger yoniyle de kisi 6zglirligu
ve guivenligiyle ilgilidir. Bireylerin ifade 6zgurliiklerini kullanmak igin gosteri ylrliylisl ve
protesto gibi etkinlikleri organize etmeleri ya da katilmalari bu kisilerin polis siddetine
maruz kalmalarina sebep oldugu i¢in bu hem o kisiler nezdinde hem de toplumun gene-
linde baskiya sebep olmaktadir. Bu etkinliklere katiimayi planlayanlar polis siddetinden
cekinip katilmayabilecegi gibi toplumun genelinde de bir korku ikliminin olugsmasina
sebebiyet vermektedir. Yeni bir anayasa yapim siirecinde kisilerin ve gruplarin 6zgir
bir bicimde bu siireglere katilimi igin polis siddetinin bitirilmesi ve TCK 256. maddenin
demokratik bir hukuk devleti gergevesinde uygulanmasi yoniinde adimlar atilmahdir.
TCK’nin 257. maddesinde diizenlenen gorevi kotliye kullanma sugu da 256. maddeyle
yakindan iligkilidir. Kolluk kuvvetlerinin orantisiz siddeti ayni zamanda gorevi kétlye
kullanma sugu da olusturmaktadir. Cezasizlik kiiltliriine son vermek, yeni anayasa yapi-
mi siireci Oncesinde atilacak gliven artirici adimlar arasinda yer almalidir.

(63) https://ihop.org.tr/adalet-istatistiklerinin-dili-gezide-yazilan-cezasizlik-destani-kahramanlik-degil/

(64) ABDULLAH YASA VE DIGERLERI/TURKIYE DAVASI (Bagvuru No. 44827/08), ALI GUNES/TURKIYE DAVASI
(Basvuru no. 9829/07), 0YA ATAMAN/TURKIYE (Basvuru no. 74552/01).
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Liberty and Security of Person

The right to personal freedom and security, which is regulated in Article 19 of our Con-
stitution, is one of the most fundamental rights and freedoms, which, if violated, leads
to irreversible and irreparable consequences. However, during the trial process of many
individuals, especially journalists, human rights defenders, directors and members of
non-governmental organizations in Turkey, long detention periods without the detention
conditions specified in the constitution take place, and these are among the most criti-
cized issues. Although there are many violation decisions in the ECtHR regarding these
detention periods, which have turned into punishment in themselves in a sense, some of
these decisions have not been implemented.

As Turkey has been convicted in the ECtHR in many cases regarding personal freedom
and security, steps to be taken to end the violations of these rights and freedoms and to
protect them in the process leading to a new constitution would contribute positively to
the process. Article 100 of the Criminal Procedure Code regards the precautionary de-
tention measure. Looking at the article, we see that detention is an exceptional measure
and should only be applied in the presence of situations that make it necessary and com-
pulsory. In order for the arrest to take place, first of all, there must be “concrete evidence
showing the existence of a strong suspicion of crime and a reason for arrest”. Article 100
also lists the reasons for arrest. In addition, it is stated that the detention measure should
be “measured with the importance of the job, the expected penalty or the security meas-
ure”, and that otherwise, it should not be possible to exercise the measure of detention.

Looking at the practice, we see that this measure is applied in many cases where there is
no concrete evidence or reason for arrest. Arrest is used as a means of punishment and
long periods of detention cause irreversible grievances for individuals. On the road to a
new constitution, Turkey’s taking important and decisive steps on human rights would
contribute to the process. Therefore, in terms of personal freedom and security, which is
one of the issues with regard to which Turkey is most sentenced, it is necessary to develop
the legal regulations in a way that does not allow arbitrariness, and to prevent the use of
this measure as a punishment tool at the level of implementation.

Right to a Fair Trial

Looking at the 2020 reports of human rights organizations, we see that the most striking
emphasis is on judicial independence and fair trial.®® The independence of the judiciary
and the functioning of the law have long been among Turkey’s most significant problems.

(65) Turkey Human Rights Report 2020 (Human Rights Foundation of Turkey), Turkey Human Rights Violations Report 2019 (Human
Rights Association), State of Human Rights in the World 2020/21 Report (Amnesty International).
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Kisi Ozgirliigu ve Givenligi

Anayasamizin 19. maddesinde diizenlenmis olan kigi 6zglrligl ve glivenligi hakki,
ihlal edilmesi durumunda geri déndiriilemez ve telafi edilemez sonuglara yol agan
en temel hak ve 6zgirliklerden biridir. Ancak Turkiye’nin ozellikle gazeteciler, insan
haklari savunuculari, sivil toplum kurulusu yonetici ve liyeleri basta olmak lizere pek
bireyin yargilama siirecinde anayasada belirlenen tutuklama sartlari olmaksizin uzun
tutukluluk sireleri en ¢ok elestirilen konulardandir. Bir anlamda cezalandirmaya dé-
niisen bu tutukluluk siirelerine ydnelik AIHM’de pek cok ihlal karari giksa da bu ka-
rarlarin bazilari uygulanmamistir.

Tiirkiye’nin kisi 6zgiirliigii ve glivenligi konusunda da pek ok davada AIHM’de mahk(im
oldugu dustiniildiglinde yeni anayasaya giden siiregte bu hak ve 6zgirliiklerin ihlalle-
rini sona erdirme ve bunlari koruma konusunda atilacak adimlar siirece olumlu katki
sunacaktir. Ceza Muhakemesi Kanunu’nun 100. maddesi tutuklama tedbirine iliskin-
dir. Maddeye bakildiginda tutuklamanin istisnai bir tedbir oldugu ve ancak tutukla-
mayI gerekli ve zorunlu kilan durumlarin varhigr halinde uygulanmasi gerektigi gortile-
cektir. Tutuklamanin gergeklesebilmesi igin en 6nce “kuvvetli su¢ sliphesinin varligini
gosteren somut delillerin ve bir tutuklama nedeninin bulunmasi” gerekmektedir. 100.
madde tutuklama nedenlerini de saymistir. Ayrica tutuklama tedbirinin “isin énemi,
verilmesi beklenen ceza veya glivenlik tedbiri ile 6l¢iilii” olmasi gerektigi, aksi takdir-
de tutuklamaya bagvurulamayacagi belirtilmistir.

Uygulamaya bakildiginda ise somut delillerin ya da tutuklama nedeninin olmadigi pek
cok durumda bu tedbire basvuruldugu goriilmektedir. Tutuklama bir cezalandirma
araci olarak kullaniimakta olup uzun tutukluluk siireleri bireyler agisindan geri d6-
nilemeyecek magduriyetlere yol agmaktadir. Yeni anayasaya giden yolda Tirkiye'nin
insan haklari konusunda 6nemli ve kararli adimlar atmasi siirece katki sunacaktir.
Bu yiizden Turkiye’nin en gok mahkdm oldugu konulardan biri olan kisi 6zgurlGgi ve
glvenligi noktasinda hem yasal diizenlemelerin keyfilige mahal vermeyecek sekilde
geligtirilmesi hem de uygulama noktasinda bu tedbirin bir cezalandirma araci olarak
kullaniimasinin éniine gegilmesi gerekmektedir.

Adil Yargilanma Hakki

insan haklari érgiitlerinin 2020 yili raporlarina bakildiginda en dikkat cekici vurgu-
nun yargl bagimsizigi ve adil yargilanma konusuna yapildigi gériilmektedir.®® Yargi
bagimsizlig1 ve hukukun isleyisi 6teden beri Tirkiye’'nin en ciddi problemlerinden biri

(65) Tiirkiye insan Haklari Raporu 2020 (Tiirkiye insan Haklari Vakfi), 2019 il Tiirkiye insan Haklari ihlalleri Raporu (insan Haklari
Dernedi), Diinyada insan Haklarinin Durumu 2020/21 Raporu (Uluslararas Af Orgiitii).
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Trial periods, long detentions, pressure on judges and prosecutors by governments are all
instances of this problem. In the current political climate, many people, including politi-
cians from opposition parties, journalists, rights defenders and civil society representa-
tives are prosecuted on grounds that have no legal basis, and which are not based on any
evidence. In particular, such grounds as are open to interpretation and abuse, such as
making propaganda for a terrorist organization, inciting the people to hatred and enmity,
insulting the president, creating fear and panic among the public are used as the basis for
these trials.

Recently, the statements made by the president and some politicians in relation to the
decisions of the Constitutional Court and the ECtHR have created an unfavourable cli-
mate in terms of the right to a fair trial. While many violations are regularly occurring, it
is a serious problem that the decisions made as a result of the applications made to the
Constitutional Court or the ECtHR against these violations are not implemented. Both
ECtHR and Constitutional Court decisions are binding on all individuals and institutions.
Contrary practices and explanations supporting these practices negatively affect the rule
of law and cause an insecure environment for individuals. It is important to ensure the
implementation of these regulations as well as to make legal arrangements to solve the
problems related to fundamental rights and freedoms and to end violations. As such, the
President and other political actors’ giving messages encouraging fundamental rights and
freedoms and their protection would have an effect on the political climate in the country.
Again, training public officials such as judges, prosecutors and security personnel on hu-
man rights would be an important step towards preventing violations.

In addition to the non-implementation of the ECtHR and Constitutional Court’s decisions,
disciplinary proceedings against judges due to their decisions or the changing of their
posts, and the opening of criminal investigations against lawyers just for defending their
clients, cause further damage to the independence of the judiciary.®® In the process of
making a new constitution, the independence of the judiciary and the right to a fair trial
should be ensured and protected so that political parties, associations and organizations,
civil society and individuals can freely express their demands and contribute to the con-
stitution-making process without fear of facing any judicial sanctions. To achieve this,
amending the relevant laws will be an important step to prevent arbitrary proceedings. In
particular, the articles of the Turkish Penal Code and the Anti-Terror Law that are open to
abuse must be amended and reformulated in accordance with international human rights
law standards.

(66) https://www.amnesty.org.tr/public/uploads/files/UA0%CC %88 %202020-21%20Y % C4 %B1I % C4 % B1k % 20Rapor %20- %20
Tu%CC%88rkc%CC %A7e%20070421.pdf
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olmustur. Yargilama siireleri, uzun tutukluluk durumlari, hakim ve savcilarin iktidarlar
tarafindan baski altina alinmasi bu sorunun birer yansimalari olarak goriilebilir. Mev-
cut siyasal iklimde de muhalefet partilerindeki siyasetgileri, gazetecileri, hak savunu-
cularini ve sivil toplum temsilcilerini de igine alan pek ¢ok kisi hukuki temeli olmayan,
herhangi bir kanita dayanmayan gerekgelerle yargilanmaktadir. Ozellikle terér 6rgiitii
propagandasi yapmak, halki kin ve diismanliga tahrik etmek, cumhurbaskanina ha-
karet, halk arasinda korku ve panik yaratmak gibi yoruma acik ve suiistimal edilmeye
musait sebepler bu yargilamalara dayanak olarak kullaniimaktadir.

Son dénemde &zellikle Anayasa Mahkemesi ve AIHM kararlarina yénelik cumhurbas-
kani ve bazi siyasetgilerin yaptigi agiklamalar adil yargilanma hakki agisindan olum-
suz bir iklimin olugsmasina sebep olmustur. Halihazirda pek gok ihlal devam ederken
bu ihlallere karsi AYM veya AIHM’ye yapilan basvurular neticesinde alinan kararlarin
uygulanmamasi ¢ok ciddi bir sorundur. Hem AIHM hem de AYM kararlari tim kisi
ve kurumlari baglamaktadir. Bunun aksi uygulamalar ve bu uygulamalari destekleyen
aciklamalar hukuk devleti ilkesini olumsuz yonde etkilemekte olup bireyler agisin-
dan glivencesiz bir ortam olugsmasina sebep olmaktadir. Temel hak ve 6zgirliiklere
iliskin problemlerin ¢ozlilmesi ve ihlallerin sona erdirilmesi igin hukuki diizenlemeler
yapmak kadar bu diizenlemelerin uygulanmasini saglamak da dnemlidir. Bu yilizden
cumhurbaskani ve diger siyasi aktorlerin temel hak ve ozgirliiklere saygl duyulmasi
ve bunlarin korunmalarini tesvik eden mesajlar vermeleri tlkedeki politik iklimi etki-
leyecektir. Yine hakim, savci, glivenlik personeli gibi kamu gorevlilerinin insan haklari
konusunda egitilmesi de ihlallerin dnline gegmek igin dnemli bir adim olacaktir.

AIHM ve AYM Kkararlarinin uygulanmamasi yaninda, bazi hakimlerin verdikleri karar-
lar yliziinden haklarinda disiplin sorusturmasi acgilmasi veya gorev yerlerinin degis-
tirilmesi ve bazi avukatlara sirf miivekkillerini savunduklari igin ceza sorugturmalari
acilmasi yargl bagimsizliginin daha da zedelenmesine sebep olmaktadir.®® Yeni bir
anayasa yapim siirecinde siyasi partilerin, dernek ve kuruluslarin, sivil toplumun ve
bireylerin taleplerini 6zgilirce ifade edebilmeleri ve anayasa yapim siirecine herhangi
bir yargisal yaptirimla karsilagma korkusu olmadan katkida bulunabilmeleri igin yar-
g1 bagimsizhginin ve adil yargilanma hakkinin saglanmasi ve koruma altina alinmasi
gerekmektedir. Bunu basarmak icin ilgili kanunlarda degisiklikler yapmak, keyfi yargi-
lamalarin éniine gegmek igin dnemli bir adim teskil edecektir. Ozellikle Tiirk Ceza Ka-
nunu ve Terdrle Miicadele Kanunu’nun istismara agik maddelerinin degistirilmesi ve
uluslararasi insan haklari hukuku standartlarina gore yeniden diizenlenmesi sarttir.

(66) https://www.amnesty.org.tr/public/uploads/files/UAD %CC %88 %202020-21%20Y %C4 % B1ll %C4 % Blk % 20Rapor %20- %20
Tu%CC%88rkc%CC%ATe %20070421.pdf
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Freedom of the Press

Freedom of the press is one of the issues regarding which Turkey receives the most crit-
icism. According to recently announced international statistics, Turkey ranks 153 in the
freedom of press index, which evaluates 180 countries in total.®” There are significant
problems in the implementation of the provisions regarding the press and publication,
which are regulated between Articles 28 and 32 of our Constitution. Both national and
international human rights organizations have drawn attention to the issue by reporting
violations of rights on this issue and have made many calls for the freedom of the press
and the elimination of pressures on journalists. Although these calls have been glossed
over or ignored using various arguments, it is indispensable to eliminate these pressures
and violations and to pave the way for the use of these freedoms during the new consti-
tution-making process.

In order to ensure social consensus, it is necessary to freely discuss all issues that are go-
ing to be or should be included in the constitution. However, this does not seem possible
in the current environment. Aside from the problems regarding freedom of the press in
general, serious pressures are applied to journalists. Many journalists face investigations
and lawsuits as they practice their profession. For example, according to the data recently
published by the Human Rights Foundation of Turkey, in 2020, access to more than 1000
news articles, hundreds of internet addresses and approximately 100 news websites were
prohibited.

Article 218 of the TPC is a common provision, and it regulates that the punishment to be
imposed will be increased by half if the crimes regulated in the Articles 213-217 are com-
mitted through the press and broadcasting. In many cases, an increased penalty is given
due to this article. However, the rest of the article states that “statements of opinions that
do not exceed the limits of reporting and that are made for the purpose of criticism do not
constitute a crime”. This expression, which also aims to protect the freedom of informa-
tion, is not taken into account in practice and many statements that aim to inform are also
punished. Changing this approach and eliminating the problems in the implementation of
Article 218 would make a positive contribution to the new constitution-making process.

Political Representation

The electoral system and the issue of political representation are issues that have been
discussed for many years now and continue to pose a problem despite various changes
enacted. It is clear that the problem has many dimensions and each of them requires indi-

(67) https://rsf.org/en/ranking
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Basin Ozgiirligi

Basin 6zgurltigl Turkiye’nin en gok elestiri aldigi konulardan biridir. Yakin zamanda
aciklanan uluslararasi istatistiklere gore Turkiye, 180 (lkenin degerlendirildigi basin
ozglirligl indeksinde 153. sirada yer almaktadir.®”? Anayasamizin 28 ve 32. maddeleri
arasinda diizenlenen basin ve yayimla ilgili hiikiimlerin uygulanmasi noktasinda ¢ok
ciddi sorunlar yasanmaktadir. Gerek ulusal gerek uluslararasi insan haklari orgutleri
bu konudaki hak ihlallerini raporlayarak konuya dikkat gekmis olup basin 6zglrlugu
ve gazetecilere yonelik baskilarin giderilmesi konusunda pek gok ¢agri yapmistir. Bu
cagrilar gesitli arglimanlarla gegistirilmis veya gormezden gelinmis olsa da yeni ana-
yasa yapim silirecinde bu baski ve ihlallerin giderilmesi ve bu 6zgiirliiklerin kullaniima-
sinin 6nlinlin agilmasi olmazsa olmaz niteliktedir.

Toplumsal mutabakatin saglanmasi i¢in anayasada yer alacak olan ya da yer almasi
gerektigi belirtilen her konunun 6zglirce tartisilabilmesi gerekmektedir. Ancak mevcut
ortamda bu miimkiin gorinmemektedir. Genel olarak basin 6zgirligl konusundaki
sikintilar bir yana gazetecilere de ciddi bir baski uygulanmaktadir. Pek gok gazeteci
mesleklerini icra ettigi icin sorusturmalar ve davalarla yiizlesmektedir. Ornegin, Tiirki-
ye insan Haklari Vakfr'nin yakin zamanda yayinladig verilere gére 2020 yilinda inter-
net lizerinden habercilik yapan 100’e yakin internet sitesine 1000°den fazla habere ve
yine ylzlerce internet adresine erisim engeli getirilmistir.

TCK’nin 218. maddesi ortak hiikiim niteliginde olup 213-217. maddelerde diizenlenen
suglarin basin ve yayin yoluyla igslenmesi halinde verilecek cezanin yari oranda artiri-
lacagini diizenlemektedir. Pek cok davada da bu maddeden dolayi artirilmis ceza ve-
rilmektedir. Ancak maddenin devaminda “haber verme sinirlarini asmayan ve elegtiri
amaciyla yapilan diigiince agiklamalari sug olusturmaz” ifadesi yer almaktadir. Haber
alma 6zglirliglini de korumayi amaglayan bu ifade uygulamada dikkate alinmayip ha-
ber verme amacini tasiyan pek ¢ok aciklama da cezalandirilmaktadir. Bu yaklagimin
degistirilmesi ve 218. maddenin uygulanmasindaki sorunlarin giderilmesi yeni anaya-
sa yapim stlirecine olumlu bir katki sunacaktir.

Siyasal Temsil

Segim sistemi ve siyasal temsil konusu uzun yillardir tartisilan ve gesitli degisiklikler
yapilmasina ragmen sorun teskil etmeye devam eden konulardandir. Sorunun pek
cok boyutu oldugu ve her birinin ayri bir calisma gerektirdigi agiktir. Se¢im baraji,
parti kapatma davalari, segilmis belediye baskanlarinin haklarinda verilmis bir hi-

(67) https://rsf.org/en/ranking
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vidual work. Issues such as the election threshold, party closure cases, the dismissal
of elected mayors without a judgment and the appointment of trustees to their posts
are particularly noteworthy. The trustee system implemented in the last 5 years®®
in particular, and the lawsuit filed by the Chief Public Prosecutor’s Office of the Su-
preme Court for the closure of the Peoples’ Democratic Party (HDP) constitutes an
obstacle to a new constitution and to peace. It is clear that the practice of appointing
trustees undermines the belief in democracy. The dismissal of mayors, who are legit-
imately elected by popular vote, because of cases whose legal basis is questionable,
hurts the public conscience. As such individuals, who meet the conditions of being
a candidate before the elections, are prosecuted after they are elected, or that they
are dismissed while the trial continues, and a trustee is appointed instead of them
creates a negative effect on the voters in the region.

It isn’t possible to make a new constitution under such circumstances, and even if a
new constitution is adopted, it would be impossible to say that such a constitution
is based on social consensus. The fact that even the current constitution is not im-
plemented causes the voters in the regions where trustees are appointed to have no
will to participate in the process of making a new constitution and fosters the belief
that a constitution to be made as a result of these processes will not be a democratic
constitution. Despite its deficiencies and flaws, the fair application of the current
constitution will help people to enter and contribute to a new and democratic consti-
tution-making process.

In Lieu of a Conclusion

Although constitution-making processes are not always straightforward, they are incred-
ibly important in order to secure social reconciliation and peace, protecting fundamental
rights and freedoms and establishing a democratic government approach. A democratic
and pluralistic constitution that emerges as a result of a successful process, and which is
accepted by society, has the potential to contribute greatly to the welfare of the country.
Therefore, serious preparations are necessary and possible risks must be determined prior
to a constitution-making process. For the success of the process, it is of great importance
that the constitution be drafted with a participatory approach. A constitution prepared
with the participation of various stakeholders, actors and the public are much more likely
to be accepted by the nation compared to a constitution made by a small group with a
top-down approach in a technocratic manner. However, this participation must take place

(68) The practice of dismissing democratically-elected mayors from their posts, and the central appointment of unelected trustees in
their stead.
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kiim olmaksizin gorevlerinden alinip yerlerine kayyum atanmasi gibi konular 6ne
ctkmaktadir. Ozellikle son 5 yildir uygulanan kayyum sistemi®® ve Halklarin Demok-
ratik Partisi (HDP)’'nin kapatilmasi igin Yargitay Cumhuriyet Bagsavciliginin agmis
oldugu dava yeni bir anayasanin ve barisin éniinde engel teskil etmektedir. Oncelikle
kayyum atama uygulamasinin demokrasiye olan inanci zedeledigi asikardir. Halkin
oylariyla mesru olarak secilmis belediye baskanlarinin hukuki temeli stiphe uyandi-
ran davalar yliziinden gérevden alinmalari kamu vicdanini yaralamaktadir. Segimler
oncesinde aday olma sartlarini tasiyan bu kisiler hakkinda segildikten sonra dava
acilmasi veya yargilama devam ederken gorevlerine son verilerek yerlerine kayyum
atanmasi bolgedeki segmenler lizerinde olumsuz bir etki yaratmaktadir.

Bu iklimde yeni bir anayasa yapilmasi mimkiin olamayacagi gibi bir sekilde yeni
anayasa kabul edilse dahi bu anayasanin toplumsal mutabakata dayandigini sdyle-
mek imkéansiz olacaktir. Clinkli mevcut anayasanin dahi uygulanmiyor olusu kayyum
atanan bolgelerdeki se¢menlerin yeni bir anayasa yapim siirecine katilma konu-
sunda bir iradelerinin olmamasina ve s6z konusu silirecler sonunda olusturulmasi
muhtemel bir anayasanin demokratik bir anayasa olmayacagina iliskin bir inancin
olugmasina neden olmaktadir. Eksik ve kusurlarina ragmen mevcut anayasanin hak-
kaniyetli bir bigimde uygulanmasi insanlarin yeni ve demokratik bir anayasa yapim
slirecine girmesine, bu siirece katkida bulunmasina yardimci olacaktir.

Sonuc Yerine

Anayasa yapim siiregleri genelde sancili olsa da toplumsal uzlasi ve baris ortamina
katkida bulunmasi, temel hak ve &zgirliiklerin koruma altina alinmasi ve demok-
ratik bir yénetim anlayisinin yerlesmesi agisindan ¢ok dnemlidir. Bagarili bir siireg
sonucunda ortaya ¢ikacak ve toplum tarafindan kabul edilecek olan demokratik ve
¢ogulcu bir anayasa, lilkenin refahina biyik katki saglama potansiyeline sahiptir.
Bu ylizden yeni anayasa yapim siireci 6éncesinde ciddi bir hazirlik yapilmali ve olasi
riskler belirlenmelidir. Slirecin basariya ulasmasinda anayasanin katilimci bir yak-
lasimla yapilmasi biylik 6nem tagimaktadir. Cesitli paydaslarin, aktorlerin ve halkin
katilimiyla hazirlanan bir anayasanin ulus tarafindan kabul edilmesi kii¢lik bir gru-
bun teknokratik bir tarzda tepeden inme bir yaklagimla yaptigI anayasaya oranla
kabul edilme ihtimali gok daha yiiksektir. Ancak bu katilimin anlamli bir bigimde
olmasi gerekmektedir. Halkin ve diger paydaslarin anayasa yapim siirecinin her asa-
masinda rol alabilmesi ve sonucu etkileyebilecek bir glice sahip olmasi kritiktir. Bu

(68) Demokratik olarak secilmis belediye bagkanlarinin gorevden alinip yerlerine merkezden secilmemis kisilerin atanmasi uygulamasi.
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in a meaningful way. It is critical that the public and other stakeholders take a role in
every stage of the constitution making process and have the power to influence the
outcome. In order for this meaningful participation to take place, confidence-building
steps should be taken prior to the constitution-making process.

In order to build confidence in Turkish society and build a foundation to a successful
constitution making process, human rights violations in Turkey must be addressed. In
order for the constitution to be prepared with a participatory approach, it is essential
that it be discussed on different platforms by various segments of society. Members
of Turkish society cannot be expected to freely discuss the constitution in an en-
vironment where freedom of expression, freedom of assembly and demonstration,
and freedom of the press are absent or under severe pressure. In addition, it is not
possible for individuals and groups to participate in the constitution-making process
without having solved the problems (right to a fair trial, personal freedom and secu-
rity, and political representation) that affect the society in general, but which target
certain segments in particular. Therefore, solving these problems is important, as it
will create an environment of trust, and motivate the public.

Constitutions are texts that guarantee fundamental rights and freedoms. Considering
Turkey’s human rights record, it would be meaningless to make a new constitution
without solving chronic human rights problems. It would not be credible to claim that
fundamental rights and freedoms will be more protected by making a new constitu-
tion in a society where the rights, protected in a constitution which is thought to be
undemocratic, are not implemented. Learning from other countries and experts is
very important in constitution-making processes. Though, as the dynamics of each
society are different, making a constitution with innovative practices that meets the
needs of the society in question and which include the public at every stage of the
process is of critical importance for the success of the new constitution and its ac-
ceptance both in the national and international arena. A participatory and transpar-
ent process will make a great contribution to achieving success.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

anlamli katilmin gergeklesebilmesi icin de anayasa yapim siireci dncesinde giiven
artirici adimlar atilmahidir.

Tirkiye'nin kroniklesmis insan haklari sorunlarini gozmesi siirece giden yolda atila-
bilecek gliven artirici adimlardan en 6nemlisidir. Anayasanin katilimci bir yaklagimla
hazirlanabilmesi igin toplumun cesitli kesimlerince farkli platformlarda tartigilabil-
mesi elzemdir. ifade &zgiirligliniin, toplanti ve gosteri 6zgiirliigliniin ve basin 6z-
glrliglnin olmadig ya da ¢ok ciddi baski altinda tutuldugu bir ortamda insanlarin
Ozglirce anayasa tartigmalari yapmasi beklenemez. Ayrica toplumun genelini etki-
lemekle birlikte belli kesimlerini 6zellikle hedef alan problemler (adil yargilanma
hakki, kisi 6zgurligu ve guvenligi ve siyasal temsil) ¢éziilmeden bu kisi ve grupla-
rin anayasa yapim siireglerine katilmasi pek miimkiin degildir. Dolayisiyla bu prob-
lemlerin ¢6zlilmesi bir gliven ortami olusmasi ve toplumu motive etmesi agisindan
onemlidir. Son olarak, anayasalar temel hak ve 6zgurliiklerin glivence altina alindig
metinlerdir. Tirkiye’nin insan haklari karnesi goz oniline alindiginda kroniklesmis
insan haklar sorunlari ¢dziilmeden yeni bir anayasa yapilmasi anlamsiz olacaktir.
Demokratik olmadigi distinilen anayasada koruma altina alinmis haklarin uygulan-
madigl bir toplumda yeni bir anayasa yaparak temel hak ve 6zgurliiklerin daha ¢ok
korunacagini iddia etmek inandirici olmayacaktir. Son olarak, bagka tilke 6rneklerin-
den ve uzmanlardan faydalanmak anayasa yapim siireglerinde gok dnemlidir. Ancak
her toplumun dinamikleri farkli oldugu icin yenilikgi ve toplumun ihtiyaglarina cevap
verecek nitelikte uygulamalarla anayasa yapilmasi ve toplumun bu siireglerin her
asamasina dahil edilmesi yeni anayasanin basarili olmasi ve hem ulusal alanda hem
de uluslararasi alanda kabul gérmesi igin kritik neme haizdir. Katilimci ve seffaf bir
slire¢ basariya ulagmak igin biylk katki saglayacaktir.
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Professor Dr. FAZIL HUSNU ERDEM

INCREMENTALIST CONSTITUTION-MAKING IN
POLARISED SOCIETIES: THE TURKISH CASE

1. Conflict Resolution and Constitutions

Conflict resolution is a concept seen in polarised societies, often in a post conflict setting.
By “polarised societies™ we mean those societies with ethnic, linguistic, religious or cul-
tural diversity, and where this diversity is politicised. In order to achieve social peace, have
a stable, consolidated and functioning democracy, resolving conflict in societies is im-
portant. It is important not only for the society experiencing conflict, but for global peace.

A number of societies around the globe have experienced the problems associated with
divided societies. Countries such as in Northern Ireland, Bosnia and Herzegovina, Cyprus,
South Africa, Afghanistan, and Irag, have been divided by ethnic, religious, linguistic and
cultural differences. In such societies, various conflict resolution methods and tools have
been used to achieve social peace and democratic stability.

Conflict resolution means dealing with the conflict in a constructive way, identifying its
causes and determine solutions before it becomes violent, or resolving it through peaceful
methods if it does escalate into violence. Conflict resolution is made up of two aspects,
each of which have their own scholarly discipline. Positive law and basic legal texts, such
as constitutions, work towards resolving conflict before it descends into violence, or end-
ing it once it does become violent. Constitutions, by the way they are constructed, are an
effective tool to use to resolve conflict before it becomes violent, and can also be used to
aid transition from conflict to permanent peace.

Particularly in the last few decades, constitutions have become an important tool in min-
imising conflict and consolidating democracy in polarised societies.? A similar tendency
exists not only in conflict management in polarised societies, but also in countries where
there is a risk of domestic conflict. This is evident as approximately 200 constitutions

(1) Inconflict resolution literature, “polarised societies” as a concept is synonymously used with “plural societies”, “deeply divided
societies”, “fragmented societies”, “segmented societies”. Although we used “polarised societies” in this study, reference is
sometimes made to the “deeply divided societies".

(2)  Hanna Lerner: “Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach”,

Nations and Nationalism 16 (1), 2010, s. 68.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Prof. Dr. FAZIL HUSNU ERDEM

KUTUPLASMIS TOPLUMLARDA ASAMALI ANAYASA
YAPIM YONTEMi: TURKIYE ORNEGI

1. Girig: GCatisma Gozimii ve Anayasalar

Catisma ¢ozlimi, kutuplagmis toplumlarda yasanan gatismalarin ¢oziimiyle ilgili bir kav-
ramdir. “Kutuplagmig toplumlar™® etnik, dilsel, dinsel ve/veya kiltiirel bakimdan gesit-
lilige sahip olan ve bu cgesitliligi ayni zamanda siyasallasmis olan toplumlari ifade eder.
Bu tiir toplumlarin yasadiklari gatigsmalarin ¢oziime kavusturulmasi, toplumsal barigin sag-
lanmasi, istikrarli ve pekigmis bir demokratik rejimin iglerlik kazanmasi agisindan biyiik
onem tasir. Bu 6nem, sadece gatigmanin yasandigi toplum agisindan degil, kiiresel barig
agisindan da gegerlidir.

Gergekten de, Kuzey irlanda, Bosna-Hersek, Kibris, Giiney Afrika, Afganistan, Irak ve ben-
zeri dlinyadaki birgok lilke, etnik, dinsel, dilsel ve kiiltlirel ayrigmalar nedeniyle boliinmis
toplum sorunlariyla karsi kargiya bulunmaktadir. Bu tiir toplumlarda yasanan gatismalarin
oniine gegilmesi, toplumsal barigin saglanmasi ve demokrasinin istikrar kazanmasi, gesitli
catisma ¢ozlim yontemlerinin ve araglarinin kullaniimasini gerektirir.

Catisma ¢ozlimi; gatigsmanin yapici bir sekilde ele alinip onun kékenine inerek nedenleri-
nin analiz edilmesini ve siddete donlismeden ¢bziilmesini veya siddete donligmesi halinde
bariggil ydntemlerle sonlandiriimasini ifade eder. Bu tanima bakildiginda, gatigma ¢ozimi-
niin iki boyutu oldugu ve her bir boyutunun farkli disiplinlerin galisma konusunu teskil etti-
i gorillir. Genel olarak pozitif hukuk, 6zelde ise birer temel hukuk metinleri olan anayasa-
lar, gatigsma ¢oztimiine iliskin bu tanimin ikinci kismiyla (gatismanin siddete déniismeden
¢Oziilmesi veya siddete dontigsmesi halinde barisgil yéntemlerle sonlandiriimasiyla) ilgilidir.
Anayasalar, gerek icerdigi diizenlemeler ve gerekse yapim yontemleriyle ¢gatigmanin sid-
dete dénlismeden ¢oziilmesinde ve siddete doniismiis olan gatigmanin kalici bir bariga
evrilmesinde etkili olan araglardan biridir.

(1) Catisma ¢bzimd literatirinde ,"kutuplasmis toplumlar” (polarized societies) kavramiyla es anlamli olmak Gizere “gogulcu
toplumlar” (plural societies), “derinden bdliinmiis toplumlar” (deeply divided societies), “pargalanmis toplumlar” (fragmented
societies), “katmanlara ayriimis toplumlar” (segmented societies) kavramlari da kullaniimaktadir. Bu calismada “kutuplagmig
toplumlar” kavrami tercih edilmis olmakla birlikte yer yer “derinden béliinmiis toplumlar” kavrami da kullaniimigtir.
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were made for countries that have experienced domestic conflict between the years 1975-
2003.® Constitutional regulations or methods of constitution-making play an important
role not just in quelling, subduing or peacefully resolving conflicts but also in preventing
them. As such, constitutions play a preventive role as well as suppressive role in conflict
resolution.

In polarised societies, constitutions have the potential, if utilised currently, to be bene-
ficial in conflict management. Constitutions and sub-constitutional positive legal texts
containing constitutional regulations may address the causes of conflict (rights claims
related to ethnic, religious, linguistic and cultural differences) and prevent them from
being a catalyst of conflict. On the contrary, these legal texts may also cause social
polarisation or intensify the socio-cultural aspect of the conflict due to the provisions
they contain.”? Consequently, conflicts can be prevented or exacerbated depending on
constitutional regulations and preferences.

Looking at the regulative provisions in constitutions, their importance in conflict resolu-
tions becomes evident once again. Generally speaking, there are two regulative areas and
functions pertaining to constitutions. The first is to construct the institutional structure of
the state. The second is to regulate rights and freedoms. In addition to these two, the func-
tion of defining the shared identity of the people/nation may also be added. Constitutional
preferences with regard to these three areas have a determining force on the quality and
functioning of the social and political structures.® In other words, depending on how they
formulate their stance on these three areas, constitutions may cause conflicts as well as
feeding into existing ones; or they may subdue or end the conflict.

Constitutions are effective in conflict resolutions not only because of the provisions and
preferences they contain, but also because of the ways in which they were made. Espe-
cially in divided societies, in resolving the conflicts created by ethno-cultural diversity
through the constitution, constitution-making methods play as decisive a role as do the
constitutional choices made. Conflicts may be resolved or exacerbated, depending on the
methods employed in the constitution-making processes. As such, in divided societies
where there is no consensus on the fundamental values and norms of the state, a lot de-
pends on how a new constitution is made.

(3)  Jennifer Widner: “Constitution Writing and Conflict Resolution”, The Round Table, Vol. 94, No. 381, 503 - 518,
September 2005, s. 503.

(4)  Salim Orhan: Bolinmis Toplumlarda Anayasal Uzlasi ve Demakrasi, Orion Kitaebevi, Ankara, 2020, s. 57- 58.

(5)  Fazil Hiisnii Erdem/Yunus Heper: Tiirkiye Cumhuriyeti Anayasalari ve Anayasa Onerileri: Madde Karsilastirmal, SETA Yayinlari,
Ankara, 2011 (Yunus Heper ile birlikte). s. 21.
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Ozellikle son onlu yillarda, anayasalarin, kutuplasmis toplumlarda catismalari azaltmada
ve demokrasiyi konsolide etmede nemli araglar olarak kullaniima egiliminden s6z etmek
mimkiindir.? Sadece kutuplagmis toplumlarda gatigma ydnetiminde degil, i¢ gatigma ris-
ki tagtyan Ulkelerde de benzer bir egilimin var oldugu ve 1975-20083 yillari arasinda bu tir
lilkeler igin yaklagik 200 anayasanin yapildig biliniyor.® Anayasal diizenlemeler ya da ana-
yasa yapim yontemleri sadece ¢atismalari bastirmada, yumusatmada ya da bariscil son-
landirmada degil, ayni zamanda ¢atismalari dnlemede de 6nemli rol oynarlar. Bu baglamda
anayasalarin gatisma ¢oziimiinde hem dnleyici hem de bastirici rollinden s6z edilir.

Anayasalar, kutuplagmis toplumlarda gok 6nemli bir catisma yonetim belgesi olabilme po-
tansiyeline sahiptirler. Anayasalar ve anayasal diizenlemeler igeren anayasa-alti pozitif hu-
kuk metinleri, gatigmanin sebeplerini (etnik, dinsel, dilsel ve kiilttirel farklliklar ekseninde
beliren hak taleplerini) karsilayip bunlarin birer gcatisma nedeni olmaktan gikarabilirler. Bu
hukuki metinler, tam tersine, icerdikleri hiikiimler nedeniyle bizatihi toplumsal kutuplas-
maya yol agabilir veya sosyo-kiiltiirel hatlar lizerindeki catismayi daha da keskinlestirebi-
lir.® Bu baglamda, anayasal diizenlemelere ve tercihlere bagl olarak gatigmalar 6nlenebi-
lecegi gibi daha da derinlestirilebilir.

Anayasalarin diizenleme alanlarina bakildiginda, gatigsma ¢oziimiinde ne denli dnemli
olduklari daha iyi anlasilir. Genel olarak anayasalarin iki temel diizenleme alanindan ve
islevinden sdz edilir. ilki, devletin kurumsal yapisini inga etmektir. ikincisi ise hak ve 6z-
gurliikleri diizenlemektir. Bu ikisine ilaveten, halkin/ulusun ortak kimligini tanimlama igle-
vi de eklenebilir. Anayasalarin her (¢ alana iligkin tercihleri, toplumsal ve siyasal yapinin
niteligi ve igleyisi tizerinde belirleyici olurlar.®” Daha agik bir ifadeyle, her ti¢ alana iligkin
tercihleriyle anayasalar; catigmaya kaynaklik edebilecegi gibi, var olan gatigsmay besleyip
biytebilir ya da, gatigmayi yumusatabilir veya durdurabilir.

Anayasalar sadece igerdikleri hiiklimler ve tercihler sebebiyle degil, ayni zamanda yapim
yontemleri itibariyle de gatisma goziimiinde etkili olurlar. Ozellikle béliinmiis toplumlar-
da, etno-kiiltlirel gesitliligin yarattigi catismalarin anayasalar aracilifiyla ¢dziimiinde, en
az anayasal tercihler kadar anayasa yapim yontemleri de belirleyici rol oynarlar. Anayasa
yapim siirecinde tercih edilecek yonteme bagl olarak ¢atigmalar dindirilip sonlandirilabi-
lecegi gibi, daha da derinlestirilebilir. Bu nedenle, devletin temel degerlerine ve normlarina
iliskin bir uzlaginin bulunmadigi boliinmiis toplumlarda yeni bir anayasanin nasil yapilaca-
g1 sorusuna verilecek cevap biiyiik dnem tasir.

(2)  Hanna Lerner: “Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach”, Nations and Nationalism 16 (1), 2010, s. 68.

(3)  Jennifer Widner: “Constitution Writing and Conflict Resolution”, The Round Table, Vol. 94, No. 381, 503 - 518,
September 2005, s. 503.

(4)  Salim Orhan: Bolinmiis Toplumlarda Anayasal Uzlasi ve Demokrasi, Orion Kitaebevi, Ankara, 2020, s. 57- 58.

(5)  Faal Hiisnii Erdem/Yunus Heper: Tiirkiye Cumhuriyeti Anayasalari ve Anayasa Onerileri: Madde Karsilagtirmall, SETA Yayinlari, Ankara,
2011 (Yunus Heper ile birlikte).s. 21.
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2. Conflict Resolution and Methods of
Democratic Constitution-Making

2.1. Constitution-Making in Divided Societies: Risks and Possibilities

It is generally accepted that constitution-making processes has a bearing on the future
success of constitutions.® The social acceptance of constitutions following their adop-
tion, their moral bindingness, prestige, their success in facilitating political integration,
their contribution to the stability and consolidation of democracy, to some degree, are all
dependent on the constitution-making process.

In highly fragile polarised societies, the constitution-making processes is important in the
context of conflict resolution. Constitution-making methods are as important as consti-
tutional regulations and preferences in terms of the conflict resolution processes. This
is because the method of constitution-making is as important as what the constitution
says.” Although this subject was long neglected in conflict resolution studies, it has been
brought centre stage and highlighted during the last couple of decades, which is a favour-
able development. New methods of constitution-making developed within this framework
beneficial tools for conflict resolution especially in polarised societies.

In societies with ethnic, linguistic, religious and cultural diversity, how and by whom a new
constitution is made, and the methods and procedures observed in this framework, play a
decisive role in the trajectory of conflict resolution. The process of making a new consti-
tution and the methods employed in this process may exacerbate and deepen the conflict
or have the power to soothe tensions and bring about a lasting peace.

Independent of the democratic methods employed in constitution-making, the constitu-
tion-making process itself contains inherent risks as well as possibilities. The greatest risk
is that it has the potential to create further instability in a society experiencing conflict. In
societies with unresolved identity issues, drafting a new constitution means highlighting
fundamental issues regarding identity.® Under conditions of intense domestic dispute
and conflict, focusing on differences instead of attempting to reconcile diverse opinions
may transform constitutional debates into a political battlefield. In such processes, there
is always the risk of the fundamental issues of contention becoming “infected”.® In oth-

6)  Andre Thomashausen: “Giiney Afrikamin Siyasi Evriminde Anayasal iktidar ve Mesruluk”, Gev. Ersoy Kontaci,
(b.y: Anayasa Yapimi ve Anayasal Degisim), Tirkiye Barolar Birligi Yaymnlari, Ankara, 2011, s. 109.

(7)  Vivien Hart: Democratic Constitution Making, United States Institute of Peace Special Report, July, 2003, s. 4.

(8)  Ash Bali/Hanna Lerner: “Constitutional Design Without Constitutional Moments: Lessons from Religiously Divided Societies”,
Cornell International Law Journal, Vol.49, s. 228.

(9)  Hana Lerner: Making Constitutions in Deeply Divided Societies, Cambridge University Press, Cambridge, 2011, s. 3.
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2. Gatigma Gozimi ve Demokratik Anayasa
Yapim Yontemleri

2.1. Boliinmiis Toplumlarda Anayasa Yapimi: Riskler ve imkanlar

Anayasa yapim sireglerinin, anayasalarin gelecekteki basarisi lizerinde etkili oldugu kabul
edilir.® Anayasalarin yiiriirlik sonrasi donemdeki toplumsal kabuli, manevi baglayicilig)
ve sayginligl, siyasi biitlinlesmeyi saglamadaki basarisi, demokrasinin istikrari ve pekisme-
sindeki etkisi, bir 6lglide anayasa yapim siirecinin igleyisle baglantihdir.

Kirllganhigl yiiksek olan kutuplagsmig toplumlarda anayasa yapim siiregleri, gatigma ¢ozi-
mi bakimindan ¢ok daha biylik dnem tasir. Anayasal diizenlemeler ve tercihler kadar ana-
yasa yapim yontemleri de gatigsma ¢6ziim siiregleri agisindan belirleyicidirler. Zira, anayasa
yapim yontemi, en az anayasanin ne soyledigi kadar nemlidir.” Uzunca bir donem gatigsma
¢dzUimiine dair literatlirde ihmal edilen bu konunun 6zellikle son onlu yillarda yapilan galis-
malarla glindeme getirilmesi ve gereken ilgiyi gormesi, gatisma ¢dziimii agisindan sevindi-
rici bir gelismedir. Bu ilgi gergevesinde gelistirilen yeni anayasa yapim yéntemleri, 6zellikle
kutuplagmig toplumlarda gatigma ¢oziimii igin elverigli araglar olma niteligine sahiptirler.
Etnik, dilsel, dinsel ve/veya kuiltlirel agidan gesitlilige sahip toplumlarda yeni bir anayasa-
nin nasil ve kimler tarafindan yapilacagi sorularina verilecek yanitlar ve bu gergevede izle-
necek usul ve yontemler, catisma ¢dziimiinlin seyrinde belirleyici rol oynarlar. Yeni anayasa
yapim siireci ve bu siiregte uygulanan yontemler, catismalari derinlestirip yayginlastirabile-
cegi gibi, catigmalari yumusatabilir ve/veya kalici bir bariga da tasiyabilir.

Anayasa yapiminda benimsenecek demokratik yontemlerden bagimsiz olarak, anayasa
yapimi siirecinin bizzat kendisi, riskleri ve imkanlari kendi iginde barindirir. Bu siirecin
tasidigl en biylik risk, gatismali toplumlarda kirilgan olan istikrari bozma potansiyelidir.
Yeni bir anayasa yazmak, kimlik sorunlarinin ¢oziilmedigi toplumlarda kimlige iligkin te-
mel sorular glindeme getirir.® Yogun i¢ uyusmazlik ve gatisma kosullarinda, farkl gorusleri
bagdastirma gabasindan ziyade farkhliklar tizerinde odaklaniimasi, anayasal tartismalari,
siyasi bir savag alanina donustirebilir. Bu tiir siireclerde temel gatisma konularinin enfekte
olma ihtimali ortaya ¢ikar.® Farkl bir ifadeyle, derin i¢ anlagsmazlik kosullar altinda sekli
bir anayasa yapmalk, siyasi istikrari ve demokratiklegsmeyi ilerletmekten ziyade durdurma

(6)  Andre Thomashausen: “Giiney Afrika'nin Siyasi Evriminde Anayasal iktidar ve Mesruluk”, Gev. Ersoy Kontac,(b.y: Anayasa Yapimi
ve Anayasal Degisim), Turkiye Barolar Birligi Yayinlari, Ankara, 2011, s. 109.

(7)  Vivien Hart:Democratic Constitution Making, United States Institue of Peace Special Report, July, 2003, s. 4.

(8)  Asli Bali/Hanna Lerner: “Constitutional Design Without Constitutional Moments: Lessons from Religiously Divided Societies”,
Cornell International Law Journal, Vol.49, 5.228.

(9)  Hana Lerner: Making Constitutions in Deeply Divided Societies, Cambridge University Press, Cambridge, 2011, s. 33.
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er words, making a formal constitution under conditions of deep-seated domestic disa-
greement is a high stakes game which runs the risk of halting, rather than progressing,
political stability and democratization. The constitution making process is an inherently
risk-taking exercise where there are competing understandings of the state are and it is
highly polarised./®

In polarised societies, the constitution-making process has the potential to ease the con-
flict, just as much as it has the risk to exacerbate it. Processes of democratic constitu-
tion-making must be open to participants from all sections of society in order to sustain
the highest amount of social consensus. Participation in the constitution-making process
may have an extensive base, or a restricted one (as a result of the civilian and political
elites representing the various sections of society), in any circumstance, social diversi-
ty should be represented. It creates an environment of dialogue and negotiation among
various sections of society. Discussions, debates and negotiations regarding the consti-
tution can serve to reduce the social distance among the various sections of society. With
the potential to be transformative, the process of drafting the constitution may reveal the
possibility of establishing a basis for consensus regarding the constitutional preferences
among the parties. Offering such a possibility (and opportunity) can make the constitu-
tion-making process a useful tool for polarised societies.

In a society experiencing conflict, the constitution-making process offers a tool that may
soften the conflict and create an environment for reconciliation. This varies depending
on the type and nature of the preferred constitution-making method. In societies where
ethno-cultural diversity becomes politicized and deteriorates into conflict, the preferred
method of making a new constitution provides information on whether communication
and interaction between civil or political elites is possible.

2.2. Demaocratic Constitution-Making: Traditional and New Methods
2.2.1. Traditional Methods of Constitution-Making

People hold the power in a democratic state, making them a necessary component of the
constitution making process. There are three main methods that involve public participa-

tion in constitution-making. These are the methods of “constituent assembly”, “constitu-
ent referendum”, and “ordinary legislature”.

One of the oldest methods of democratic constitution-making is the “constituent assem-
bly” method. The constituent assembly is a special assembly made up of representatives
elected by the people for the purpose of making a constitution.™ Such assemblies draft

(10) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 68-69.
(1) Kemal Gozler: Kurucu Iktidar, Ekin Yayinevi, Bursa, 1998, s. 83.
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riski tagtyan yiiksek bahisli bir oyundur. Bu oyun (anayasa hazirlama sureci), yarigan devlet
anlayislar arasinda derin kutuplagmanin oldugu ortamlarda, birgok siyasi kriz riskini kendi
icinde barindirir./®

Kutuplagmis toplumlarda anayasa hazirlama siireci, ¢catigmayi derinlegtirme riski-
ni tasidig gibi, catismayl yumusatma firsati da sunar. Demokratik anayasa yapimi
sliregleri, toplumsal uzlasiyi en yiliksek seviyede saglayabilmek amaciyla toplumun
bltin kesimlerinin katilimina agik olarak yuritilir. Anayasa yapimina katilim ister
genis tabanl ister -toplumun farkli kesimlerinin temsilcileri konumundaki sivil ve
siyasi elitler marifetiyle- dar kapsamli olarak ydritilsiin, her hallikdrda, toplumsal
cesitliligin ayni masa etrafinda bulugmalarini saglar. Toplumun farkli katmanlari ara-
sinda diyalog ve miizakere ortami yaratir. Anayasa lizerindeki gériigmeler, tartigmalar
ve pazarliklar, toplumsal katmanlar arasindaki sosyal mesafenin azalmasina hizmet
edebilir. Bu potansiyeli nedeniyle anayasa hazirlama siireci, taraflar arasindaki ana-
yasal tercihlere dair bir uzlagma zemini olusturma imkanini ortaya ¢ikarabilir. Bir ih-
timal ve ayni zamanda bir firsat olarak bdyle bir imkéni sunmasi, anayasa hazirlama
slirecini, kutuplagmig toplumlar bakimindan elverigli bir arag haline getirebilir.

Catigmali bir toplumda anayasa hazirlama siirecinin ¢atigmayl yumusatma ve uzlasi
zeminini olusturma sansi, tercih edilen anayasa yapimi yénteminin tiiriine ve niteli-
gine bagli olarak degisiklik arz eder. Etno-kiltiirel gesitliligin siyasallagip ¢atigmaya
doniistigl toplumlarda yeni anayasa yapimina iligkin tercih edilen yéntem, sivil ve/
veya siyasi elitler arasindaki iletisimin ve etkilesimin mimkiin olup olamayacagina
dair bilgi verir.

2.2. Demokratik Anayasa Yapimi: Geleneksel ve Yeni Yontemler

2.2.1. Geleneksel Anayasa Yapim Yéntemleri

Demokrasilerde giliciin ve mesruiyetin kaynagi halk olduguna gore, demokratik ana-
yasa yapimi, halkin bu siirece dahil edilmesiyle gerceklesir. Halkin anayasa yapimina
katilimini igeren li¢ ana yontem mevcuttur. Bunlar; “kurucu meclis”, “kurucu referan-
dum?”, ve “olagan yasama meclisi” yontemleridir.

4

Demokratik anayasa yapimina iliskin en eski yontemlerden biri, “kurucu meclis’
yontemidir. Kurucu meclis, anayasa yapmak amaciyla halk tarafindan segilen tem-
silcilerden olusan 6zel bir meclistir.™ Bu meclisler, halktan almis oldugu asli kuru-
culuk yetkisini kullanarak anayasayi hazirlarlar ve kabul ederek yirirlige sokarlar.
Genellikle askeri ya da sivil darbe, devrim, ihtilal, i¢ savas ya da bagimsizlik savasi

(10)  Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 68-69.
(1) Kemal Gézler: Kurucu iktidar, Ekin Yayinevi, Bursa, 1998, s. 83.
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the constitution by using the essential founding power vested in them by the peo-
ple, they adopt it and put it into effect. It is a method generally used after extraor-
dinary circumstances such as military or civil coups, revolutions, insurrections,
civil wars or wars of independence. The 1787 Constitution of the United States of
America, the French Constitutions of 1791, 1848 and 1875 and the German Con-
stitution of 1949 are examples of constitutions made by means of “constituent
assembly”.(

The second is the “constituent referendum” method. In this method, the draft consti-
tution prepared by an assembly elected by the people and is submitted to the public
for a vote. The adoption and enactment of the Constitution is only possible when the
majority of the people say yes to the bill. In this method, the constituent power is not
the assembly, but the people themselves, and their will. The French Constitution of
1945 is an example of this method. This method contains various drawbacks and as a
result is not a preferred method in today’s world, when used on its own.

A third option is constitution-making by a parliament which performs the ordinary
legislative function. It is a method that is used when there is a need to reform the con-
stitution while the current constitutional order prevails. As the parliament, which car-
ries out the ordinary legislative activity, is elected by the people, this bestows them
with the power of democracy. The 1924 Constitution of the Republic of Turkey and
the Spanish Constitution of 1978 are examples of this method. Constitutions made
by ordinary legislatures, is the most widely accepted method of constitution making
today. It is a well-known fact that in the 1990s, almost all of the new democracies in
Central and Eastern Europe made constitutions using this method.®

Apart from these three main traditional methods, a mixed model also exists. In order
to further strengthen democratic legitimacy in constitution making, it is stipulated
that constitutions prepared by constituent assemblies or ordinary assemblies will be
submitted to a separate referendum. For the adoption of the constitution prepared
by an elected assembly, the requirement of submitting it to a referendum provides
double democratic legitimacy to the constitution.’™ As such, the participation of the
voters in both the preparation process and the adoption process of the constitution
is ensured.

The constitution-making methods, other than the constituent referendum method,
which isn’t favoured due to various drawbacks, were implemented within the limits

(12)  Erdogan Tezig: Anayasa Hukuku, Beta Basim Yayim Dagitim, istanbul, 1996, s. 150.
(13)  Ergun Ozbudun: “Anayasa Yapiminda Yéntem Sorunlari”, Anayasa Hukuku Dergisi, Cilt: 1, Sayi:1, il 2012, s. 115.
(14)  Gozler: s. 104.
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gibi olaganistil kosullar sonrasinda basvurulan bir yéntemdir. 1787 Amerika Birlesik
Devletleri, 1791, 1848 ve 1875 Fransiz Anayasalari ile 1949 Alman Anayasasi bu usulle
yapilmig olan anayasalardir.(®?

ikincisi, “kurucu referandum” usuliidiir. Bu usulde, halkin sectigi meclis tarafindan hazirla-
nan anayasa tasarisi halkoyuna sunulur. Anayasanin kabul edilerek yirirltge girebilmesi,
halkin ¢cogunlugunun bu tasariya evet demesiyle miimkiindiir. Bu yontemde kurucu iktidar
meclis degil, dogrudan dogruya halkin kendisidir, onun iradesidir. 1945 tarihli Fransiz Ana-
yasasl, bu usuliin tipik 6rneklerinden biridir. iginde barindirdigi gesitli sakincalar nedeniyle
tek bagina bu usul glinlimiizde bagvurulan bir ydontem degildir.

Ugtincii bir yol olarak, olagan yasama fonksiyonunu icra eden meclisin anayasa yapmasini
sayabiliriz. Mevcut anayasal diizen siirerken anayasayi yenileme geregi duyulmasi halinde
bagvurulan bir yontemdir. Bu yontemin demokratikligi, olagan yasama faaliyetini ylirliten
parlamentonun halk tarafindan segilmis olmasindan kaynaklanir. Bu yonteme 6rnek ola-
rak, 1924 tarihli Tiirkiye Cumhuriyeti Anayasasi ile 1978 tarihli ispanya Anayasasi goste-
rilebilir. Anayasalarin olagan yasama meclisleri tarafindan yapilma usuli, giiniimiizde en
yaygin kabul géren bir ydntemdir. 1990’larda Orta ve Dogu Avrupa’daki yeni demokrasilerin
hemen hepsinde anayasalarin bu yéntemle yapildigi biliniyor.t®

Bu li¢ ana geleneksel yontem diginda, karma bir model de mevcuttur. Anayasa yapiminda
demokratik mesruiyeti daha da giiglendirmek amaciyla, kurucu meclisler ya da olagan
meclisler tarafindan hazirlanan anayasalarin ayrica referanduma sunulmasi 6ngorilir. Se-
cimle gelen bir meclisin hazirladigl anayasanin kabulii i¢in ayrica halkoylamasina sunulma
sartinin aranmasi, anayasaya gifte demokratik mesruiyet saglar.% Bu durumda segmenle-
rin, anayasanin hem hazirlanma siirecine hem de kabul siirecine katilimi saglanmig olunur.

icinde barindirdigi gesitli sakincalar nedeniyle tercih edilmeyen kurucu referandum di-
sindaki anayasa yapim yontemleri, cok uzunca bir donem temsili demokrasinin sinirlari
gergevesinde uyguland.. ilk yazili anayasalar olan 1787 ABD ve 1791 Fransiz Anayasa-
larlyla baslayan ve 20. yilizyihn son geyregine kadar devam eden siireg igerisinde ya-
pilan anayasalar, temsili demokrasinin dar kaliplari icerisinde, siyasi elitler arasindaki
pazarliklar ve miizakereler cergevesinde yapildi. Siyasetin konusunun emek-sermaye
iligkisi, aktoriinlin siyasi partiler, mekaninin ise ulusal sinirlar oldugu sanayi toplumu-
nun gecerli demokrasi anlayigi, temsili demokrasi oldu. Demokratik siyasetin temsili
demokrasi formatinda isledigi bu uzun dénem igerisinde anayasalar da bu formata bagli
olarak yapildi.

(1) Erdogan Tezig: Anayasa Hukuku, Beta Basim Yayim Dagitim, Istanbul, 1996, . 150.
(13)  Ergun Ozbudun: “Anayasa Yapiminda Yontem Sorunlari”, Anayasa Hukuku Dergisi, Cilt: 1, Sayi:1, Yil 2012, s. 115.
(14)  Gozler: s. 104.
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of representative democracy for an extensive period of time. The 1787 US and 1791
French Constitutions, which were the first written constitutions, were made within the
narrow confines of representative democracy, and in the framework of negotiations
and bargains among the political elite. The prevailing understanding of democracy in
an industrial society, where the subject of politics is the labour-capital relationship,
the actors are political parties, and the setting is the space within national borders,
became representative democracy. During this long period during which democratic
politics functioned in the form of representative democracy, constitutions were made
in accordance with this format.

Information society created by the rapid and comprehensive transformation process
experienced on a global scale, especially in the last quarter of the 20t century, has
put an end to the one-dimensionality of the context, actors and the setting of demo-
cratic politics. The subject and context of politics gains a multiple content; in addition
to social and economic problems, wide-ranging identity problems are now also within
the scope of democratic politics. Political parties are no longer the sole subjects of
democratic politics; civil society takes its place on the political scene as a substitute
political subject. Political decisions are produced in a more pluralistic environment
on the axis of supra-national/national/local interaction, instead of being produced
in a single centre (the centre of the nation-state). In short, the subject, object and
scene of democratic politics gains a more plural character. The direction of the new
models of democracy developed in this process, in which the founding qualities and
functioning of representative democracy are questioned, and its shortcomings and
inadequacies are emphasized, tend towards pluralism, participation and localism.

Representative democracy, which envisages a limited participation through voting in
elections held at regular intervals, a decision-making mechanism limited to political
elites, and a limited participation and decision processes at the national scale, is now
being debated. Instead, new institutional mechanisms are being implemented to en-
sure that participation takes place within smaller groups and in smaller units and at
all stages. Parallel to these developments, democratic constitution-making methods
are beginning to acquire a more participatory and inclusive democratic quality.

2.2.2. A New Paradigm in Constitution-Making: Participatory Constitution-Making

In tandem with the developments on a global scale which impose the necessity of a radical
change in the functioning of democratic politics, there is a paradigmatic change in consti-
tution making. This new paradigm is essentially a new method with high functionality for
polarised societies, where it is difficult to succeed using traditional constitution-making
methods.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Ozellikle 20. yiizyilin son geyregiyle birlikte kiiresel dlgekte yasanan hizli ve kapsamli
degisim silirecinin yarattig bilgi toplumu, demokratik siyasetin baglamini, aktorlerini
ve diizlemini tek boyutlu olmaktan gikarmis bulunuyor. Siyasetin konusu ve bagla-
mi goklu bir igerik kazaniyor; sosyal ve ekonomik sorunlarin yani sira, genis bir yel-
pazede yer alan kimlik sorunlari da demokratik siyasetin ilgi alanina giriyor. Siyasi
partiler demokratik siyasetin yegane 6zneleri olmaktan ¢ikiyor; sivil toplum, ikame
bir siyasi 6zne olarak siyaset sahnesindeki yerini aliyor. Siyasi kararlar tek merkez-
den (ulus-devlet merkezinden) tretilmek yerine, ulusl-tstii/ulusal/yerel etkilesim
ekseninde daha ¢ogul bir ortamda Uretiliyor. Kisacasi, demokratik siyasetin 6znesi,
nesnesi ve mekani daha ¢ogul bir nitelik kazaniyor. Temsili demokrasinin kurucu ni-
teliklerinin ve isleyis tarzinin sorgulandigi, eksikliklerine ve yetersizliklerine vurgu
yapildigi bu siireg icerisinde gelistirilen yeni demokrasi modellerinin yoni, ¢ogulcu-
luga, katilimciliga ve yerellige dogru evriliyor.

Artik, diizenli araliklarla yapilan secimlerde oy vermekle sinirli bir katilimi, siyasi
elitlerle sinirli bir karar alma mekanizmasini ve ulusal dlgekle sinirh bir katilim ve
karar silireglerini dngoren temsili demokrasi sorgulaniyor. Bunun yerine, katilimin
daha kiiglik olgekli gruplar igerisinde ve daha kiiglik birimlerde ve her agamada ger-
ceklesmesine yonelik yeni kurumsal mekanizmalar hayata geciriliyor. Bu gelismelere
paralel olarak demokratik anayasa yapim yontemleri de daha katilimci ve kapsayici
demokratik bir nitelik kazanmaya basliyor.

2.2.2. Anayasa Yapiminda Yeni Paradigma: Katilimei Anayasa Yapimi

Kiresel dlgcekte yasanan ve demokratik siyasetin isleyisinde kdkli bir degisim gerek-
liligini dayatan gelismelerle birlikte anayasa yapiminda da paradigmatik degisim ya-
saniyor. Bu yeni paradigma, esas itibariyle, geleneksel anayasa yapim yéntemleriyle
basarili sonu¢ edilmesi ¢ok gii¢ olan kutuplagsmis toplumlar bakimindan islevselligi
ylksek bir yeni yontemdir.

“Katilimci anayasa yapimi™® (participatory constitution making) olarak adlandirilan
bu yeni paradigma, Amerikan ve Fransiz anayasacilik geleneginden farkl olarak, ana-
yasa metninden ziyade anayasanin yapim siirecine odaklanir. Bu 6zelligi dolayisiyla,
“stire¢ odakli anayasacilik™® (process-driven constitutionalism) olarak da adlandiri-
lir. Bu yaklagimda, anayasanin kendisi basli bagina bir amag olarak goriilmez. Ana-
yasa, kapsayicilik ve katilimcilik esaslari gergevesinde yiirliyen siirecin neticesinde
olusan uzlasinin kendiliginden ortaya ¢ikardigi bir metin olarak gorilir ve mesruiye-

(15) Hart:s.5.
(16) Hart:s.12.
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This new paradigm, known as “participatory constitution making”,"® focuses on the pro-
cess of making the constitution rather than the text of the constitution, unlike the Amer-
ican and French traditions of constitutionalism. Because of this feature, it is also known
as “process-driven constitutionalism”."® In this approach, the constitution is not seen as
an end in itself. The constitution is rather seen as a text that emerges spontaneously as a
result of the process carried out within the framework of inclusiveness and participation,
and it derives its legitimacy from this process.™ In other words, the constitution-making
process is as important as the content of the final document regarding the legitimacy of
the new constitution.®

The participatory constitution-making method emerged as a new and different method,
employed in the last wave of the constitution-making processes that started with the
American and French constitutions and continued in waves until today. A new constitu-
tion-making method was developed in accordance with the spirit of the new era, in which
the inadequacy of representative democracy was highlighted and the search for a new de-
mocracy took place. During this new era, states which declared their independence after
the collapse of the Soviet Union transitioned from authoritarian rule to democracies. The
last wave of constitution making processes, which started in the mid-1990s and continued
until today, emerged as a product of this new era. The last wave of constitution-mak-
ing processes was not limited to Eastern European countries; it also swept across many
Asian, African and Latin American countries.

The final wave of constitution-making processes revealed a new constitution-making
method which is directly related to the main factors that led to the need for a new con-
stitution in these countries. The main factor that prompted these countries to make a
new constitution was a society experiencing conflict, rooted in deep ethnic, linguistic and
religious differences in the country.® The search for a constitution that would put an end
to the internal conflicts in these countries and establish social peace meant that a new
way of constructing constitutions was developed. Process-oriented constitutionalism
emerged as a result of this quest to end conflicts and build peace.

Process-oriented constitutionalism is a convenient method for establishing lasting rec-
onciliation and peace. Using a constitution-building process that requires broad partic-
ipation in societies that are deeply divided on the basis of ethnic, linguistic, religious or

(15) Hart:s. 5.
(16) Hart:s.12.

(17)  Serdar Giilener: “Anayasa Yapiminda Yeni Bir Paradigma: Kapsayici, Katilimel, Uzlasmaci Anayasa Yapim Siiregleri ve Gesitli
Grnekler”, Gazi Universitesi Hukuk Fakilltesi Dergisi C. XV, Yil 201, Say1 3, 5. 201.

(18) Hart:s.1.
(19)  Giilener: s. 200-201.
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tini de bu siregten alir.!” Bir bagka ifadeyle, yeni anayasanin mesruiyetinde, nihai
belgenin igerigi kadar anayasa yapim siireci de énem arz eder./®

Katilimeci anayasa yapim yontemi, Amerikan ve Fransiz anayasalariyla baslayan ve
bugiline kadar dalgalar halinde devam eden anayasa yapim siireglerinin son dalga-
sinda uygulanan farkl bir yontem olarak ortaya ¢ikti. Temsili demokrasinin yeter-
sizligin sorgulandig ve yeni demokrasi arayislarinin yasandigi yeni ddnemin ruhuna
uygun bir yeni anayasa yapim yontemi gelistirildi. Bu yeni donem, 6zellikle Sovyetler
Birligi’nin yikilmasi sonrasinda bagimsizliklarini ilan eden devletlerin otoriter bir yo-
netimden demokrasiye gegis siirecini yasadigi bir donemdir. 1990’larin ortalarinda
baslayan ve bugiline kadar devam eden son dalga anayasa yapim siiregleri, bu yeni
dénemin Urlinl olarak ortaya ¢iktilar. Son dalga anayasa yapim siireci sadece Dogu
Avrupa Ulkeleriyle sinirli kalmadi; birgok Asya, Afrika ve Latin Amerika Ulkelerinde
de yasandi.

Son dalga anayasa yapim siirecinin yeni bir anayasa yapim yontemini ortaya ¢ikarma-
sl, bu Ulkelerde yeni bir anayasa ihtiyacini doguran ana etkenlerle dogrudan ilintilidir.
Bu tlkeleri yeni bir anayasa yapmaya sevk eden ana etken; Ulke igerisinde yasanan
derin etnik, dilsel ve dinsel ayriliklara dayali catismali ortamdir.™ Bu (ilkelerde yasa-
nan i¢ gatigmalara son verecek ve toplumsal barigi tesis edecek bir anayasa arayisi,
beraberinde bdyle bir anayasanin hangi yontemle yapilmasi gerektigine iliskin caba-
lari dogurdu. Sonug itibariyle, slire¢ odakli anayasacilik, ¢atismalari sonlandirma ve
barigi inga etme arayisinin bir neticesi olarak ortaya ¢ikmig oldu.

Sire¢ odakli anayasacilik; etnik, dilsel, dinsel veya kiiltiirel farkhliklar temelinde
derinden boliinmis toplumlarda genis katilimli bir anayasa insa siireciyle kalici bir
uzlasi ve barigi tesis etmede elverigli bir ydontemdir. Anayasa insa siirecinin gesit-
li toplumsal katmanlarin katilimina agik olacak sekilde yiritilmesi, ortaya gikacak
anayasanin genis halk kesimlerince benimsenmesine yol agacaktir. Anayasa yapim
stirecinin katilimcilik ve kapsayicilik temelinde yiritiilmesi, anayasanin mesruiyetini
ve kalicihgini saglayacaktir. Bu, ayni zamanda, barisin anayasal diizeyde giivence al-
tina alinmasi anlamina gelecektir.?®

(17)  Serdar Gillener: “Anayasa Yapiminda Yeni Bir Paradigma: Kapsayici, Katilimel, Uzlasmaci Anayasa Yapim Siiregleri ve Cesitli
Ornekler”, Gazi Universitesi Hukuk Fakilltesi Dergisi C. XV, Yil 2011, Sayi 3, s. 201.

(18) Hart:s.1.
(19)  Giilener: s. 200-201.

(20) Umit Kardas: Tabula Rasa: “Sifirdan anayasa insast”,
https://artigercek.com/yazarlar/umitkardas/tabula-rasa-sifirdan-anayasa-insasi (Erisim tarihi: 09.06.2021)
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cultural differences, long term peace and reconciliation can be found. Conducting the
constitution-making process in a way that is open to the participation of the various sec-
tions of society encourages the adoption of the resulting constitution by large sections
of the public. Carrying out the constitution making process on the basis of participation
and inclusivity ensures the legitimacy and permanence of the constitution. It also means
securing peace at the constitutional level.??

In this process-oriented method, the aim is to have a negotiation process open to the
participation of various sections of society. For this purpose, platforms and institu-
tions are created to ensure broad participation. Care is taken to ensure that there is no
social exclusion in the process and that it is as inclusive as possible. The negotiation
process is carried out by reaching out to the genuine representatives of social sections
and even to individuals. Communication between social sections and political and
social actors is kept active. Local and regional negotiation settings are established.
By creating a women’s network, women’s active participation in the process is also
ensured.?)

In brief, participatory constitution-making, unlike traditional constitution-making
methods that operate within the narrow moulds of representative democracy, makes
constitution-making something other than a game among elites. By envisaging broad
and active participation in the constitution-making process, it makes the constitution
the product of the people directly, and not of a group of elites. Instead of reproducing
the views of the majority group or groups in society in the constitution, it ensures that
all major social groups come together on common political values and norms. To this
end, it envisages the effective use of dialogue and negotiation tools. Thus, it ensures
the consensus of a genuine majority—not merely an arithmetic majority—of all social
and political forces that underpin a peaceful transition to democracy and a stable
constitutional order.??

These features and functions of a process-oriented constitution making exercise, is an ef-
fective method in easing and ending conflicts in deeply divided societies, ensuring demo-
cratic stability and building lasting peace. The fact that it lays the groundwork for dialogue
and negotiation not only among the elites but also among the broader public, doesn’t
restrict dialogue and negotiation with parliament, and focuses on the process rather than
the text of the constitution makes this new constitution-making paradigm a useful tool for
conflict resolution.

(20) Umit Kardas: Tabula Rasa: “Sifirdan anayasa insas”,
https://artigercek.com/yazarlar/umitkardas/tabula-rasa-sifirdan-anayasa-insasi (Erisim tarihi: 09.06.2021)

(21)  Kardas: https://artigercek.com/yazarlar/umitkardas/tabula-rasa-sifirdan-anayasa-insasi (Erisim tarihi: 09. 06. 2021).

(22) Miguel Herrero de Minon: “Demokrasiye Gegis ve Anayasal Tercihler”, Gevirenler, Ergun 0zbudun ve Levent Kdker,
(by: BDT Ulkelerinde demokrasiye Gegis ve Anayasa Yapimi), Yetkin Basimevi, Ankara, 1993, . 37.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Sireg odakli olan bu yontemde, toplumsal katmanlarin katilimina agik bir miizakere
slirecinin igletilmesi hedeflenir. Bu amagla, toplumsal katmanlarin katilimini sagla-
yacak diizlemler ve kurumlar olusturulur. Siiregte toplumsal diglanma olmamasina
ve siirecin olabildigince kapsayici olmasina dikkat edilir. Miizakere siireci, toplumsal
katmanlarin gergek temsilcilerine ve dogrudan bireylere ulasilarak gergeklestirilir.
Toplumsal katmanlarla siyasi ve toplumsal aktorler arasindaki iletisim agik tutulur.
Yerel ve bolgesel miizakere diizlemleri olusturulur. Kadinlar agi olusturularak, slirece
kadinlarin aktif katilimlari saglanir.??

Ozetle; katilimci anayasa yapimi, temsili demokrasinin dar kaliplari igerisinde isleyen
geleneksel anayasa yapim yontemlerinden farkli olarak, anayasa yapimini elitler arasi
bir oyun olmaktan ¢ikarir. Anayasa yapim silirecine genis ve aktif katilimi dngorerek,
anayasay! bir grup elitin degil, dogrudan halkin Urlini haline getirir. Toplumda co-
gunlugu olusturan grubun ya da gruplarin goriislerinin anayasaya yansitilmasi yerine,
belli basli butlin toplumsal gruplarin bir araya gelerek ortak siyasi degerler ve norm-
lar Uzerinde bulusmalarini saglar. Bu amagla, diyalog ve miizakere araglarinin etkin
kullanimini 6ngoriir. Boylece, demokrasiye ve istikrarli bir anayasal diizene bariggi bir
gecisin temelini olugturan, biitlin toplumsal ve siyasi gliglerin -sadece aritmetik go-
gunlugundan ibaret olmayan- hakiki gogunlugunun oydasmasini temin etmis olur.®?

Bu 6zellikleri ve iglevleri nedeniyle siire¢ odakli anayasa yapimi, derinden bolinmis
toplumlarda yasanan gatismalari yumusatma ve/veya sonlandirmada, demokratik
istikrari saglamada ve kalici barigl insa etmede etkili bir yontemdir. Sadece elitler
arasinda degil, gcok genis halk kesimleri arasinda diyalog ve miizakereye zemin hazir-
lamasi, diyalog ve miizakereyi meclisle sinirlamayip her yerde ve mekanda miimkiin
kilmasi ve anayasa metninden ziyade silirece odaklanmasi, bu yeni anayasa yapim
paradigmasini, gatisma ¢oézliminin kullanigli bir araci haline getirmektedir.

2.2.3. Gliney Afrika Deneyimi

Katilimci anayasa yapim orneklerinden en orijinal ve en garpici olani, ayrimci apart-
heid rejiminden demokrasiye gegisi saglayan Giiney Afrika Anayasasi inga slirecidir.
Bu siireg, demokratik ve katilimci anayasa yapiminda essiz ve benzersiz bir deneyime
sahiptir.

(21)  Kardas: https://artigercek.com/yazarlar/umitkardas/tabula-rasa-sifirdan-anayasa-insasi (Erisim tarihi: 09. 06. 2021).

(22) Miguel Herrero de Minon: “Demokrasiye Gegis ve Anayasal Tercihler”, Gevirenler, Ergun Ozbudun ve Levent Koker,
(by: BDT Ulkelerinde demokrasiye Gegis ve Anayasa Yapimi), Yetkin Basimevi, Ankara, 1993, s. 37.
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2.2.3. The South Africa Experience

The most original and striking example of participatory constitution-making is the South
African constitution-making process, which marks a transition from the apartheid regime
to democracy. This process is a unique experience in democratic and participatory con-
stitution making.

The new constitution-building process in South Africa began in 1994, when the first dem-
ocratic elections were held. As a result of these elections, in which black people partici-
pated for the first time in South African history, a Constituent Assembly was formed, its
objective was to draft and adopt a constitution within two years. The main purpose of
the Constituent Assembly was to ensure that the new constitution was a legitimate and
permanent text. In order to achieve this goal, the process of drafting the constitution was
made sure to be reliable and accessible.®® To make the constitution-making process re-
liable and accessible, the Assembly endeavoured to make the principles of transparency,
participation and inclusiveness prevail during the process.

After the Constituent Assembly took office, an administration was established to facil-
itate the negotiation process and to provide the necessary support. In addition, a mul-
ti-party Constitutional Committee was established to carry out constitutional studies and
sub-committees established to work in different fields under this Committee.?® At the
same time, a number of technical consultants were appointed as impartial technical staff
to facilitate the process.?® After the preliminary studies of these bodies, established with-
in the parliament, had ended, a comprehensive communication campaign was launched
in order to survey public opinion.?® In this communication campaign, rural areas in par-
ticular were identified as the target audience.®”

Despite problems and obstacles, such as: population density in rural areas, black people
exercising a political right for the first time, lack of education, widespread poverty and
cultural differences, the aim was to ensure the conscious participation of the people in the
process. For this purpose, during the ten-month period from the start of the communica-

(23) FT Abioye: “Constitution-making, legitimacy and rule of law: a comparative analysis”, The Comparative and International
Law Journal of Southern Africa, March 2011, Vol. 44, No. 1, s. 77.

(24) Giiven Sak/Ozgiin Ozger: Giiney Afrika Anayasasi: “Bir Ulkenin Ruhu’, Anayasa Platformu Anayasa Galismalari Metinleri 1,
Tiirkiye Ekonomi Arastirmalari Vakfi, s. 3

(25) Veronica Federico: “Demacratic Transitions and Constitution-making Processes. The Role of Constitutionalism as
Mechanism of Building Consensus. The South African case”, Constitutionalism and Democratic Transitions: Lessons from
South Africa, Ed. Veronica Federico Carlo Fusaro, Firenze University Press, 2006, s. 62.

(26) Sak/ Ozger: s. 3.
(27) Abioye:s. 77.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Giliney Afrika’da yeni anayasa insa siireci, ilk demokratik segimlerin yapildigi 1994’te
basladi. Tarihinde ilk kez siyahlarin katildigl bu segimler sonucu, gérevi iki yil igeri-
sinde anayasayi hazirlamak ve onaylamak olan bir Kurucu Meclis (Constitutional As-
sembly) olusturuldu. Kurucu Meclisin temel amaci, yeni anayasanin mesru ve kalici
bir metin olmasini saglamakti. Bu amacina ulasabilmek i¢in, anayasa taslagi hazir-
lama sirecinin glvenilir ve erisilebilir olmasina dikkat etti.?® Anayasa insa siirecini
glvenilir ve erisilebilir kilmak amaciyla, seffaflik, katilimcilik ve kapsayicilik ilkelerini
slirece hakim kilmaya c¢alisti.

Kurucu Meclisin géreve baglamasinin ardindan, miizakere siirecini kolaylastirmak ve
gerekli destegi saglamak amaciyla bir Kurucu Meclis idaresi kuruldu. Ayrica, Kurucu
Meclis biinyesinde anayasa galigmalarini yiiriitecek gok partili bir Anayasa Komite-
si ve bu Komite’ye bagh farkli alanlarda galisacak alt-komiteler olusturuldu.®® Ote
yandan, siireci kolaylastirmak icin bir dizi teknik danigsman, tarafsiz teknik elemanlar
olarak gorevlendirildi.?® Parlamento bilinyesinde olusturulan bu organlarin yaptig
on galigmalarin ardindan, halkin gériiglerine bagvurmak amaciyla genis kapsamli bir
iletisim kampanyasi baglatildi.?® Bu iletisim kampanyasinda 6zellikle kirsal bélgeler
hedef kitle olarak belirlendi.®”

Kirsal alanda yasayan niifusun yogunlugu, siyahlarin ilk kez bir siyasi hak kullana-
cak olmasi, egitim eksikligi, yaygin yoksulluk ve kiiltiirel farkhliklar gibi sorun ve en-
gellere ragmen, halkin bu siirece bilingli katilimini saglamak amaclandi. Bu amagla,
iletisim kampanyasinin baglamasindan Anayasa taslaginin sunulmasina kadarki on
aylk siire igerisinde, gesitli yontemler uygulanmak suretiyle halkin yogun bir katilimi
sagland.®

(23) FT Abioye: “Constitution-making, legitimacy and rule of law: a comparative analysis”, The Comparative and International
Law Journal of Southern Africa, March 2011, Vol. 44, No. 1, s. 77.

(24)  Giiven Sak/Ozqiin Ozger: Giiney Afrika Anayasasi: “Bir Ulkenin Ruhu”, Anayasa Platformu Anayasa Galismalari Metinleri 1,
Tirkiye Ekonomi Arastirmalari Vakfi, s. 3.

(25) Veronica Federico: “Democratic Transitions and Constitution-making Processes. The Role of Constitutionalism as Mechanism
of Building Consensus. The South African case”, Constitutionalism and Democratic Transitions:Lessons from South Africa, Ed.
Veronica Federico Carlo Fusaro, Firenze University Press, 2008, s. 62.

(26) Sak/ Ozger:s. 3.
(27) Abioye: s. 77.
(28) Sak/ Ozger:s. 3.
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tion campaign to the submission of the draft Constitution, the public’s participation was
ensured through various methods.®®

A series of methods were implemented in order to create public awareness of the new
constitution, to ensure public engagement with the issue and to solicit the opinions of
the people on the content of the constitution. One of these methods was an advertising
campaign. A wide-ranging advertising campaign was launched with striking slogans de-
claring that the constitution in the works was a very important opportunity for the people.
Advertisements were published in print, audio and visual media, as well as on posters and
banners.?®

Private advertising and communication agencies were used in these advertising cam-
paigns. In this context, these companies were commissioned to survey whether the ad-
vertisements had a positive impact on the public. As a result of the campaign, approx-
imately 73% of the public was reached. Between 1994-1996, the Constituent Assembly
collected nearly 2 million petitions from citizens, professional chambers and other interest
groups.©9

Another method utilised in the preparation process of the constitution was educational
activities. Considering the low level of education in the country, a “constitutional educa-
tion program” was developed especially for rural areas. Within the framework of training
activities, local governments and non-governmental organizations were mobilised and
workshops were held. The aim of the workshops was to develop a culture of discussion
and reconciliation among the participants, and to identify points of agreement and work
to reflect these commonalities in the constitution.®"

Public meetings were held with the participation of the members of the Constituent As-
sembly in order to provide first-hand information to the public about the constitutional
work carried out in the Constituent Assembly and to receive the opinions and suggestions
of the public. Political parties and non-governmental organizations played an active role
in these “public opinion meetings”, which specifically targeted rural and poor people. In
about six months, 26 meetings were held. More than 20 thousand people and over 700
non-governmental organizations attended these meetings.®? Considering the fact that
non-governmental organizations had not yet fully developed, as it had only been a short
period since the end of apartheid and the beginning of a platform where non-governmen-

(28) Sak/ Ozger: s. 3.
(29) Sak/ Ozger:s. 3.
(30) Hart:s. 8.

(31) Sak/ Ozger:s. 4
(32) Giilener: s. 213.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Halk nezdinde yeni anayasaya yonelik farkindalik duygusunu yaratabilmek, halkin
bu konuya iligkin duyarliligini artirmak ve halkin anayasanin igerigine dair goruislerini
alabilmek amaciyla bir dizi yontem uygulanmaya konuldu. Bu yéntemlerden biri, rek-
lam kampanyasidir. Yapilacak olan anayasanin halk agisindan gok dnemli bir firsat
oldugunu bildiren carpici sloganlarla genis kapsamli bir reklam kampanyasi baslatil-
di. Reklamlar, yazili, isitsel ve gérsel medyada, afis ve dévizlerde yer aldi.?®

Reklam kampanyalarinda 6zel reklam ve iletisim sirketlerinden yararlanildi. Bu bag-
lamda s6z konusu sirketler, reklamlarin halkta olumlu bir etki yaratip yaratmadigini
olgmek amaciyla gorevlendirildi. Bu kampanya neticesinde halkin yaklagik %73’line
ulasildi. 1994-1996 arasinda Kurucu Meclis, vatandaslardan, meslek odalarindan ve
diger cikar gruplarindan 2 milyona yakin dilekge topladi.®®

Anayasa hazirlik stirecinde izlenen yontemlerden bir digeri egitsel etkinliklerdir. Egi-
tim dizeyinin dustklugu dikkate alinarak, ozellikle kirsal kesime yonelik “anayasal
egitim programi” gelistirildi. Egitim faaliyetleri gcercevesinde, yerel yénetimler ve sivil
toplum orgitleri seferber edilerek, bu birimlerle birlikte atolye ¢alismalari gercekles-
tirildi. Atolye galismalariyla bir yandan katilimcilarda tartisma ve uzlagma kilttrinin
gelistirilmesi, diger yandan da uzlasilan noktalarin tespit edilerek anayasada ifade
edilmesi amacland1.®?

Kurucu Meclis’te yiritiilen anayasa galismalari hakkinda halkin birinci elden bilgi edin-
mesini saglamak ve halkin goriis ve 6nerilerini almak igin, Kurucu Meclis lyelerinin ka-
tildig1 kamuoyuna agik toplantilar diizenlendi. Ozellikle kirsal ve fakir kesime ydnelik
olarak gerceklestirilen bu “kamuoyu toplantilari”’nda siyasi partiler ve sivil toplum kuru-
luglari aktif bir rol oynadi. Yaklasik alti ay igerisinde 26 toplanti diizendi. Bu toplantilara
20 binden fazla kigi ve 700°den fazla sivil toplum kurulusu katildi.®? Apartheid sonra-
sinda sivil toplum kurulusglarinin heniiz tam olarak gelismedikleri dikkate alindiginda,
bu kuruluslarin anayasa toplantilarina katilmalarinin ve aktif rol almalarinin ne denli
onemli bir yenilik oldugu daha iyi anlasilir.

(29) Sak/ Ozger: s. 3.
(30) Hart:s.8.

(31)  Sak/ Ozger: s. 4.
(32) Giilener: s. 213.
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tal organizations could exist, the significance and novelty of these organizations partici-
pating in the constitutional meetings and taking an active role is even more pronounced.

Another tool used in the process of drafting the constitution is consultation with experts.
The thematic sub-commissions of the Constitutional Commission held consultative meet-
ings with experts and institutions whose views regarding their own fields would bene-
fit the constitution and collected their opinions and suggestions. In the course of these
meetings, the opinions of approximately 600 institutions were consulted. At the same
time, the sub-committees conducted many seminars and workshops with the participa-
tion of foreign experts. In these meetings, the focus was on issues that were likely to cause
problems, and concrete suggestions were made regarding these problems.®?

An official newspaper was published by the Constituent Assembly in order to ensure that
the public was informed about the constitutional process. For the same purpose, media
outlets were used as an important forum for discussion of constitutional issues. Forums
were held under the title of “constitutional debates” on radio and television programs.
Members of the Constituent Assembly, political parties and non-governmental organiza-
tions participated in these forums.®

At the same time, during the constitutional preparation process, a constitution phone line
was established to answer the questions of the citizens. Through this service, which was
available in five languages, citizens were informed about the developments in the consti-
tutional process. About ten thousand people used this service. In addition, a website was
created and news about the new constitution process, draft constitutions and various
views on the constitution were published on this site. It has become a very successful
communication tool for audiences with access to the Internet.®®

One of the most striking features of the constitution-making process was the establish-
ment of various mechanisms to ensure that every stage of the process took place trans-
parently and publicly. Through these mechanisms, the public was informed of every step
taken in the process. Meanwhile, surveys were conducted to measure whether the pro-
cess was working in line with the expectations of the public, in order to constantly review
and renew it as the situation necessitated.®®

The first phase of the constitution preparation process lasted 11 months. It commenced in
January 1995 and endeavoured to reach all sections of society by using all communication
methods to the fullest. The Constituent Assembly drafted a constitution that took into

(33) Sak/ Ozger: s. 4.
(34) Giilener: s. 214.
(35) Sak/ Ozger: s. 5.
(36) Giilener: s. 213.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Anayasa hazirlama siirecinde bagvurulan araglardan bir digeri, uzman gorislerine
basvurulmasidir. Anayasa Komisyonun tematik alt-komisyonlari, kendi alanlariyla
ilgili gorlis belirtmeleri faydali olacak uzman kisgiler ve kurumlarla birlikte istisari ma-
hiyette toplantilar diizenledi ve bunlardan goriis ve oneriler topladi. Bu toplantilarda
yaklagik 600 kurumun gériislerine basvuruldu. Ote yandan alt-komiteler, yabanci
uzmanlarin da katildig bircok seminer ve atdlye ¢alismasi yiritti. Bu toplantilarda
daha ¢ok sorun olusturabilecek konular lizerinde yogunlasildi ve bu sorunlara iliskin
somut 6neriler paylagildi.®®

Halkin anayasa silirecinden haberdar olabilmesini saglamak amaciyla Kurucu Meclis
tarafindan resmi bir gazete ¢ikarildi. Ayni amagla medya kuruluglari, anayasal konu-
larin tartisildig 6nemli bir forum olarak kullanildi. Radyo ve televizyon programlarin-
da “anayasal tartismalar” bashginda forumlar diizenlendi. Bu forumlara Kurucu Mec-
lis Uyelerinden, siyasi partilerden ve sivil toplum kuruluslarindan katilim saglandi.®*

Ote yandan, anayasa hazirlama siirecinde, vatandaslarin sorularina cevap verebil-
mek icin anayasa-telefon hatti kuruldu. Bes dilde hizmet veren bu servis marifetiyle
vatandaslar anayasa siirecinde yasanan gelismeler konusunda bilgilendirildi. Bu ser-
visi yaklagik on bin kisi kullandi. Ayrica, bir web sitesi olusturularak, yeni anayasa
slirecine iligkin haberler, anayasa taslaklari ve anayasaya iligskin gesitli gorligler bu
sitede yayimlandi. internete erisimi olan kitle bakimindan ok basarili bir iletisim
araci oldu.®®

Anayasa insa siirecinin dikkat geken ozelliklerinden biri, stirecin her agamasinin ka-
muoyunun gozleri onlinde gergeklesmesinin saglanmasi igin ¢esitli mekanizmalarin
kurulmus olmasidir. Bu mekanizmalar vasitasiyla siireg icerisinde atilan her adimdan
kamuoyu haberdar edildi. Ote yandan, siirecin siirekli olarak kendisini gézden geci-
rebilmesi ve yenilenmesi amaciyla, halkin beklentileri dogrultusunda igleyip isleme-
digini 6lgmeye ydnelik anket galigmalari yapildi.©®

(33) Sak/ Ozger: s. 4.
(34) Giilener: s. 214.
(35) Sak/ Ozger:s. 5.
(36) Giilener: s. 213.
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account the opinions and suggestions they collected.®” After the first draft of the Consti-
tution was published in November 1995, the second phase studies began. In this new pro-
cess, the controversial issues were addressed, and articles formulated with alternatives.
At the same time, a new campaign was launched in the media, and it was envisaged that
the public would contribute to the controversial issues and articles in particular.

During this interim period, booklets, bulletins and brochures were distributed and post-
ers were hung in public spaces in order to facilitate the understanding of the content of
the draft constitution, and to ensure public participation. In addition to the continuation
of the radio program, new television programs were also produced, and internet-based
information campaigns continued. During this period, approximately 250 thousand more
petitions were received. Based on these petitions, 68 issues to be resolved were identified
and research on these issues proceeded. As a result of these studies, a general consensus
was reached, and the new Constitution was approved by the Constituent Assembly on 8
May 1996.°® The text of the Constitution adopted by the Constituent Assembly was ap-
proved by the Constitutional Court on 4 December 1996. During the final stage, the text of
the Constitution was signed by President Mandela in Sharpeville, a town symbolic of the
struggle against apartheid, on a day also with highly symbolic value (December 10, 1996,
International Human Rights Day).?

After it taking effect on February 4 1997, studies on the constitution continued. Extensive
activities were carried out to ensure the moral adoption of the constitution by the people.
It is estimated that 7 million copies of the Constitution were printed in the 11 official lan-
guages and a strategy for their distribution was developed. Of these documents, 4 million
were given to secondary schools, 2 million to post offices to be presented to the public,
500 thousand to the security forces and 500 thousand to non-governmental organiza-
tions. In order to ensure that people understood the constitution, an illustrated manual
(also in the 11 national languages) was distributed alongside each copy of the constitution.
In addition, comics on human rights were prepared, and distributed to schools and librar-
ies. In educational institutions, teachers were instructed to inform and enlighten students
regarding the constitution.“®

To offer a general commentary on the South African constitution making process,
it should be stated that the process is a unique one. There are three features that
make this process unique. First, it was achieved in a society where discriminatory
policies were implemented at the highest level, inter-ethnic conflict had escalated

(37) Abioye:s. 77.

(38) Sak/ Ozger: s. 5.
(39) Federico: s. 61.
(40) Sak/ Ozger: s. 5.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

1995 Ocak ayinda basglayan -ve bitiin iletisim imkanlarinin sonuna kadar kullanilarak
herkese ve her kesime ulasilmaya calisilan- anayasa hazirlama siirecinin ilk etabi
11 aylik bir siire igerisinde tamamlandi. Kurucu Meclis, kendisine ulasan goriis ve
onerileri dikkate alan bir anayasa taslagi kaleme aldi.®? 1995 yilinin Kasim ayinda
ilk Anayasa taslaginin yayimlanmasindan sonra ikinci etap calismalari baglatildi. Bu
yeni slirecte miizakereler daha ¢ok tartismali konular ve alternatifli yazilan maddeler
lizerinde yurutildi. Buna paralel olarak, medyada yeni bir kampanya baslatilarak,
kamuoyunun 6zellikle tartismali konular ve maddelere iliskin katki sunmasi 6ngo-
ruldd.

Bu ara siireg igerisinde anayasa taslaginin igeriginin anlasiimasini kolaylagtirmak
ve halkin katilimini saglayabilmek amaciyla kitapgiklar, biiltenler ve brosirler dagi-
tildi ve kamuya acik yerlere posterler asildi. Radyo programina devam edilmesinin
yani sira, yeni televizyon programlari yapildi ve internet lzerinden gergeklestirilen
bilgilendirme faaliyetleri stirdlirlldi. Bu donem igerisinde yaklasik 250 bin dilekge
daha alindi. Bu dilekgeler de dikkate alinarak ¢oziilmesi gereken 68 konu belirlendi
ve bu konulara yonelik galigmalara devam edildi. Bu galismalar neticesinde genel
bir uzlagmaya varildi ve yeni Anayasa metni 8 Mayis 1996 tarihinde Kurucu Mec-
lis tarafindan kabul edildi.®® Kurucu Meclis tarafindan kabul edilen Anayasa metni,
Anayasa Mahkemesince 4 Aralik 1996°da onaylandi. Son asamada Anayasa metni,
Cumhurbagkani Mandela tarafindan apartheid’a kargi miicadelenin sembol kasabasi
olan Sharpeville’de, sembolik degeri yiiksek olan bir giinde (uluslararasi insan haklari
guini vesilesiyle 10 Aralik 1996°da) imzalandi.®®

4 Subat 1997’de yiiriirlige girmesinden sonra da anayasa eksenli galigmalara devam
edildi. Bu baglamda, anayasanin halk tarafindan benimsenmesini saglamaya yone-
lik genis kapsamli faaliyetler yiriitiildi. 11 resmi dilde 7 milyon adet Anayasa metni
basildi ve dagitimina yonelik bir strateji gelistirildi. Anayasa metinlerinden 4 milyonu
ortaokullara, 2 milyonu halka sunulmak lizere postanelere, 500 bini glivenlik glicle-
rine ve 500 bini de sivil toplum kuruluglarina verildi. Anayasa metninin anlasiimasini
saglamak amaciyla her bir anayasa metniyle beraber ayni dilde resimlendirilmis bir
kilavuz dagitildi. Ayrica, okullara ve kiitliphanelere dagitiimak tzere insan haklarina
iligskin gizgi-romanlar hazirlandi. Egitim kurumlarinda 6gretmenlerin 6grencileri ana-
yasa metni hakkinda bilgilendirmeleri ve aydinlatmalari saglandi.“®

(37) Abioye: s. 77.

(38) Sak/ Ozger: s. 5.
(39) Federico: s. 1.
(40) Sak/ Ozger: s. 5.
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into violence, and social and economic inequalities and divisions were deep. The
second is that the process united a society with varying demands and expectations
(due to the low level of education and cultural differences) around a democratic
and liberal constitution.“” The third is that a new constitution-making process took
place on the basis of the principles of inclusiveness and participation, including all
sections of society in the process, using various means of communication, keeping
the channels of dialogue and negotiation open, and by declaring it as an instance
of public mobilisation.

The South African constitution-making process is an example of successful conflict
resolution and democratization, that ended the apartheid regime.“? The South Af-
rican experience is also of great value in demonstrating how important the consti-
tution-making method is in conflict resolution. This model represents an important
experience, demonstrating that the constitution-making process is not only criti-
cal in building a stable democracy, but also in preventing conflict and establishing
peace.“¥ In this context, the South African experience is an exemplary experience
for deeply divided societies with similar characteristics.

However, it must be noted that the participatory constitution-making method,
which proved to be successful in South Africa, may not yield the same results in
similar, deeply divided societies. In addition, in some societies where polarisation
and divisions are deep, there may not be a chance or opportunity to apply the par-
ticipatory constitution-making method. A different model may be needed for such
societies. The “incrementalist constitution-making method”, which is an alternative
approach to new constitution-making, can be an important opportunity for polar-
ised and deeply divided societies.

(41)  Sevtap Yokus: Turkiye'de Catisma Coziimiinde Anayasal Arayislar, Seckin Yayincilik, Ankara, 2013, s. 183.
(42) Hart:s.7
(43) Federico: s. 65.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Giiney Afrika anayasa yapim siirecine iligskin genel bir degerlendirme yapilacak olur-
sa, bu siirecin 6zgiin bir slire¢ oldugunu ifade etmek gerekir. Bu siireci 6zgiin kilan li¢
ozellik vardir. Birincisi, ayrimci politikalarin en Uist diizeyde uygulandigl, etnik grup-
lar arasi gatismanin siddet boyutunda yasandigl, sosyal ve ekonomik esitsizliklerin
ve béliinmelerin gok derin oldugu bir toplumda basarilmis olmasidir. ikincisi, egitim
diizeyinin dustkltgu ve kiltlrel farkhliklar nedeniyle birbirinden ¢ok farkl talep ve
beklentileri olan bir toplumu, demokratik ve 6zgiirliik¢l bir anayasa etrafinda birles-
tirmesidir.“? Ugiinciisii ise, kapsayicilik ve katilimcilik ilkeleri temelinde toplumun
blitin katmanlarinin siirece dahil edilerek, gesitli iletisim imkanlari kullanilarak, di-
yalog ve miizakere kanallari agik tutularak ve adeta bir toplumsal seferlik ilan edile-
rek yepyeni bir anayasa yapim siirecinin yiritiImis olmasidir.

Giiney Afrika anayasa yapim siireci, apartheid rejimini sona erdiren basaril bir gatig-
ma ¢ozliml ve demokratiklesme 6rnegidir.“? Giiney Afrika deneyimi, gatigsma ¢6zii-
minde anayasa yapim yonteminin ne denli 6nemli olduguna isaret etmesi agisindan
da bliylik deger tasir. Bu model, anayasa yapim siirecinin yalnizca istikrarli bir de-
mokrasi inga etmede degil, ayni zamanda ¢atismayi dnlemede ve barisi tesis etmede
de iglevsel oldugunu géstermede 6nemli bir deneyimi ifade eder.“® Bu baglamda Gui-
ney Afrika deneyimi, benzer 6zelliklere sahip derinden bolinmis toplumlar bakimin-
dan orneklik teskil edebilecek ve referans alinabilecek bir deneyimdir.

Ancak hemen belirtmek gerekir ki, Gliney Afrika’da basariyla uygulanan katilimci
anayasa yapim yontemi pekéala benzeri derinden bolinmis toplumlarda ayni sonucu
vermeyebilir. Ayrica, kutuplagmanin ve bolinmenin derin oldugu kimi toplumlarda
katilimci anayasa yapim yontemine bagvurma sansi ya da imkani da olmayabilir. Bu
tir toplumlar igin farkli bir yaklagim modeline ihtiya¢ duyulabilir. Yeni anayasa ya-
pimina dair alternatif bir yaklasim modeli olan “asamali anayasa yapim ydntemi”,
kutuplagsmis ve derinden bdlinmiis toplumlar agisindan énemli bir imkan olabilir.

(41)  Sevtap Yokus: Tirrkiye'de Catisma Goziimiinde Anayasal Arayislar, Seckin Yayncilik, Ankara, 2013, s. 183.
(42) Hart:s. 7.
(43) Federico: s. 65.
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3. The Incrementalist Method of
Constitution-Making in Divided Societies

3.1. Conceptual Framework: Divided Societies

The concept of a “divided society,™* or a “deeply divided society,” constitutes a key con-
cept in conflict resolution literature. With this concept, a unique quality arising from the
heterogeneity of the social structure can be identified. In order to be able to discuss a
divided society, the existence of a heterogeneous - if only to a certain extent - society is
necessary. In heterogeneous societies, linguistic, religious or cultural majorities do not
have a clear advantage over those in the minority in terms of numbers as those in ho-
mogeneous societies do. In a homogeneous society, the majority has a clear numerical
advantage. A homogeneous society is considered to be a society in which a large part of
its population belongs to the same religion and culture and speaks the same language.

By their nature, homogeneous societies do not experience divisions based on ethnic,
linguistic and religious differences, or conflict and polarisation stemming from such di-
visions. Social division emerges only when ethno-cultural diversity is present. However,
the fact that a society is ethnically, linguistically, religiously or culturally heterogeneous
does not by itself lead to polarisation or division. Although at first glance it is thought that
heterogeneous societies experience polarisation as a matter of course, there is always the
possibility that the opposite may happen. For example, although Australia is undisputedly
a heterogeneous society, Lijphart considers it a “semiplural” society. Likewise, although
the societies in countries such as France, Canada, Germany and the USA, which receive
intense immigration today, are heterogeneous, there are no social sections that are clearly
separated from each other in these societies. As a matter of fact, Lijphart considers these
societies as “semiplural” societies.®®

(44) Today, Macedonia, Kosovo, Bosnia and Herzegovina, Cyprus, Sri Lanka, Nigeria, South Africa, Lebanon, Northern Ireland, India, Irag,
Syria, Ethiopia, Malaysia, Israel and many other countries are considered to be deeply divided societies on the basis of ethnic,
linguistic, religious, sectarian or cultural differences. Macedonians and Albanians in Macedonia, Albanians and Serbs in Kosovo,
Bosnians, Serbs and Croats in Bosnia and Herzegovina, Greeks and Turks in Cyprus, Buddhist-Sinhalese and Hindu-Tamils in
Sri Lanka, white and black people in South Africa, Christians and Muslims in Lebanon, Nationalist/Catholic Republicans and the
Unionist/Protestant majority in Northern Ireland, the Shiite majority and Sunni and Kurdish minorities in Irag, Chinese and Indians
and the Muslim Malay majority in Malaysia, Arabs and Jews in Israel - in all these instances, the state of division nurtured by
religious, sectarian, linguistic, racial or ethnic differences has left its mark on social and political life. Gdniil Tezcan: “Derinden
Béliinmiis Toplumlarda Béliinmiis Sivil Toplum: Gdziim Gnerileri”, Dumlupinar Universitesi Sosyal Bilimler Dergisi, 59, 2019, s. 23.

(45) Tufan Erhiirman: “Gok Katmanli Toplumlarda istikrarl Demokrasi: Kibris Ornegi”, AUHFD, Cilt 61, Say1 1, 2012, s. 113.
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3. Bolinmis Toplumlarda Asamali
Anayasa Yapim Yontemi

3.1. Kavramsal Cerceve: Boliinmiis Toplumlar

“Boliinmiig toplum”,%? ya da daha yaygin kullanimiyla “derinden bélinmiig toplum”
kavrami, c¢atisma ¢ozUmi literatlirliniin anahtar kavramini olusturur. Bu kavram-
la, toplumsal yapinin heterojenliginden kaynaklanan 6zel bir niteligine ve durumuna
isaret edilir. Bolinmis toplumdan s6z edebilmek igin her seyden énce belli bir 6l-
clide de olsa heterojen bir toplumun varhigi gereklidir. Heterojen toplumlarda dil-
sel, dinsel veya kiiltlirel bakimdan ¢ogunlukta olanlar, azinlikta kalanlar karsisinda
nicelik olarak, homojen toplumlar kadar agik bir Ustlnlige sahip degildirler. Oysa
homojen toplumda gogunlugun sayisal olarak ¢ok agik bir listlinligl s6z konusudur.
Homojen toplum, niifusunun biyik bir kisminin ayni dine ve kiiltiire mensup oldugu
ve ayni dili konustugu bir toplum olarak kabul edilir.

Yapilari geregi homojen toplumlar etnik, dilsel ve dinsel farkliliklar ekseninde bir bo-
Iinmeye ve bu béllinmeler ekseninde gatismalara ve kutuplagmalara sahne olmazlar.
Toplumsal bdlinme, ancak etno-kiiltiirel gesitliligin var oldugu bir zeminde ortaya
cikar. Bununla birlikte, bir toplumun etnik, dilsel, dinsel ve/veya kiiltiirel bakimdan
heterojen olmasi, tek basina kutuplasmaya ya da béliinmeye yol agmaz. ilk bakista
her ne kadar heterojen toplumlarin kutuplagsmay yaratacagl disiliniilse de, bunun
tersinin olma ihtimali de vardir. Ornegin, Avustralya’nin heterojen bir toplum oldugu
tartismasiz olmasina ragmen, Lijphart, bu toplumu “yari-gogulcu” (semiplural) top-
lum olarak degerlendirir. Yine ayni sekilde glinimiizde yogun goc¢ alan Fransa, Ka-
nada, Almanya ve ABD gibi lilkelerdeki toplumlar heterojen olmakla birlikte, bu top-
lumlarda da birbirinden kesin ¢izgilerle ayriimis toplumsal katmanlar yoktur. Nitekim
bu sebeple Lijphart, bu toplumlari da “yari-gogulcu” (semiplural) toplumlar olarak
kabul eder.#

(44)  Giinimiizde Makedonya, Kosova, Bosna-Hersek, Kibris, Sri Lanka, Nijerya, Giiney Afrika, Liibnan, Kuzey irlanda, Hindistan, Irak,
Suriye, Etiyopya, Malezya, israil ve benzeri birgok ilke, etnik, dilsel, dinsel, mezhepsel ya da kiiltiirel eksenlerde derinden bélinmiis
toplumlar olarak kabul ediliyor. Makedonya'da Makedonlar ve Arnavutlar, Kosovada Arnavutlar ve Sirplar, Bosna-Hersek'te
Bognaklar, Sirplar ve Hirvatlar, Kibris'ta Rumlar ve Tirkler, Sri Lankada Budist-Sinhalalar ve Hindu-Tamiller, Giiney Afrika'da
beyazlar ve siyahlar, Liibnanda Hristiyanlar ve Miislimanlar, Kuzey irlandada milliyetsi/Katolik Cumhuriyetciler ve Birliksi/
Protestan cogunluk, Irak'ta Sii cogunluk ile Stinni ve Kiirt azinliklar, Malezyada Misliman Malay cogunluk ile Cinli ve Hintliler,
israilde Araplar ve Yahudiler arasinda, dinsel, mezhepsel, dilsel, irksal veya etnik farkliiklarin besledigi bélinme hali sosyal ve
siyasal hayata damgasini vurmus bulunuyor. Goniil Tezcan: “Derinden Bélinmiis Toplumlarda Bolinmiis Sivil Toplum: Géziim
Onerileri”, Dumlupinar Universitesi Sosyal Bilimler Dergisi, 59, 2019, s. 23.

(45) Tufan Erhiirman: “Gok Katman Toplumlarda istikrarl Demokrasi: Kibris Grnegi”, AUHFD, Cilt 61, Sayi 1, 2012, . 113.

TURKIYE'DE GATISMA GOZUMU VE ANAYASA YAPIMI

.,
181 W
L



Ave
P 132
L 4

The concept of a divided society does not mean that a society contains only ethnic, lin-
guistic, religious or cultural differences. A certain level of heterogeneity is a necessary
element, but not sufficient, in order to speak of a divided society. The existence of another
element is necessary for a divided society. This element is the transformation of social
differences into conflict over values and norms, and this conflict must also have become
politicized.“®

The concept of the “deeply divided society” appears for the first time in one of the early
studies on conflict resolution. In his book “Conflict Regulation in Deeply Divided Socie-
ties”, Eric Nordlinger states that a deeply divided society is when a large part of the mem-
bers of two or more conflicting groups attach importance to the problems that are the
subject of conflict and/or have hostile feelings towards each other.*” Known for his work
on conflict resolution and divided societies, Donald Horowitz refers to violently (deeply)
divided societies as those societies where the innate differences of the individuals are
more reflected in political life (compared to divisions such as social class), where several
groups in the society are in a struggle for power, and where there is an ethnic antipathy
inherited from the past among these groups.“®

The famous Dutch American political scientist Arend Lijphart speaks of two features of a
deeply divided society, which he calls a “pluralist society”. First of these is the existence
of a society divided into social strata on religious, ideological, linguistic, regional, cultural,
racial or ethnic grounds. The second is the tendency of political parties, interest groups,
communication tools and non-governmental organizations to organize along these lines
of division.“?

Based on all these definitions, we may claim that a divided society is a society in which
social diversity is transformed into political divisions and where this diversity is the ba-
sis of political choices. A divided society is a socio-political category in which the social
structure is differentiated over ethnic, linguistic, religious or cultural affiliations; this sepa-
ration becomes politicized and turns into conflict. In short, a society where ethno-cultural
diversity is transformed into political divisions, may be defined as a divided society.®® In
divided societies, political claims are projected through ethno-cultural spectacles, and
political conflicts become synonymous with the clashes of ethno-cultural groups.®”

(46) Lerner: Making Constitutions in Deeply Divided Societies, . 31.

(47) Eric A. Nordlinger: Conflict Regulation in Divided Societies, Harvard University Press, USA, 1972, s. 9.

(48) Donald I. Horowitz: “Ethnic Power Sharing: Three Big Problems”, Journal of Demacracy Volume 25, Number 2 April 2014, s. 7.
(49) Arend Lijphart: Demacracy in Plural Societies: A Comparative Exploration, Yale University Press, New Haven, 1977, s. 3-4.
(50) Orhan:s. 27.

(51)  Sujit Choudhry: “Bridging Comperative Politics and Comparative Constitutional Law: Constitutional Design in Divided Societies”,
Constitutional Design for Divided Societies: Integration or Accommodation? Ed. Sujit Choudhry, Oxford University Press, Oxford /
New York, 2010, s. 5.
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Boltinmis toplum kavrami, bir toplumun sadece etnik, dilsel, dinsel veya kiiltiirel ba-
kimdan farkliliklar igermesi anlamina gelmez. Boliinmiis toplumdan sz edebilmek igin
belli bir diizeyde de olsa heterojenlik gerekli bir unsurdur, ama yeterli degildir. Bollin-
mis toplum igin bir baska unsurun varligi gereklidir. Bu unsur, toplumsal farkhliklarin
degerler ve normlar lizerinde gatismaya doniismesi ve bu ¢atismanin ayni zamanda si-
yasallagmis olmasidir.#®

“Derinden béliinmiis toplum” kavrami ilk kez, gatisma ¢oziimiine dair yapilan erken do-
nem c¢alismalarinin birinde yer alir. “Conflict Regulation in Deeply Divided Societies”
adli kitabinda Eric Nordlinger, birbiriyle gatisan iki veya daha fazla grubun lyelerinin
buylk bir kisminin gatisma konusu olan sorunlara 6nem vermeleri ve/veya birbirlerine
kargi dligmanca duygular beslemeleri halinde derinden boliinmis bir toplumun varhgin-
dan s6z edilebilecegini ifade eder.“? Catigma ¢6ziimi ve boliinmis toplumlar tzerine
yaptigl caligmalarla taninan Donald Horowitz, siddetli (derinden) bolinmiis toplumlar-
dan; bireylerin dogustan sahip olduklari farkliliklarin siyasal yagama (sosyal sinif ben-
zeri bolinmelerden) daha fazla yansidig, toplumdaki birkag grubun iktidar miicadelesi
icinde oldugu ve bu gruplar arasinda gegmisten gelen bir etnik antipatinin var oldugu

toplumlar diye s6z eder.“®

Unlii Hollandali-Amerikali siyaset bilimci Arend Lijphart, “cogulcu toplum” olarak adlan-
dirdig1 derinden boliinmiis toplumun iki 6zelliginden s6z eder. Birincisi; dinsel, ideolojik,
dilsel, bdlgesel, kiiltiirel, irksal ya da etnik temelli olarak sosyal katmanlara bolinmis
bir toplumun varligidir. ikincisi ise; siyasi partilerin, gikar gruplarinin, iletisim araglarinin
ve sivil toplum kuruluslarinin bu béliinme gizgileri ekseninde organize olma egilimidir.#9

Butlin bu tanimlardan hareketle, boltinmiis toplumu, toplumsal gesitliligin siyasi bollin-
melere donlistligl ve siyasi tercihler igin esas alindigi toplum olarak degerlendirmek
mimkiindir. Bolinmis toplum, toplumsal yapinin etnik, dilsel, dinsel veya kiiltiirel aidi-
yetler lizerinden ayristig ve bu ayrismanin siyasallasarak gatismaya doniistiigl bir sos-
yal-siyasal kategoridir. Kisacasi, etno-kiiltiirel gesitliligin siyasi ayrismalara donutistigu
bir toplum, bélinmis toplum olarak tanimlanir.®® Béliinmiis toplumlarda siyasi iddialar
etno-kiiltiirel gozliiklerden yansitilir ve politik ¢catigsmalar etno-kiiltiirel gruplarin gatis-
masiyla es anlamli hale gelir.®"

(46) Lerner: Making Constitutions in Deeply Divided Societies, s. 31.

(47) Eric A. Nordlinger: Conflict Regulation in Divided Societies, Harvard University Press, USA, 1972, s. 9.

(48) Donald I. Horowitz: “Ethnic Power Sharing: Three Big Problems”, Journal of Demacracy Volume 25, Number 2 April 2014, s. 7.
(49) Arend Lijphart: Democracy in Plural Societies: A Comparative Exploration, Yale University Press, New Haven, 1977, s. 3-4.
(50) Orhan:s. 27.

(51)  Sujit Choudhry: “Bridging Comperative Politics and Comparative Constitutional Law: Constitutional Design in Divided Societies”,
Constitutional Design for Divided Societies: Integration or Accommodation?, Ed. Sujit Choudhry, Oxford University Press, Oxford /
New York, 2010, s. 5.
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Although it is possible to evaluate divided societies based on their definitive qualities, it
should be noted that not every polarised society is the same, and that there are degrees
of difference among them. These degrees of differences are determined in relation to the
ideal type. This ideal type consists of the following four criteria:

a) It should be possible to precisely define the sections into which society is divided;

b) It should be possible to determine the size of each section, i.e., how many people
it consists of;

c) There should be a complete overlap between the stratified boundaries and the
boundaries of political, social and economic organisations;

d) Since membership in a section and loyalty to a political party must overlap, the vot-
er support of the political party representing each section should not change or show
little change from election to election. Because in a truly divided society, elections are
simply a census of social sections.®?

While there is no society that perfectly incorporates all of these criteria, it is possible to
measure the degree of division in a society according to deviations from these criteria.

The potential for social diversity to turn into polarisation is determined by the cross-cut-
ting cleavages of divisions. In the presence of intersections and interpenetration between
social sections with different interests, the divisions will not be very pronounced. If indi-
viduals belong to different groups with different interests and views, the parties will have
a more moderate attitude due to the psychological “cross-pressure” created by these in-
tersections. This moderate attitude is of great importance for political stability. Otherwise,
where there are no intersections between social strata, there is no cross-pressure, which
is vital to political moderation and stability.®® In this case, the positions of the parties
become more distinct and pronounced, and accordingly, they develop a more radical at-
titude.

In deeply divided societies, divisions and conflicts mutually feed and reinforce each oth-
er. Divisions on the basis of differences such as religion, language, culture and ethnic-
ity produce radicalism and lead to the emergence of political parties positioned at the
extremes of the political spectrum. The assumption of competitive democratic politics,
that the opposition may one day assume power, is not valid in such societies.®” In democ-
racies with group-based divisions, competitive politics means little to the average voter.

(52) Arend Lijphart, “Consociational Theory: Problems and Prospects. A Reply”, Comparative Politics, Vol. 13, No. 3, 1981, s. 355-356
(53) Lijphart, Democracy in Plural Societies: A Comparative Exploration, s. 10.
(54) Orhan:s. 28.
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Bolinmis toplumlari tanimlayici unsurlarindan hareketle degerlendirmek miimkiin
olmakla birlikte, her kutuplagmis toplumun ayni olmadigini, aralarinda derece fark-
lari oldugunu belirtmek gerekir. Bu derece farklari, ideal tip lizerinden belirlenir. Bu
ideal tip su dort kriterden olusur:

a) Toplumu bdlen katmanlari kesin bir sekilde tanimlamak miimkiin olmalidir.

b) Her bir katmanin buyikligiinG, yani kag kisiden olustugunu belirlemek mim-
kiin olmalidir,

c) Katmansal sinirlarla siyasal, sosyal ve ekonomik orgiitlenmelerin sinirlari ara-
sinda tam bir 6rtiisme olmalidir.

d) Bir katmana mensubiyet ile siyasi partiye olan baglilik 6rtismesi gerektigin-
den, her bir katmani temsil eden siyasi partinin segmen destegi segimden segime
degismemeli ya da ¢ok az bir degisiklik gostermelidir. Clinki, tam anlamiyla bo-
linmis bir toplumda segim, katmanlarin niifus sayimindan ibarettir.®?

Bu kriterlerin timinid miikemmel bir sekilde igeren bir toplum olmasa da, bu kriter-
lerden sapmalara gore bir toplumdaki béllinmenin derecesini 6lgmek mimkdinddr.

Toplumsal gesitliligin kutuplagmaya déniisme potansiyelinde, béllinmelerin gakisma
ya da kesisme durumu (cross-cutting cleavages) belirleyici olur. Farkl ¢ikarlari olan
toplumsal katmanlar arasinda kesismelerin ve i¢ ice gegcmelerin varligl halinde ay-
rismalar gok keskin olmaz. Bireylerin farkli ¢ikarlara ve gorlislere sahip birbirinden
farkh gruplara mensup olmalari halinde, bu kesigsmelerin yarattigi psikolojik “cap-
raz-baski” (cross-pressure) nedeniyle taraflar daha ilimh bir tutum igerisinde olurlar.
Bu thmli tavir, siyasi istikrar agisindan biyiik 6nem tagir. Aksi durumda, yani, top-
lumsal katmanlar arasinda kesismelerin bulunmadigi yerlerde, siyasal ilimlilik ve is-
tikrar agisindan hayati dnemi haiz gapraz-basing bulunmaz.®® Bu durumda taraflarin
konumlar keskinlesir ve buna bagli olarak daha radikal tavir gelistirirler.

Derinden bélinmis toplumlarda, bolliinmeler ve gatismalar karsilikli olarak birbirle-
rini besler ve pekistirir. Din, dil, kiiltlir ve etnisite gibi farkliliklar ekseninde yasanan
bolinmeler radikalligi Uretir ve siyasi yelpazenin ug noktalarinda konumlanan siyasi
partilerin ortaya ¢gikmasina yol agar. Muhalefetin bir giin iktidar olabilecegine iligkin
yarigmaci demokratik siyasetin varsayimi, bu tiir toplumlarda gegerli olmaz.®? Grup
eksenli bolinmelerin bulundugu demokrasilerde, ortalama bir segmen acgisindan ya-

(52) Arend Lijphart, “Consociational Theory: Problems and Prospects. A Reply”, Comparative Palitics, Vol. 13, No.. 3, 1981, s. 355-356
(53) Lijphart, Democracy in Plural Societies: A Comparative Exploration, s. 10.
(54) Orhan:s. 28.
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This is because the most important factor affecting voter behaviour in divided societies is
group membership. In such societies, individuals support the political parties represent-
ing groups they belong to, and vote for these parties.®® Horowitz expresses this by saying,
“It is never an election, but a census”.®®

The politicization of ethno-cultural differences, and their assumption of a political identity
forms the basis of conflict between groups. Rival groups have a variety of organizations
such as political parties, religious institutions, non-governmental organizations and even
paramilitary formations which are all involved in their own type of conflict. Some organ-
izations, by their very nature, engage in political conflict. Conflict is the most important
indicator of a divided society. While conflict in polarised societies may not be violent; at
the same time, it may also assume violent characteristics. In order to be able to say that a
society is divided, it is not necessary for the conflict to be violent. On the other hand, not
every conflict in society is an indication that the society in question is polarised.®”

With all these characteristics, divided and polarised societies lead to political as well as
social instability. Examining comparative political systems, political scientist Almond says
that the homogeneous nature of a society is influential on the stability of the government.
In the opposite case, he states that societies with different sub-cultures and strata bring
instability and obstruction in political decision-making.®® Lijphart also points out that it is
difficult to achieve and maintain a stable democratic government in a divided society. He
states that social homogeneity and political consensus are the prerequisites for a stable
democracy.®?

In divided societies, where the social structure and democratic politics, which is a function
of the social structure, appear to be fragmented, it is very difficult to maintain democracy,
let alone consolidate it. This difficulty arises from the adoption of a model of democracy
which is not suitable for divided societies. Apart from democratic authoritarian regimes,
even those models of democracy known for their pluralistic and libertarian characteristics
have the potential to destroy themselves. For example, parliamentary democracy in the
Westminster model, which is essentially a pluralist and libertarian democracy, becomes a
means of perpetuating conflict, and not of resolving it, in divided societies.

(55) Choudhry: s. 77.

(56) Donald L. Horowitz: “Ethnic Conflict Management for Policymakers”, Conflict and Peacemaking in Multiethnic Societies,
Ed. Joseph V. Montville, Lexington Books, Lexington, 1990, s. TI6.

(57) Orhan: s. 30-31.
(58) Gabriel A. Almond, “Comparative Political Systems”, The Journal of Politics, Vol..18, No. 3, 1956, s. 402.

(59) Lijphart, Democracy in Plural Societies: A Comparative Exploration. s. 1.
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rismaci siyasetin ¢ok fazla bir anlami yoktur. Clinki bolinmuis toplumlarda segmen
davraniglarini etkileyen en dnemli faktor grup mensubiyetidir. Bu tiir toplumlarda bi-
reyler, mensup olduklari gruplarin partilerini desteklerler ve bu partilere oy verirler. ®%
Bu gercekliligi Horowitz su sekilde ifade eder: “Bu asla bir segim degildir, ancak bir
nifus sayimidir”.©®

Etno-kultirel farkhliklarin siyasallagmasi ve siyasi kimlik kazanmasi, gruplar arasin-
daki catismanin temelini olusturur. Bu durumda rakip gruplar; siyasi partiler, dini
kurumlar, sivil toplum kuruluslar ve hatta paramiliter olusumlar gibi cgesitli ¢atisan
organizasyonlara sahip olurlar. Bu tiir organizasyonlar da, dogalari geregi, siyasi ¢a-
tigma igerisine girerler. Catisma, bollinmis toplumun en énemli gostergesini olug-
turur. Ancak hemen belirtmek gerekir ki, kutuplagmis toplumlarda gatigma siddet
icermeyebilecegi gibi siddet boyutunda da ortaya ¢ikabilir. Bolinmiis toplum tanimi
icin, catismanin siddet icermesi bir zorunluluk degildir. Ote yandan toplumdaki her
gatisma, toplumun kutuplagmis oldugunun bir géstergesi degildir.®?

Bolinmis ve kutuplagmis toplumlar bitiin bu 6zelikleriyle toplumsal istikrarsizliga
oldugu kadar siyasal istikrarsizliga da yol agarlar. Siyaset bilimci Almond, karsi-
lagtirmali siyasi sistemleri incelerken, bir toplumun homojen niteliginin, yonetimin
istikrarh olmasinda etkili oldugunu sdéyler. Tersi durumda, yani farkl alt-kiltirlerin
ve katmanlarin bulundugu toplumlarin ise, istikrarsizli§l ve siyasi karar almada ti-
kanikligi beraberinde getirdigini ifade eder.®® Lijphart da, boliinmis bir toplumda
istikrarh bir demokratik yonetimi basarmanin ve siirdirmenin zor olduguna isaret
eder. Toplumsal homojenligin ve siyasi uzlasinin ise, istikrarli bir demokrasinin 6n
kosullari oldugunu belirtir.®®

Toplumsal yapinin ve onun tiirevi olan demokratik siyasetin pargali bir gériinlime
sahip oldugu bollinmis toplumlarda demokrasiyi konsolide etmek bir tarafa, onu
ayakta tutmak dahi ¢ok guctiir. Bu gli¢liik, bolinmiis toplumlar i¢in uygun olmayan
demokrasi modelinin tercih edilmis olmasindan kaynaklanir. Demokratik otoriter
rejimler bir tarafa, cogulcu ve 6zgurliikcl 6zellikleriyle bilinen demokrasi modelleri
dahi, kendilerini tahrip etme potansiyeline sahiptirler. Sozgelimi, esas itibariyle ¢o-

(55) Choudhry: s. 77.

(56) Donald L. Horowitz: “Ethnic Conflict Management for Policymakers”, Conflict and Peacemaking in Multiethnic Societies, Ed.
Joseph V. Montville, Lexington Books, Lexington, 1990, s. T16.

(57) Orhan:s. 30-31.
(58) Gabriel A. Aimond, “Comparative Political Systems”, The Journal of Politics, Vol..18, No. 3, 1956, s. 402.

(59) Lijphart, Demacracy in Plural Societies: A Comparative Exploration. s. 1.
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The Westminster model represents majority rule in terms of its essence, functioning and
consequences, but it lacks the flexibility necessary for divided societies. In divided so-
cieties, some groups will always be fewer in number than the group that represents the
majority; as a result, groups outside of the majority are systematically excluded. In this
case, majority rule poses a danger. After each election, groups that remain in perpetual
opposition, which do not have a chance to come to power and are excluded, lose their
loyalty to the democratic regime. This situation exacerbates social and political polari-
sation and division, increases tensions, invites conflict and political instability. Northern
Irish society, which is considered one of the most prominent examples of a deeply divided
society, is an example of the negative consequences of the Westminster model in such
societies. The Ulster Unionist Party, which represented the Protestant majority, won all the
elections held between 1921 and 1972 in Northern Ireland. Northern Ireland was and still
is a population divided in two with a Protestant majority and a Catholic minority. The UUP
had sole control in the governments established during this period. This exclusion of the
Catholic minority eventually turned into a Protestant-Catholic conflict.

As can be seen from this concrete example, majority rule in divided societies can mean
majority dictatorship and internal conflict rather than democracy. Because of this poten-
tial danger, a special form of democracy is recommended for divided societies. Lijphart
defines the form of democracy he proposes for divided societies as follows:

“What is needed in these societies is a democratic regime that emphasizes consensus
rather than conflict, is inclusive rather than exclusive, and seeks to expand the scope
of the ruling majority instead of a narrow majority; this is called consensus democra-
cyn.(eo)

In short, consensus democracy is regarded as a functional tool for the prevention of exclu-
sion, for stabilization and conflict resolution in contrast to the Westminster model, which
is unsuitable for divided societies.

Just as the need for a new model of democracy was felt due to the inadequacy of tradition-
al democracy models in solving the problems experienced in divided and polarised soci-
eties, the need for a new approach to constitution-making was felt as a result of a similar
concern. It is possible to make a new constitution with democratic legitimacy using the
majoritarian method. However, such a constitution would be one that only corresponds
to the expectations of the ethno-cultural group that represents the majority in divided
societies. A constitution-making process, in which the social strata outside the majority
are excluded from the consensus, and the resulting constitutional choices, will not be able
to ensure social or political stability. In such a case, the conflict caused by social division

(60) Lijphart: Gagdas Demokrasiler: Yirmibir Ulkede Gogunlukcu ve Oydasmaci Yonetim Oriintiileri, s. 26.
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8ulcu ve ozgirlikel bir demokrasi tiirli olan Westminister modeli parlamenter de-
mokrasi, bolinmis toplumlarda ¢atisma ¢oziimiiniin degil, tam tersine gatismayi
stireklilestirmenin bir araci haline gelir.

Ozii, isleyisi ve dogurdugu sonuglar bakimindan gogunluk hakimiyetini temsil eden
Westminister modeli, boliinmis toplumlar igin gerekli olan esneklikten yoksundur.
Clinkd, bolinmis toplumlarda bazi gruplar sayica her zaman ¢ogunlugu temsil eden
gruptan az olacagindan, cogunlugun disinda kalan gruplar sistematik olarak diglanirlar.
Bu durumda ¢ogunluk ydnetimi tehlike arz eder. Yapilan her se¢im sonrasinda muha-
lefette kalan, iktidara gelme sansi olmayan ve diglanan gruplar demokratik rejime olan
bagliliklarini kaybederler. Bu durum toplumsal ve siyasi kutuplagmayi ve boliinmeyi de-
rinlestirir, gerilimi artinr, gatigmaya ve siyasi istikrarsizliga davetiye ¢ikarir. Nitekim, de-
rinden bollinmis toplum tiiriiniin en giigli 6rneklerinden biri olarak kabul edilen Kuzey
irlanda toplumu, Westminister modelinin bu tiir toplumlarda yarattigl olumsuz sonug-
lari yasamada 6nemli bir deneyime sahne oldu. Protestan ¢ogunluk ile Katolik azinlik
olarak ikiye béliinmiis olan Kuzey irlanda’da 1921-1972 arasinda yapilan biitiin segimleri
Protestan ¢ogunlugu temsil eden Ulster Birlik Partisi (Ulster Unionist Party) kazanarak,
bu donem igerisinde kurulan hiikiimetlerde tek basina s6z sahibi oldu. Katolik azinligin
yasadigl bu diglanma zamanla bir Protestan-Katolik i¢ savasina donistu.

Bu somut drnekten de anlagilabilecegi gibi, bélliinmiis toplumlarda cogunluk yénetimi,
demokrasi yerine gogunluk diktatoryasi ve i¢ gatigsma anlamina gelebilir. Bu potansiyel
tehlike nedeniyle 6zellikle boliinmiis toplumlar icin 6zel bir demokrasi bigimi dnerilir.
Lijphart, bélinmis toplumlar icin 6nerdigi demokrasi bigimini su sekilde tanimlar:

“Bu toplumlara gerekli olan sey, ¢atismadan ¢ok oydasmayi vurgulayan, dislayici
degil kapsayici olan ve dar bir gogunluk yerine yénetici cogunlugun kapsamini ge-
nigletmeye galisan bir demokrasi rejimidir ki, bunun adina oydagmaci demokrasi
denir”.©®

Kisacasl, oydagmaci demokrasi (consensus democracy), bélinmis toplumlar igin
elverigli olmayan Westminster modeli karsisinda, dislanmanin dnlenmesi, istikrarin
saglanmasi ve gatisma ¢ozimi icin islevsel bir arag olarak kabul edilir.

Nasil ki, bélinmis ve kutuplagsmis toplumlarda yasanan sorunlarin ¢éziimiinde ge-
leneksel demokrasi modellerinin yetersizliginden hareketle yeni bir demokrasi mo-
deline ihtiya¢ hissedildiyse, benzer bir kaygiyla anayasa yapimina dair de yeni bir
yaklagimin varli§ina ihtiyag hissedildi. Cogunlukgu yontemle demokratik mesruiyete
sahip yeni bir anayasa yapmak miimkiindir. Ancak bdyle bir anayasa, bolinmis top-
lumlarda yalnizca cogunlugu temsil eden etno-kiiltiirel grubun beklentilerine karsilik

(60) Lijphart: Gagdas Demokrasiler: Yirmibir Ulkede Cogunlukcu ve Oydasmaci Yonetim Oriintiller, s. 26.
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would continue. In divided societies, traditional methods of democratic constitution-mak-
ing are likely to produce similar results.

Although the “participatory constitution-making method”, which was successfully applied
in South Africa, is a suitable method for divided societies, we do not have data indicat-
ing that this method would have the same results in other divided societies. Moreover, in
accounting for this method’s success in South Africa, we must also take into account the
fact that black people had a very significant numerical advantage. Despite this reserve, it
must be acknowledged that the participatory method of constitution-making can be use-
ful for polarised societies. This acceptance does not eliminate the need for an alternative
approach to constitution-making in divided societies.

3.2. The Incrementalist Approach to Constitution-Making

3.2.1. The General Framework and Fundamental Features

Itis clear that it is very difficult to make a new constitution in divided societies where there
are deep-seated disagreements regarding the founding values of the state. In such socie-
ties, the constitution-making process itself is likely to exacerbate the conflict. Therefore,
making a new constitution in divided societies requires an innovative approach.®” Rath-
er than possessing traditional constitution-making behaviours, this innovative approach
should operate with a flexible and dynamic understanding of constitution-making that will
not lead to social tension and conflict, one of these flexible and dynamic approaches to
constitution-making - perhaps the most important one - is the “incrementalist approach
to constitution-making” proposed by the Israeli political scientist Hanna Lerner.

This method, which is seen as a useful constitution-making process for divided societies,
is based on a basic strategy. This strategy, which was developed in the face of the difficul-
ties of making a new constitution on the basis of general consensus in divided societies,
is a strategy of preventing and postponing conflict. It envisages leaving the fundamental
problems that cannot be solved in the short term to “ordinary political processes” - so
that the constitution-making process is not blocked. In order for the ordinary processes to
work in the future, uncertain provisions should be included in the constitution regarding
the main problems that cause conflict.

The incrementalist method of constitution-making requires avoiding precise and clear
provisions, using an equivocal and ambiguous legal language, or including conflicting pro-
visions in the constitution. This strategy allows a divided society to both make a written
constitution and postpone conflicting choices regarding the founding values of the state.

(61)  Lerner: Making Constitutions in Deeply Divided Societies, s 39.
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gelen bir anayasa olacaktir. Cogunlugun disinda kalan toplumsal katmanlarin uzlas-
ma dig! tutuldugu bir anayasa yapim siireci ve bunun sonucu ortaya ¢ikacak anaya-
sal tercihler, toplumsal ve siyasal istikrari saglamaktan uzak kalacaktir. Bu durumda
toplumsal béliinmenin yol agtigl gatigma siirgit devam edecektir. Demokratik anaya-
sa yapimina iligskin geleneksel yéntemlerin bolinmis toplumlar bakimindan benzer
sonuglar dogurma ihtimali yliksektir.

Giney Afrika'da basariyla uygulanan “katilimci anayasa yapim yéntemi”, bolinmis
toplumlar agisindan elverigli bir yontem olmakla birlikte, bu yéntemin diger béliin-
mis toplumlarda ayni sonuglari doguracagina dair elimizde bir veri yoktur. Kaldi ki,
bu yontemin Gliney Afrika’da basarili olmasinda, siyahlarin sayisal olarak ¢ok belir-
gin bir Ustlinlige sahip olmasini dikkate almak gerekir. Bu rezerve ragmen, katilimci
anayasa yapim yonteminin kutuplagsmis toplumlar igin islevsel olabilecegini kabul
etmek gerekir. Bu kabul, bélinmis toplumlarda anayasa yapimina iligskin alternatif
bir yaklagima duyulan ihtiyaci ortadan kaldirmaz.

3.2. Asamali Anayasa Yapim Yontemi

3.2.1. Genel Gerceve ve Temel Ozellikler

Devletin kurucu degerlerine iligkin derin anlagmazliklarin bulundugu bélinmiis toplum-
larda yeni bir anayasa yapmanin gok gii¢ oldugu agiktir. Bu tiir toplumlarda anayasa ya-
pim siirecinin bizzat kendisinin gatigsmayi derinlestirme ihtimali mevcuttur. Bu sebeple,
béliinmis toplumlarda yeni bir anayasa yapmak yenilikgi bir yaklagim gerektirir.®” Bu
yenilikgi yaklagim, geleneksel anayasa yapim kaliplariyla degil, toplumsal gerilime ve
catismaya yol agmayacak esnek ve dinamik bir anayasa yapim anlayigla hareket eden
bir yaklagim olmalidir. Bu esnek ve dinamik anayasa yapim yaklagimlarindan biri ve hat-
ta en dnemlisi, Israilli siyaset bilimci Hanna Lerner tarafindan dnerilen “asamali anaya-
sa yapim yaklagimi”dir (incrementalist aprroach to constitution-making).

Bélinmis toplumlar agisindan iglevsel bir anayasa yapim siireci olarak kabul edilen
bu yontem, temel bir strateji Gizerine kuruludur. Béliinmiis toplumlarda genel uzlasi
temelinde yeni bir anayasa yapmanin giicliikleri karsisinda gelistirilen bu strateji,
catismayi 6nleme ve erteleme stratejisidir. Bu strateji, kisa vadede ¢oziilmesi mim-
kiin olmayan temel sorunlarin -anayasa yapim siirecinin tikanmamasi igin- “olagan
siyasal siireglere” birakilmasini dngoriir. Olagan siireclerin ilerleyen dénemde isleye-
bilmesi icin de, gatismaya sebebiyet veren temel sorunlara iligkin anayasada kesin
olmayan belirsiz hitklimlere yer verilmesidir.

(61) Lerner: Making Constitutions in Deeply Divided Societies, s 39.
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In other words, the incrementalist constitution-making approach means avoiding definite
provisions and solutions regarding the fundamental problems on which no consensus can
be reached; including vague, ambiguous or contradictory statements in the constitution;
and leaving the solution of these problems to ordinary political processes.®? Otherwise,
the constitution-making process may lead to the aggravation of social divisions and the
entrenchment of conflict. Because strict constitutions are much more difficult to change
than ordinary laws, groups in conflict make a great effort to reflect their views and sugges-
tions in the constitution to the utmost extent.®

In the case of all three countries (Israel, India and Ireland) that Lerner takes as a basis
in his work, we observe that the incrementalist constitution-making method serves this
purpose. In the three countries, constitution-makers embarked on constitution-making in
hopes of pacifying internal conflicts and building a bridge between opposing views on the
state. But the impossibility of agreeing on the basic founding values of their constitutions
made the constitution-makers aware of the limits of the constitutional field. Constitu-
tion-makers realized that choosing any one of the conflicting views on the newly formed
state over the others could destabilize the already fragile democratic order. Finally, they
resorted to distinguishing between the method used in making the institutional frame-
work of the constitution and the method applied in determining the founding identity.
While a definite method was observed in the construction of the institutional structure,
an imprecise method was used in determining the symbolic and constitutive aspects of
the state.®?

In the case of Israel, a decision was made to postpone making a new constitution
due to the inability to reach an agreement on the religious or secular nature of the
state. A constitution was drafted in India; however, this text included provisions that
postponed decisions on controversial issues such as national language, and the
unification and secularization of civil law. The Irish Constitution was penned as an
equivocal document containing contradictory provisions open to different interpre-
tations.®

From this general evaluation of all three countries which used the incrementalist constitu-
tion-making method, it is understood that this approach differs from the more widespread
traditional approach to the constitution-making process in four aspects. These differenc-

(62) Lerner: Making Constitutions in Deeply Divided Societies, s. 39-40.

(63) Ergun Ozbudun: “Anayasa Yapiminda Parakendeci Yéntem”, Yeni Trkiye, Sayi 51, 2013, s. 196.
(64) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 73-74.
(65) Lerner: Making Constitutions in Deeply Divided Societies, s 40.
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Asamali anayasa yapimi yontemi, kesin ve agik hiikimlerden kaginilmasini, ikircikli ve
muglak bir hukuk dilinin kullaniimasini ya da anayasada birbiriyle gelisen hiikiimle-
re yer verilmesini 6ngorir. Bu strateji, boliinmis bir toplumun hem yazili bir anayasa
yapmasini hem de devletin kurucu degerlerine iligkin gatisan tercihlerin ertelenmesini
saglar. Daha aclk bir anlatimla, asamali anayasa yapim yaklasimi; lizerinde uzlagma-
ya varilamayan temel sorunlara iliskin kesin hiikimlerden ve ¢6ziimlerden kaginmayi,
anayasada muglak, belirsiz veya birbiriyle ¢celisen ifadelere yer vermeyi ve bu sorunlarin
¢6zimiini normal siyasal siireglere birakmayi ifade eder.®? Aksi halde anayasa yapim
slireci, toplumsal boliinmelerin daha da derinlegsmesine ve catigmalarin yayginlagmasi-
na yol agabilir. Clinki kati anayasalar, olagan kanunlara oranla degistirilmeleri ok daha
gli¢ oldugundan, catisan gruplar, gorlis ve dnerilerini azami dlclide anayasaya yansita-
bilmek igin gok yogun bir gaba igerisine girerler.©

Lerner’in galismasinda esas aldig) her ic iilke (israil, Hindistan ve Irlanda) rneginde
de, agsamali anayasa yapim yonteminin bu amaca hizmet ettigi gorilir. Her ¢ llkede de
anayasa yapicilar, i¢c catismalari yatistirma ve karsit devlet gorligleri arasinda bir kopri
kurma umuduyla anayasa yapimina basgladilar. Fakat anayasalarinin temel kurucu de-
gerleri lizerinde uzlagmanin imkansizlig1, anayasa yapicilarin, anayasal alanin sinirlari-
nin farkina varmalarini sagladi. Anayasa yapicilari, yeni kurulan devlet izerindeki karsit
gorlislerden herhangi birini tercih etmenin, kirllgan demokratik diizenin istikrarini boza-
bilecegini fark ettiler. Sonunda, anayasanin kurumsal gergevesini yaparken kullandik-
lari ydntem ile kurucu kimligini belirlerken uyguladiklari yontemi ayristirdilar. Kurumsal
yapinin ingasinda kesin bir yontem izlenirken, devletin sembolik ve kurucu yonlerini
belirlerken kesin olmayan bir yéntem uyguladilar.®®

israil 6rneginde, devletin dini veya laik niteligi lizerinde bir anlagmaya varilamamasi ne-
deniyle yeni bir anayasa yapiminin ertelenmesi karari alindi. Hindistan’da bir anayasa
taslagi hazirlandi; ancak bu metinde, ulusal dil ve kisiler hukukunun (medeni kanunun)
birlestiriimesi ve sekilerlestirilmesi gibi tartismali konulara iligskin karar alinmasini erte-
leyen hiikiimlere yer verildi. irlanda Anayasasi ise, farkli yorumlara acik celiskili hiikiim-
ler igeren ikircikli bir belge olarak hazirlandi.®®

Asamali anayasa yapim yontemini uygulayan her Ug¢ Ulkeye iligkin yapilan bu genel
degerlendirmeden, bu yaklagimin, anayasa yapim siirecine hakim olan geleneksel

(62) Lerner: Making Constitutions in Deeply Divided Societies, s. 39-40.

(63) Ergun Ozbudun: “Anayasa Yapiminda Parakendeci Yéntem", Yeni Tilrkiye, Say 51, 2013, s. 196.
(64) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 73-74.
(65) Lerner: Making Constitutions in Deeply Divided Societies, s 40.
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es constitute the distinguishing features of the approach in question. It is possible to list
these distinguishing features as follows:

(66)
(67)

a) “Anti-majoritarianism” ranks first among the distinguishing features of the incre-
mentalist constitution-making approach. As can be understood from the experienc-
es of the countries exemplified above, “majoritarianism” is an inadequate method of
constitution-making in societies where there are deep disagreements over the basic
norms and ultimate goals of the state. This is because decisions taken on the basis
of majority vote and, and which affect minorities, are likely to exacerbate conflicts
and disrupt democratic stability. Aware of this danger, legislators came to believe that
democracy was not merely the rule of the majority, but that a wide-ranging consen-
sus was necessary, especially in the decisions to be made regarding a fundamental
legal document such as the constitution, which has vital importance.®® Especially in
societies where a broad consensus on religion-state relations and national identity is
not possible, “anti-majoritarianism” ensures that vague, ambiguous and contradictory
expressions are used in the decisions made with regard to these founding issues and/
or that such decisions are postponed to be handled by ordinary political processes in
the future.

b) The second distinguishing feature of this method is that it represents a “non-rev-
olutionary” approach to constitution-making. Unlike traditional methods of constitu-
tion-making, the incrementalist approach severs the link between constitutions and
revolutions. It develops the connection between the constitution and the times with a
new understanding. It considers constitution-making not as a revolutionary moment,
but as the beginning of an evolutionary process in connection with social and politi-
cal change. The legislators of all three countries approached the making of the con-
stitution not with a revolutionary and radical approach, but with an evolutionist and
incrementalist attitude. Constitution-making was seen as a “springboard” rather than
“an opportunity encountered once in two thousand years”. It was not considered as
“forcing problems”, but as a “fermentation period” - which means waiting patiently for
favourable conditions to occur. There was an imperative to act ‘wisely’, not ‘swiftly’.©

c) The third distinguishing feature of the incrementalist approach shows itself in
defining the identity of the people/nation. In the constitutions of nation-states with
homogeneous societies and multi-national and multi-cultural liberal states, the pro-
visions that begin as “we the people...” refer to a shared identity of the people/nation.

Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 80.

Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 80;
Lerner: Making Constitutions in Deeply Divided Societies, s. 198-200.
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yaklagimdan dort agidan farkhlik gosterdigi anlasiilmaktadir. Bu farkhliklar, s6z ko-
nusu yaklagimin ayirt edici 6zelliklerini olusturur. Bu ayirt edici 6zellikleri su sekilde

siralamak mimkindir:

(66)
(67)

(68)

a) Asamali anayasa yaklagiminin ayirt edici 6zelliklerinin basinda “anti-gogun-
lukguluk” gelir. Her l¢ 6rnek tecriibesinden de anlasilacagi gibi, devletin temel
normlari ve nihai amaglari izerinde derin ayriliklarin bulundugu toplumlarda “co-
gunlukguluk”, anayasa yapiminda yetersiz bir yéntemdir. Zira, oy ¢coklugu esasina
dayali olarak alinan ve azinliklari da etkileyen kararlarin, ¢catismalari derinlestir-
me ve demokratik istikrari bozma ihtimali yliksektir. Bu tehlikenin farkinda olan
anayasa koyucular, demokrasinin sadece g¢ogunlugun egemenligi olmadigini,
ozellikle anayasa gibi yagsamsal dneme sahip temel bir hukuki belgeye iligkin ve-
rilecek kararlarda genis kapsamli bir uzlagmanin gerekli olduguna inandilar.©®
Ozellikle din-devlet iligkileri ve ulusal kimlik konularinda genis gapli bir uzlasinin
mimkin olmadigl toplumlarda, “anti-cogunlukguluk”, bu kurucu nitelikli konula-
ra iligkin alinacak kararlarda belirsiz, muglak ve celiskili ifadelerin kullaniimasini
ve/veya bu tiir kararlarin gelecekteki olagan siyasi siireglere ertelenmesini saglar.

4

b) Bu yontemin ikinci ayirt edici 6zelligi, anayasa yapiminda “devrimci olmayan’
bir yaklasimi temsil etmesidir. Geleneksel anayasa yapim yontemlerinden farkli
olarak, asamali yaklasim, anayasalarla devrimler arasindaki baglantiyi koparir.
Anayasa ile zaman arasindaki baglantiyi yeni bir anlayigla gelistirir. Anayasa ya-
pimini devrimci bir an olarak degil, -sosyal ve siyasi degisimle baglantili olarak-
evrimci bir sirecin baglangici olarak degerlendirir. Her Ui¢ lilke anayasa koyucusu
da, anayasa yapimina devrimci ve radikal bir anlayisla degil, evrimci ve agamali
bir algiyla yaklasti. “ikin bin yilda bir karsilasilan bir firsat” olarak degil, bir “sigra-
ma tahtasi” olarak goriildu. “Sorunlari zorlama” degil, uygun kosullarin olugsmasi
icin sabirl bekleyisi ifade eden bir “mayalanma zamani” olarak degerlendirildi.
“Aceleyle” degil, “bilgelikle” hareket etme olarak goriildii.®”

c) Asamali yaklagimin tiglincu ayirt edici 6zelligi, halkin/ulusun kimligini tanimla-
mada kendisini gésterir. Homojen toplumlara sahip ulus-devletler ile gok-uluslu
ve gok-kiltiirli liberal devletlerin anayasalarinda “we the people...” olarak basg-
layan hiikiimlerde ortak bir halk/ulus kimligine atif yapilir. Derinden béllinmis
toplumlarda da anayasayi yazan halkin kimligi anayasaya yansitilir.®® Bir farkla
ki, bu tlir toplumlarda ortak bir kolektif kimlige degil, béllinmis bir halkin kimligi-

Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 80.

Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 80; Lerner: Making Constitutions in
Deeply Divided Societies, s. 198-200.

Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 81.
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Even in deeply divided societies, the identity of the people who wrote the constitution
is reflected in the constitution.®® The difference is that in such societies reference is
made to the identity of a divided people, not to a common collective identity. In other
words, the division finds its expression at the constitutional level.

d) A fourth feature is the “transfer of decisions to the political arena”. This means de-
ciding to leave the solution of the main controversial issues of a founding nature is to
the legislative and judicial processes, based on the possibility of further exacerbating
the conflict otherwise. It is the postponement of the resolution of controversial is-
sues that cause conflict to the ordinary and relatively more flexible political processes
which come after constitution-making. With this feature, the incrementalist consti-
tution-making approach argues that the philosophy of “not quickly but with wisdom”
should be observed in constitution-making, and that sudden and radical decisions
should not be made. The incrementalist constitution-making approach proposes to
leave solutions of the controversial problems to the future in a slow and gradual man-
ner, instead of making a divisive constitution that deepens the conflicts, in order to
resolve the conflicts over fundamental issues as soon as possible.®® However, this
postponement strategy requires postponing controversial issues for a time only, and
not suppressing them forever. Resolving the issues that cause division and conflict
requires long-term public discussions. Conducting these discussions in a relatively
flexible and moderate political environment would be a better option for a solution.™

It should be noted that the incrementalist constitution-making approach is a method only
used to avoid debates of a constitutive nature, such as regarding religion and state rela-
tions or the definition of national identity. The incrementalist approach is not applicable
to the constitutional arrangements regarding the institutions of the state and the regula-
tion of power. The constitutional arrangements that build the institutional structure of the
state are excluded from this strategy.™

3.2.2. The Cases of Israel, India and Ireland

3.2.2.1. Israel: The Method of Informal Consensus

The constitutional debates and efforts that started in Israel right after the declaration of
independence in 1948, and which lasted for about two years, did not result in the mak-

(68) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 81.

(69) Deniz Polat Akgiin: “Anayasalar, Siyasi Kiiltiir ve ‘Haida Gwaii'nin Ruhu”, indnii Universitesi Hukuk Fakiiltesi Dergisi,
Cilt:9 Sayi:2 Yil 2018, s. 386.
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ne referans yapilir. Bagka bir anlatimla, bollinmislik anayasal diizeyde ifadesini
bulur.

d) Dorduinci bir 6zellik, “kararlarin siyasi alana aktariimasi”dir. Kurucu nitelikteki
temel tartismall konular hakkinda karar vermenin gatigmayi daha da derinlestirme
ihtimali dikkate alinarak, ¢dziimiin yasama ve yarg) sireglerine birakilmasidir. Ca-
tigmaya sebebiyet veren tartigmali sorunlarin ¢oziimiiniin anayasa yapimi sonrasi
olagan ve gorece daha esnek olan siyasi siireglere ertelenmesidir. Bu 6zelligiyle asa-
mali anayasa yapim yaklagimi, anayasa yapiminda “siiratle degil bilgelikle” felsefe-
sinin izlenmesini, ani ve radikal kararlarin alinmamasi gerektigini savunur. Asamali
anayasa yapim yaklasimi, temel sorunlar lizerinden yaganan gatismalari bir an énce
¢ozmek amaclyla, gatismalari daha da derinlestiren ayristirici bir anayasa yapimi
yerine, tartigsmali sorunlara iligkin ¢ézlimlerin yavas ve kademeli bir sekilde gelece-
ge birakilmasini 6nerir.®® Ancak bu erteleme stratejisi, tartigsmali konularin bastiril-
masini degil, sadece bir siireligine ertelenmesini 6ngoriir. Bollinmeye ve catismaya
yol agan konularin ¢éziimi, uzun soluklu kamusal tartigmalarin yapilmasini gerekli
kilar. Bu tartigmalarin gorece daha esnek ve ilimli bir siyasal ortamda yapilmasi,
¢6zlim i¢in daha dogru bir segenek olusturur.

Son olarak belirtmek gerekir ki, asamali anayasa yaklagimi yalnizca din ve devlet
iliskileri ya da ulusal kimligin tanimlanmasi gibi kurucu nitelikteki tartismalardan ka-
cinmak amaciyla uygulanan bir yéntemdir. Devletin kurumlarina ve iktidarin diizen-
lenmesine iliskin anayasal diizenlemelerde asamali yaklasim uygulanmaz. Devletin
kurumsal yapisini inga eden anayasal diizenlemeler bu stratejinin disinda tutulur.®™

3.2.2. Israil, Hindistan ve irlanda Ornekleri

3.2.2.1. israil: informel Oydasmacilik Yontemi

1948de bagimsizligini ilan etmesinin hemen ardindan Israil’de baslayan ve yaklasik
iki yil sliren anayasa tartismalari ve arayiglari yeni bir anayasa yapimiyla sonuglan-
mad. israil parlamentosu (Knesset), Yahudi devletinin laik ve dini niteligi izerindeki
derin ayrigmalar nedeniyle, Temmuz 1950°’de aldigi bir kararla anayasa yapmaktan
vazgecti.’™ Knesset’in bdyle bir karar almasinda, bagimsizligina yeni kavusmus dev-
letin kirilgan kosullari etkili oldu. Parlamentodaki birgok lye yeni bir anayasa yaz-

(69) Deniz Polat Akgiin: “Anayasalar, Siyasi Kiiltiir ve "Haida Gwaii'nin Ruhu' ", indnii Universitesi Hukuk Fakiiltesi Dergisi,
Cilt: 9 Sayi: 2 Y11 2018, s. 386.

(70)  Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 81-82.
(71)  Lerner: Making Constitutions in Deeply Divided Societies, s 39-40.
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ing of a new constitution. The Israeli parliament (Knesset) gave up making a constitution
following a decision made in July 1950, due to the deep divisions over the secular versus
religious nature of the Jewish state. The fragility of the newly independent state contrib-
uted to Knesset’s taking such a decision. Many members of parliament felt that writing a
new constitution would require making very clear choices about the state’s vision, fuel-
ling conflict between religious and secular Jews.”™ Following the decision to refrain from
making a constitution due to the possibility of fuelling the conflict, it was agreed that the
constitution should be made in an incremental way. In this framework, “basic laws”, which
do not have the status of a constitution, but which regulate fundamental institutions and
problems, were adopted.™ In the course of time, the Israeli parliament adopted eleven
basic laws. However, this choice of avoiding a formal constitution left unresolved the most
important issue on which the founders could not agree: the nature of the Jewish state.™

The Israeli society was divided into two over the nature of the Jewish state, an issue left
unresolved. Secular Zionists were on one side of the divide, and Orthodox Jews on the oth-
er. While the secular Zionist leadership aimed to separate religion and the state, religious
parties wanted Judaism to be the basis for the state’s order and institutions. This profound
disagreement between the religious and secular visions of the Jewish state was evident
in the constitutional debates in the Knesset in 1950. In these debates, Orthodox MPs

warned that making a secular constitution could lead to a dangerous “war of cultures’
(Kulturkampf).™®

Aware of the fragility of the newly established state, Israel’s secular leadership did not
underestimate the danger of a “war of cultures”. There was danger brought about as a
result of the war against neighbouring countries, and also the danger of violence from
the ultra-religious and nationalist groups who wanted to overthrow the authority of the
secular Jewish leadership.”™ Moreover, the Israeli government believed that one of the
most urgent tasks during the new state-building period was to integrate immigrants into
society. In 1948, the Jewish population in Israel comprised only 10% of the world’s Jews,
and the expected immigrants from the Jewish diaspora were generally religious people.
For all these reasons—despite the fact that secular Jews had a significant majority in the
Knesset, and in spite of the official commitments to draft a constitution in the Declaration
of Independence—the Knesset in 1950 decided to avoid drafting a constitution. Among
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(75) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 74.
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manin, devletin vizyonuyla ilgili cok acik secimler yapmay:i gerekli kilacagini, bunun
da dindar ve sekiiler Yahudiler arasinda gatismayi kériikleyecegini diigiindii.™ Ca-
tigmayi koriikleme ihtimali nedeniyle alinan anayasa yapmaktan kaginma karari son-
rasinda, anayasanin agsamali bir yontemle yapilmasi konusunda anlagmaya varildi.
Bu gergevede, anayasa statlistinde olmamakla birlikte, temel kurumlari ve sorunlari
diizenleyen “temel kanunlar”in gikariimasi yoluna gidildi.™ ilerleyen siireg igerisinde
israil parlamentosu on bir temel kanun kabul etti. Ancak, sekli bir anayasa yapmak-
tan kaginma yontemi, kurucularin lizerinde uzlagmaya varamadigl en 6nemli konu
olan Yahudi devletinin niteligini ¢oziimsiiz birakt.™

Coziimsiiz birakilan Yahudi devletinin niteligi konusunda israil toplumu adeta ikiye
bollinmustl. Bir tarafta sekiler Siyonistler, diger tarafta da Ortodoks Yahudiler yer
aliyordu. Sekiiler Siyonist liderlik, din ve devleti birbirinden ayirmayi amaglarken, dini
partiler devletin diizeninde ve kurumlarinda Yahudi dininin temel alinmasini amagli-
yorlardi. Yahudi devletinin dini ve sekiler vizyonlari arasindaki bu derin anlagmazlik,
Knesset’teki 1950 yili igerisinde yapilan anayasa tartismalarinda belirgin olarak or-
taya c¢iktl. Bu tartigmalarda Ortodoks milletvekilleri, sekiiler bir anayasa yapmanin
tehlikeli bir “kiiltlirler savasi”na (Kulturkampf) yol olabilecegi konusunda uyarilarda
bulundular.®

Yeni kurulan devletin kirilganliginin farkinda olan israil’in sekiiler liderligi, “kiiltiirler
savagi” tehlikesini hafife almadilar. Bir taraftan komsu tlkelerle yapilan savasin ya-
rattig1 tehlike, diger taraftan da sekdler Yahudi liderligin otoritesini yikmaya yénelmis
asin dinci ve milliyetgi gruplarin siddet tehlikesi kendisini géstermekteydi.”” Ayrica
israil hiikiimeti, yeni devletin inga ddnemindeki en acil gérevlerinden birinin gogmen-
leri topluma entegre etmek olduguna inaniyordu. 1948°de Israil’deki Yahudi niifusu
diinya Yahudilerinin ancak ylizde onunu olusturuyordu ve Yahudi diasporasindan
gelmesi beklenen gé¢menler de genellikle dindar insanlardan olusuyordu. Bitlin bu
sebeplerden 6tiirl, -Knesset’te sekiiler Yahudiler 6nemli bir cogunluga sahip olmasi-
na ve Bagimsizlik Bildirgesi’nde anayasa taslagl hazirlamaya yonelik resmi taahhiit-
lere ragmen- Knesset 1950°de bir anayasa taslagi hazirlamaktan kaginma karari ald1.
Knesset’te alinan bu kararin baglica nedenleri arasinda, dindar ve sekiiler Yahudiler
arasinda daha blyiik bir bdltinmeyi 6nleme istegi vardi.?®
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the main reasons for this decision by the Knesset was the desire to prevent a greater divi-
sion between religious and secular Jews.™

The Knesset’s decision to refrain from making a constitution prevented a conflict over the
state’s Jewish identity. During the founding years of the State of Israel, when there was
no written constitution, the relationship between the religious and secular sections of
Israeli society was governed by consensus agreements, some of which were formulated
by ordinary legislative activity and some by tradition and practices.”™ The most striking
of these agreements between the secular and religious sections is the “Religious Sta-
tus Quo Agreement”, which rejected the separation of religion and state in certain areas.
With this agreement, some of the demands of the religious parties were met. According to
the agreement between the two parties; Jewish dietary laws would be observed in public
institutions; religious holidays and the Sabbath would be public holidays, religious edu-
cation institutions would be autonomous, the clergy and Orthodox Jewish women would
be exempted from military service, religious courts would be given jurisdiction in resolving
disputes regarding family law (marriage and divorce), and the monopoly of Orthodox Jews
would be recognised in conversion to Judaism.®%

3.2.2.2. The Strategy of Constructive Uncertainty

In India, as in Israel, the constitution-making process was the scene of conflicts. Despite
the conflicts in the constitution-making process between December 1946 and January
1950, the possibility of not making a written constitution was never considered in India.
Instead, a method of constitution-making based on a strategy of “constructive uncertain-
ty” was adopted. This strategy prevented making definitive and unambiguous decisions
about the constitutive issues which caused conflict. The main issues of conflict in India
were official (national) language issues, and the adoption of a single civil code that would
apply to all. By using vague and contradictory statements on both of these problematic
issues, the drafters of the constitution avoided making definite and clear decisions and
left the discussions on these conflicting issues to future political institutions.®"

One of the main political goals of political leaders in post-independence India was to forge
a common national identity despite great social and cultural diversity. The Indian Constit-
uent Assembly, which drafted the constitution, had great difficulty in achieving this aim.®?
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Knesset’in anayasa yapmaktan kacinma karari, devletin Yahudi kimligi lizerinde ya-
sanabilecek bir catismayi engellemis oldu. Yazili bir anayasanin bulunmadig) israil
Devletinin kurulus yillarinda, israil’deki dini ve sekiiler kesimler arasindaki iliski, bir
kismi olagan yasama faaliyeti, bir kismi gelenek ve uygulamalarla kristalize edilen
oydasmaci anlagmalarla y6netildi.” Laik kesim ile dinci kesim arasinda yapilan bu
anlagmalardan en dikkat gekeni, belli alanlarda din ve devlet ayriligini kabul etmeyen
“Dini Statliko Anlagmasi”dir. Bu anlagmayla, dinci kesimin taleplerinin bir kismi kar-
silanmis oldu. Iki taraf arasindaki anlagsmaya gére; kamu kurumlarinda Yahudi bes-
lenme kurallarina uyulacak ve dini bayramlar ile Sabat glinli resmi tatil olacak, dini
egitim kurumlarinin 6zerkligi taninacak, din adamlari ve Ortodoks Yahudi kadinlar
askerlik gérevinden muaf tutulacaklar, aile hukukuna (evlenme ve bosanma) iligkin
uyusmazliklarin ¢oziimiinde dini mahkemelerin yargilama yetkisi taninacak ve Yahu-
dilige gegiste Ortodoks Yahudilerin tekeli kabul edilecektir.®

3.2.2.2. Hindistan: Yapici Belirsizlik Stratejisi

Hindistan’da da -tipki israil’de oldugu gibi- anayasa yapim siireci catismalara sahne
oldu. Aralik 1946 ve Ocak 1950 arasindaki anayasa yapim siirecinde yasanan gatig-
malara ragmen, Hindistan’da yazili bir anayasa yapmama ihtimali higbir zaman diisi-
niilmedi. Bunun yerine, gatigmaya yol agan kurucu sorunlar hakkinda kesin ve agik
kararlar vermeyi engelleyen “yapici belirsizlik” stratejisi Gzerine kurulu bir anayasa
yapim yontemi benimsendi. Hindistan’da temel ¢atisma konulari, herkes icin gegerli
olacak tek bir medeni kanunun kabul edilip edilmemesi ile resmi (milli) dil konula-
riydi. Anayasayi hazirlayanlar, her iki temel sorun alanina yonelik belirsiz ve geligkili
ifadeler kullanarak, kesin ve agik karar vermekten kagindilar ve bu gatigmali konular
lizerindeki tartigsmalari gelecekteki siyasi kurumlara biraktilar.®?

Bagimsizlik sonrasi Hindistan'da siyasi liderlerin baslica siyasi hedeflerinden biri,
blylik sosyal ve kiltlrel gesitlilie ragmen ortak bir ulusal kimlik olusturmakti. Bu
amaci gerceklestirmede anayasayi hazirlayan Hindistan Kurucu Meclis ¢ok biiyiik
zorluk gekti.®?
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After Pakistan’s partition in 1947, India was the most diverse country in the world in terms
of language, religion, culture, ethnicity and socio-economic conditions. During this pro-
cess, India needed unity. The most effective way to achieve this was to give a common lan-
guage to India. However, there were a dozen major regional languages in India—each writ-
ten in a different script, and none spoken by the majority of the population. The number of
dialects spoken in the country exceeded seven hundred.®? In terms of religion, 12% of the
population consisted of Muslims. Whilst only being 12% of the Indian population, on an
international level, India had the third largest Muslim population in the world. The leaders
of the Constituent Assembly of India believed that Pakistan’s separation from India was
temporary and that the constitution to be prepared would unite the two countries again.®*
The hope of reunification with Pakistan was instrumental in showing greater sensitivity to
the demands and expectations of the Muslim population.

Discussions over India’s official language continued throughout the three-year constitu-
tion-making process. This process represented the conflict between the founders’ nation-
alist ambitions inspired by the monolingual European nation-state model and the multilin-
gual reality of India. Instead of making a clear decision for the solution of the problem, the
solution was postponed. The Constituent Assembly did not decide on an official language
for India. However, it was decided that English, Hindi and fourteen other languages would
be used in all official business. In addition, the Constituent Assembly decided to recon-
sider this question after an interim period of fifteen years. After a period of fifteen years—
due to riots in non-Hindu-speaking states—the Parliament abandoned its insistence on an
official language. It was decided that English should be the de facto official language and
that all twenty-two languages could be used as official languages in the states. Thus, the
initial temporary solution turned into a permanent solution.®

The constructive uncertainty strategy of the incrementalist constitution-making method
was also applied to the problem of adopting a single civil code that would apply to all, and
to secularizing the law of persons. This issue was essentially a question of the religious
identity of the Indian State. From the very beginning of the constitution-making process,
issues related to India’s religious identity constituted one of the main topics of discussion
for the lawmakers. What is the status of Muslims and other religious minorities in India?
Should the state interfere with the religious practices of majority or minority religions
which are incompatible with the principles of equality and freedom? What is the meaning
of secularism in India and what should be the relations between various religious tradi-

(83) Granville Austin:. The Indian Constitution: Cornerstone of a Nation,.Oxford University Press, Oxford, 1966, s. 265.
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(85) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 76-77.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Pakistan’in 1947'de ayrilmasindan sonra Hindistan; dilsel, dinsel, kiltirel, etnik ve
sosyo-ekonomik agidan diinyada en cok gesitliligi barindiran bir tlke durumundaydi.
Bu siiregte Hindistanin en fazla ihtiyag duydugu sey, birligi saglamakti. Bunu en et-
kili sekilde saglayacak olan da, Hindistan’in ortak bir dile kavusturulmasiydi. Ancak
Hindistan’da -her biri farkl bir alfabeyle yazilan ve higbiri halkin gogunlugu tarafindan
konusulmayan- bir diizine biiyiik bolgesel diller mevcuttu. Ulkede konusulan lehgelerin
sayisi ise yedi ylizii gegmekteydi.®® Dinsel olarak niifusun yiizde on ikisini Misliimanlar
olusturmaktaydi. Bu oranla Hindistan, diinyadaki en biyiik tglincli Misliman niifu-
su barindirmaktaydi. Ote yandan Hindistan Kurucu Meclis liderleri, Pakistan’in Hin-
distan’dan ayriliginin gegici olduguna ve hazirlanacak anayasanin her iki Ulkeyi tekrar
birlestirebilecegini inanmaktaydilar.®? Pakistan’la tekrar birlesme umudu, Misliman
niifusun talep ve beklentilerine daha fazla hassasiyet gésterilmesinde etkili oldu.

Hindistan’in resmi dili Gizerindeki tartigsmalar, ¢ yil sliren anayasa hazirlama sureci
boyunca devam etti. Bu siireg, kurucularin tek-dilli Avrupa ulus-devlet modelinden
esinlenen milliyetgi tutkulari ile, Hindistan’in gok-dilli gercekligi arasindaki gatisma-
yI temsil etti. Sorunun ¢ézlimiine yonelik agik bir karar alma yerine, ¢éziimiin erte-
lenmesi yoluna gidildi. Kurucu Meclis, Hindistan igin resmi bir dil belirlemedi. Ancak,
ingilizcenin, Hindu dilinin ve diger on dért dilin biitiin resmi iglerde kullanilacagini
kabul etti. Ayrica Kurucu Meclis, on bes yillik bir ara donemden sonra bu sorunun
tekrar ele alinmasina karar verdi. On bes yillik siirenin sonunda -Hindu dilini ko-
nusmayan eyaletlerde meydana gelen ayaklanmalar lizerine- Parlamento resmi dil
israrindan vazgegti. ingilizcenin fiili (de facto) resmi dil olmasina ve yirmi iki dilin de
eyaletlerde resmi dil olarak kullanabilecegine karar verdi. Boylece, baslangigta bulu-
nan gegici ¢6ziim, kalici bir g6ziime déniigmis oldu.®®

Asamali anayasa yapim yontemine ait yapici belirsizlik stratejisi, herkes icin gecerli
olacak tek bir medeni kanunun kabul edilmesi ve kisiler hukukunun sekiilerlestiril-
mesi sorunu Uzerinde de uygulandi. Bu sorun, esas itibariyle Hindistan Devleti’nin
dini kimligiyle ilgili bir sorundu. Anayasayi hazirlama siirecinin basindan beri Hindis-
tan’in dini kimligi ile ilgili hususlar, anayasayi hazirlayanlarin temel tartisma konu-
larindan birini olugturdu. Mislimanlarin ve diger dini azinliklarin Hindistan’daki yeri
nedir? Devlet, cogunluk veya azinlik dinlerinin, esitlik ve 6zgiirlik ilkeleriyle ¢atisan
dini uygulamalarina miidahale etmeli mi? Hindistan’da laikligin anlami nedir ve ¢e-
sitli dini gelenekler ile yeni laik hukuk sistemi arasindaki iligkiler nasil olmahdir?

(83) Granville Austin: The Indian Constitution: Cornerstone of a Nation,.Oxford University Press, Oxford, 1966, s. 265.
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tions and the new secular legal system? There were heated debates in the Constituent
Assembly around these questions. The subject of personal law was at the centre of these
discussions.

The main reason why the law of persons and a single civil law led to fierce debates and
divisions in the Constituent Assembly was that the decisions to be taken on these issues
were important in determining the secular or religious character of the newly established
state. Muslims who decided to stay in India opposed the proposed reform on the grounds
that it was contrary to their religious beliefs. The Hindus, who made up the majority of the
population in terms of religion, were divided among themselves. While the secular Hindu
wing within the Congress Party argued that the reform of traditional Hindu family law was
very important for the development and modernisation of the country, the conservative
Hindu wing opposed such a reform. After fierce debate in the Constituent Assembly, the
legislators came up with a formula that took into account the need to guarantee Muslims
that their religious identity would be protected. In this context, a decision was made to
include a civil code based on secular citizenship, which was not legally binding, into the
constitution. However, this provision was included in the section of non-justiciable provi-
sions. Thus, on the one hand, a secular law that would be valid for all Indian citizens other
than Muslims was adopted, and on the other hand, the validity of Islamic Law for Muslims
was ensured.®”

As a result, those who drafted the Indian Constitution adopted a flexible constitutional
approach by following an evolutionist method instead of a revolutionary method in contro-
versial issues, with decisions made in areas concerning language and religion. By avoiding
making definitive and explicit decisions on controversial issues, they left the resolution of
these issues to future political processes.®

3.2.2.3. An Instance of Symbalic Inconsistency

As in the cases of Israel and India, the Irish Constitution of 1922 was drafted under con-
ditions of deep ideological division regarding the basic norms and ultimate goals of the
state. The polarisation over Irish nationalism and the definition of Irish sovereignty was
so intense that it caused the Irish nationalist movement Sinn Féin to split in two,®® and

(86) Ash Bali/Hanna Lerner: “Constitutional Design Without Constitutional Moments: Lessons from Religiously Divided Societies”,
Cornell International Law Journal, Vol.49, s. 255-256.

(87) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 77.
(88) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 77.

(89) The split that occurred in Sinn Féin in 1922 as a result of the Anglo-Irish Treaty and ideological disagreements over the
constitution led to the formation of the Fianna Fail and Fine Gael, still the two largest parties in Irish politics.
In over ninety years of Irish democracy these two parties have never been able to come together to form a coalition government.
Bill Kissane: The Palitics of the Irish Civil War, Oxford University Press, Oxford, 2005, p. 2.
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Bu sorular etrafinda Kurucu Meclis’te hararetli tartismalar yasandi. Bu tartigmalarin
odak noktasinda kigiler hukuku konusu yer ald1.©®

Kisiler hukukunun ve tek bir medeni kanun konusunun Kurucu Mecliste siddetle
tartismalara ve ayrigmalara yol agmasinin temel nedeni, bu konulara iligkin veri-
lecek kararlarin, yeni kurulan devletin laik ya da dini niteligini belirlemede 6nem-
li olmasiydi. Hindistan’da kalmaya karar veren Mdislimanlar, her iki alana iligkin
yapilmasi distliniilen reforma, dini inanglarina ters distligl gerekcesiyle karsi ¢ik-
tilar. Dinsel olarak nifusun ¢ogunlugunu olusturan Hindular ise kendi aralarinda
ikiye bolliinmislerdi. Kongre Partisi icerisindeki sekiiler- Hindu kanat, geleneksel
Hindu aile hukukunda yapilacak reformun, tlkenin kalkinmasi ve modernlegmesi
agisindan gok dnemli oldugunu savunurken, muhafazakar-Hindu kanat ise, bu tiir
bir reformun gerceklestiriimesine karsi ¢ikti. Kurucu Meclis’teki siddetli tartismalar
neticesinde, anayasa koyucu, Mislimanlara dini kimliklerinin korunacagina dair bir
guvence verme ihtiyacini dikkate alan bir formil tiretti. Bu cergevede, -hukuki olarak
baglayiciligi olmayan- sekiiler yurttaslik temelindeki bir medeni kanunu anayasaya
dahil etmeye karar verdi. Ancak bu hiikme, yargi yoluyla gergeklestirilmesi mim-
kiin olmayan (non-justiciable) hiikimler boltimiinde yer verildi. Béylece, bir taraftan
Mislimanlar digindaki biitiin Hintli vatandaslar igin gecerli olacak sekiiler bir hu-
kuk kabul edilirken, diger taraftan da Miisliimanlar igin islam Hukukunun gegerliligi
saglanmis olundu.®?

Sonug olarak, Hindistan Anayasasini hazirlayanlar, dilsel ve dinsel alanlarda alinan ka-
rarlarla, gatismali konularda devrimci bir yontem yerine, evrimci bir yéntem izleyerek
esnek bir anayasal yaklagim ortaya koydular. Catigmali konular hakkinda kesin ve agik
kararlar vermekten kaginarak, bu konularin ¢éziimiini gelecekteki siyasi siireglere bi-
raktilar.®®

3.2.2.3. Irlanda: Sembolik Tutarsizlik Ornegi

israil ve Hindistan &rneklerinde oldugu gibi, 1922 irlanda Anayasasi da, devletin
temel normlarina ve nihai hedeflerine iligskin derin ideolojik ayriliklarin bulundugu
kosullar altinda kaleme alindi. irlanda milliyetgiligi ve irlanda egemenliginin tanimi

(86) Asli Bali/Hanna Lerner: “Constitutional Design Without Constitutional Moments: Lessons from Religiously Divided Societies”,
Cornell International Law Journal, Vol.49, s. 255-256.

(87) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 77.

(88) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 77.
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started a civil war that lasted for nearly a year. © The Constitution of the Irish Free State
was drafted in the midst of this civil war by the advocates of two different views regarding
an independent Ireland.®”

The process of making the Irish Constitution differs from the Israeli and Indian examples
in two respects. The first is that the political leaders of the Irish Republic did not have
complete independence in drafting the constitution. Politicians in Westminster tried to
impose several provisions they wanted included in the constitution through a military ulti-
matum. A second difference is that the Irish Constitution was adopted by the democratic
Irish Assembly.©?

The constitution-making process was carried out among the interim government of the
Irish Free State, Irish Republicans and the British government. The negotiations among
this trio were centred around the questions of what should be understood from the con-
cepts of sovereignty and Irish nationalism. The British party insisted that provisions
demonstrating the loyalty of the Irish State to the Crown be included in the constitution.
However, the Irish party wanted the sovereignty and independence of Ireland to be clearly
expressed in the constitution. Nearly a year of debate resulted in the writing of an incon-
sistent constitution that accommodated the conflicting demands of the British and the
Irish.©®

The Irish Constitution was written in an environment of civil war, and because of the
deep disagreements regarding the concepts of Irish nationalism and Irish sovereign-
ty, and the efforts of the British government to impose certain provisions, vague and
contradictory provisions were included in the Constitution, reflecting the views of
both the Irish and the British.®¥ However, it should be clearly stated that this con-
clusion did not represent a consensus of the competing views of the two sides. For
this reason, the Constitution contained the provisions insisted on by both sides and
inevitably conflicted with each other. For example, Article 2 of the Constitution stated
that “all state powers and all legislative, executive and judicial powers in Ireland de-
rive their power from the Irish people”. The initial part consisted of a mixture of Irish
nationalist rhetoric and British-imposed warnings that subordinated the Constitution

(30) This s a civil war (28 June 1922 - 24 May 1923) that took place within the Irish Republic, which left the United Kingdom and earned
its independence with the Anglo-Irish Treaty of 6 December 1921, between those who supported the treaty and those who didn't.
See Kissane: p. 64-76.

(91)  Lerner: Making Constitutions in Deeply Divided Societies, s. 152.
(92) Lerner: Making Constitutions in Deeply Divided Societies, s. 152-153.
(93) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 78.

(94) Ozbudun: Anayasa Yapiminda Parakendeci Yéntem, s. 197.
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lizerindeki kutuplasma o kadar yogundu ki, bu kutuplasma, irlanda milliyetgi hareketi
Sinn Féin’in ikiye b6linmesine® ve yaklasik bir yil siiren bir i¢ savagin® yaganmasi-
na neden oldu. Serbest irlanda Anayasasi, bu i¢ savasin ortasinda, iki farkli bagimsiz
irlanda goériisiiniin savunuculari tarafindan hazirland.®©”

irlanda Anayasasi yapim siireci iki agidan israil ve Hindistan érneklerinden farklila-
sir. Birincisi, Serbest irlanda Cumhuriyeti’nin siyasi liderlerinin anayasa hazirlamada
tam bir bagimsizliga sahip olmamalaridir. Bu siireg igerisinde ingiltere, -askeri bir
liltimatomla- anayasada yer almasini istedigi bazi hiikiimleri dayatma cabasi igerisi-
ne girdi. Ikinci bir farklilik ise, Irlanda Anayasasr’nin, demokratik niteligi olan irlanda
Meclisi tarafindan kabul edilmig olmasidir.®?

Anayasa hazirlama siireci; Serbest irlanda Cumhuriyeti’nin gegici hiikiimeti, agirn Cum-
huriyetgiler ve ingiliz hiikiimeti arasinda yiiriitiildii. Bu {iglii arasinda siirdiiriilen goriis-
meler, egemenlik ve irlanda milliyetgiligi kavramlarindan ne anlasiimasi gerektigi sorulari
etrafinda kilitlendi. ingiliz tarafi, irlanda Devleti'nin Kraliyete olan sadakatini gésterecek
hiikiimlerin anayasada yer almasi hususunda israrci oldu. Bunun aksine irlanda tarafi ise,
anayasada, Irlanda’nin egemenliginin ve bagimsizliginin agikga ifade edilmesini istemek-
teydi. Yaklasik bir yil devam eden tartismalar, ingilizlerin ve irlandalilarin birbiriyle gelisen
taleplerine yer veren tutarsiz bir anayasanin yazilmasiyla sonugland:.®®

Bir i¢ savas ortaminda yazilan irlanda Anayasasi, irlanda milliyetciligi ve irlanda ege-
menligi kavramlarina iliskin derin goriis ayriliklari ve ingiliz hiikiimetinin bazi hiikiim-
leri empoze etme gabalari nedeniyle, hem irlandalilarin hem de ingilizlerin gériiglerini
yansitan belirsiz ve geliskili hiikiimlere Anayasada yer verildi.®¥ Ancak agikga ifade
etmek gerekir ki, varilan bu sonug, iki tarafin yarisan goriislerinin bir uzlagini ifade
etmemekteydi. Bu nedenledir ki Anayasa, her iki tarafin lizerinde israr ettigi hiikiim-
leri barindiran, dolayisiyla kaginilmaz olarak birbiriyle geligen hiikiimleri iceren bir
metin halini almis oldu. Ornegin, Anayasanin 2. maddesi, “biitiin devlet yetkileri ve
irlanda’daki biitiin yasama, yiiriitme ve yargi erkleri giiciinii irlanda halkindan alir”

(89) Anglo-irlanda Antlasmasi ve anayasa iizerindeki ideolojik anlasmaziiklarin bir sonucu olarak 1922'de Sinn Féin'de meydana gelen
baliinme, irlanda siyasetinin hala en bilyiik iki partisi olan Fianna Fail ve Fine Gael'in olusumuna yol agti. Doksan yili askin irlanda
demokrasisinde bu iki parti koalisyon hiikiimeti kurmak icin higbir zaman bir araya gelemedi. Bill Kissane: The Palitics of the Irish
Civil War, Oxford University Press, Oxford, 2005, s. 2.

(90) 6 Aralik 1921 tarihli Anglo-irlanda Antlasmasiyla Birlesik Kralliktan ayrilarak bagimsizligini kazanan irlanda Cumhuriyeti igerisinde
Anglo-irlanda Antlasmasinin taraftarlar ile bu anlasmaya karsi gikanlar arasinda yasanan (28 Haziran 1922 - 24 Mayis 1923) bir ic
savastir. Bkz. Kissane: s. 64-76.

(91)  Lerner: Making Constitutions in Deeply Divided Societies, s. 152.
(92) Lerner: Making Constitutions in Deeply Divided Societies, s. 152-153.
(93) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 78.

(94) Ozbudun: Anayasa Yapiminda Parakendeci Yéntem, s. 197.
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to the Anglo-Irish Treaty. Because of these conflicting provisions, it was not possible
to determine whether the Constitution was really subject to the Anglo-Irish Treaty.
The lawyers of the period pointed out that the Irish Constitution, because it was both
“superior” and “subordinate”, posed a “complex problem”.®

Consequently, a strategy of “symbolic inconsistency” was used in the drafting of the
Irish Constitution, which included competing views. Making decisions on controver-
sial founding issues were avoided. In this way, by waiting for the social and political
conditions to mature, it became possible to readdress such difficult decisions more
easily in the future. This strategy ensured that the Irish Constitution was written in a
way which would not hinder positive developments that might emerge in the future;
and would even invite and encourage such developments. The political developments
that took place in the following period confirmed the accuracy of this method. Less
than a year after the Constitution came into force in September 1923, the Free Irish
State became a fully independent member of the League of Nations. Fifteen years
after it was written, the Constitution was stripped of all symbols referring to the mon-
archy.©®

3.2.2.4. Possibilities and Risks

It should be said that the constitution-making processes of Israel, India and Ireland,
which are all deeply divided societies, provide a great opportunity for these coun-
tries where the incrementalist constitution-making approach was utilised. In all three
countries, the legislators acted with an incrementalist constitution-making approach
in dealing with the constitutive problems they faced. By avoiding clear and definite
choices, they placed the main controversial issues out of the constitutional arena and
into the political arena. All three countries implemented different strategies of the
incrementalist constitution-making approach, taking into account their own political
realities. In the case of Israel, failure to reach an agreement on making a new consti-
tution resulted in the postponement of constitution-making. In India a new constitu-
tion was made but it was decided to postpone the controversial issues in it, while in
Ireland the parties could not reach an agreement on the postponement of the main
controversial issues as they insisted that certain provisions should be included in
the constitution. For this reason, the Irish Constitution was formulated as a text with
conflicting provisions.®?

(5) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 78.
(96) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 78-79.
(97) Lerner: Making Constitutions in Deeply Divided Societies, s. 40.
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demekteydi. Baslangig kismi ise, irlanda milliyetgi sdylemleri ile, Anayasay! Anglo-ir-
landa Antlasmasi’na tabi kilan ingilizlerin dayattigi uyarilarin bir karisimindan olusu-
yordu. Birbiriyle gelisen bu hiikiimler nedeniyle, Anayasanin gercekten Anglo-irlan-
da Anlagmasina tabi olup olmadigini anlamak miimkiin degildi. Nitekim o donemim
hukukgulari, irlanda Anayasasinin -hem “en (istiin” hem de “ikincil/bagimli” olmasi
nedeniyle- “karmasik bir sorun” olusturduguna dikkat gektiler.®®

Sonug olarak irlanda Anayasasr’nin hazirlanmasinda, birbiriyle yarisan goriiglere yer
veren bir “sembolik tutarsizlik” stratejisi kullanildi. Tartismali olan kurucu nitelikteki
konulara iligkin karar vermekten kaginildi. Bu sekilde sosyal ve siyasal kosullarin ol-
gunlagmasi beklenerek, bu tiir zorlu kararlarin gelecekte daha kolay alinabilmesi mim-
kiin hale getirildi. Kullanilan bu strateji, irlanda Anayasasr’'nin, ilerleyen siirecte ortaya
cikabilecek olumlu gelismelere engel teskil etmeyecek, tam tersine bu tiir gelismelere
kapi aralayacak sekilde yazilmasini sagladi. Nitekim, ilerleyen siire¢ icerisinde yasanan
siyasi gelismeler, izlenen bu yontemin dogrulugunu teyit etmis oldu. Anayasanin Eyliil
1923'te yiriirliige girmesinin {izerinden heniiz bir yil gegmeden, Serbest irlanda Cumhu-
riyeti, Milletler Cemiyeti’nin tam bagimsiz bir liyesi haline geldi. Ote yandan, yaziimasin-
dan on bes yil sonra Anayasa, monarsiye atifta bulunan tiim sembollerden arindirild:.©®

3.2.2.4. imkanlar ve Riskler

Derinden béliinmiis toplum modeline sahip olan israil, Hindistan ve irlanda’nin ana-
yasa yapim slireglerinin, asamali anayasa yapim yaklagsiminin uygulandigi bu tlkeler
bakimindan ¢ok biiyiik bir imkan sagladigini séylemek gerekir. Her li¢ ilkede de ana-
yasa koyucu, karsi kargiya kaldiklari kurucu nitelikli sorunlarla bag etmede, asamali
anayasa yaklasimiyla hareket etti. Agik ve kesin tercihlerden kaginarak tartigmali
temel konulari anayasal alandan gikarip siyasi alana tagidi. Her Ug¢ llke, kendi siyasi
gercekligini dikkate alarak, asamali anayasa yapim yaklagiminin farkli stratejilerini
uyguladi. Israil rneginde, yeni bir anayasa yapma konusunda uzlagsmaya varilama-
masi, anayasa yapiminin ertelenmesiyle sonuglandi. Hindistan’da yeni bir anayasa
yapildi, ancak bu anayasada tartismali konularin ertelenmesine karar verildi, irlan-
da’da ise, taraflar belli bazi hiiklimlerin anayasada yer almasi konusunda israrci ol-
duklarindan, tartismali temel sorunlarin ertelenmesi konusunda bir anlagmaya va-
ramadilar. Bu nedenle irlanda Anayasasi, birbiriyle gelisen hiikiimlerin yer aldigi bir
metin olarak sekillendi.®?

(95) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 78.
(96) Lerner: Constitution-Writing in Deeply Divided Societies: The Incrementalist Approach, s. 78-79.
(97) Lerner: Making Constitutions in Deeply Divided Societies, s. 40.
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The incrementalist constitution-making method, which was successfully utilised in all
three countries which were high-risk in terms of conflict, played an important role in
soothing the conflicts in these countries, on the one hand, and on the other hand, it en-
abled these countries to have a new constitution (or constitutional basic laws, as in the
case of Israel).

While the incrementalist approach has the potential to create a viable alternative for divid-
ed societies, it also carries some risks. The first of these risks is the possibility of indefi-
nitely postponing the disagreements on the founding issues, which would only exacerbate
the deadlock. In other words, postponing the solution by writing ambiguous statements
instead of putting clear and definite statements in the constitution enables the consol-
idation of the status quo.®® This approach risks imposing systematic limits on rapid so-
cio-economic change.® In its utilisation, the solutions that social change can produce
with its own dynamics are blocked.

A second risk is that the ambiguous expressions used in the constitution, especially re-
garding religious issues, may cast a shadow over the fundamental rights that constitutions
are obliged to protect. Vague constitutional statements that protect religious and cultural
traditions have the potential to violate individual and women'’s rights in particular.°?

A third risk is that the transfer of unresolved disputes from the constitutional sphere to
the political sphere may lead to a conflict between the legislative and judicial branches of
the state. Leaving the controversial issues to political processes instead of resolving them
at the constitutional level can contribute to the tensions between the institutions of the
state.oV

Despite all these risks, it is possible to contribute to social and political reconcilia-
tion and reduce the risks in question by strengthening the dialogue and negotiation
mechanisms needed in deeply divided societies, especially when the incrementalist
constitution-making approach is used in conjunction with the participatory constitu-
tion-making method.°?

(98) Lerner: Making Constitutions in Deeply Divided Societies, s. 210.

(99) Alfred Stepan: “Paths Toward Redemocratization: Theoretical and Comparative Considerations”, Transitions from
Authoritarian Rule: Comparative Perspectives iginde, 0'Donnell, Guillermo/C. Schmitter, Philippe/ Whitehead, Laurence (eds.),
Johns Hopkins University Press, Baltimore 1986, s. 80.

(100) Lerner: Making Constitutions in Deeply Divided Societies, s. 209.
(101) Lerner: Making Constitutions in Deeply Divided Societies, s. 21

(102) Levent Goneng: “Anayasa Yapim Siirecinde Temel Tercihler” Prof. Dr. Erdal Onar'a Armagan, Cilt. 2, Ankara, 2013,
s. 1084-1085; Polat Akgiin: s. 386-387.
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Catisma potansiyelleri cok yliksek olan her (g llkede basariyla uygulanan asamali
anayasa yontemi, bir taraftan s6z konusu llkelerde yasanan gatismalari yumusat-
mada &nemli bir rol oynadi, diger taraftan da bu iilkelerin yeni bir anayasaya (israil
orneginde anayasal nitelikli temel kanunlara) kavugmalarini sagladi.

Asamali yaklagim, bélinmis toplumlar agisindan elverigli bir alternatif olusturma
potansiyeline sahip olmakla birlikte, bu yaklagim, blinyesinde birtakim riskler de ba-
rindirir. Bu risklerden birincisi, kurucu nitelikli konulara dair anlagmazliklarin belirsiz
bir tarihe ertelenmesinin, ¢ézlimsiizIigl katilastirma ihtimalidir. Farkli bir anlatimla,
anayasaya aclik ve kesin ifadeler koymak yerine muglak ifadelerin yazilmasi suretiyle
¢6ziimiin ertelenmesi, mevcut durumun pekismesine kapi aralar.®® Bu yaklagim, hizli
sosyo-ekonomik degisime sistematik sinirlar gekme riskini igerir.®® Bununla, top-
lumsal degisimin kendi dinamikleriyle Uretebilecegi ¢ozlimlerin 6niine set ¢ekilmis
olunur.

ikinci bir risk, 6zellikle dini alana iliskin anayasada kullanilan muglak ifadelerin, ana-
yasalarin korumakla ylikiimli olduklari temel haklara golge diisiirebilmesidir. Dinsel
ve kiilturel gelenekleri koruyan muglak anayasal ifadeler, 6zellikle birey haklarini ve
kadin haklarini ihlal potansiyelini tagirlar.(°9

Uglincii bir risk ise, ¢dziime kavusturulmamis anlagmazliklarin anayasal alandan si-
yasal alana aktariimasinin, devletin yasama ve yargi organlari arasinda bir gatigmaya
yol agabilme ihtimalidir. Tartismali konularin anayasal diizeyde ¢oziilmeyip siyasal
siireclere birakilmasi, devletin kurumlari arasindaki gerilimi arttirici bir etki yarata-
bilir.ton

Biinyesinde tasidigl bitin bu risklere ragmen asamali anayasa yapim yaklasimi,
ozellikle katilimci anayasa yapim yontemiyle birlikte kullanildiginda, derinden bd-
Iinmis toplumlarda ihtiyag¢ duyulan diyalog ve miizakere mekanizmalarini gliclendi-
rerek, toplumsal ve siyasal uzlasiya katkida bulunmasi ve tasidigi riskleri azaltmasi
mimkiindir.102

(98) Lerner: Making Constitutions in Deeply Divided Societies, s. 210.

(99) Alfred Stepan: “Paths Toward Redemocratization: Theoretical and Comparative Considerations”, Transitions from Authoritarian
Rule: Comparative Perspectives icinde, 0'Donnell, Guillermo/C. Schmitter, Philippe/ Whitehead, Laurence (eds.), Johns Hopkins
University Press, Baltimore 1986, s. 80.

(100) Lerner: Making Constitutions in Deeply Divided Societies, s. 209.
(101) Lerner: Making Constitutions in Deeply Divided Societies, s. 211.

(102) Levent Goneng: “Anayasa Yapim Siirecinde Temel Tercihler” Prof. Dr. Erdal Onar‘a Armagan, Cilt. 2, Ankara, 2013, s. 1084-1085;
Polat Akgiin: s. 386-387.
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4. The Incrementalist Method of
Constitution-Making in a Polarised Turkey

4.1. Polarisation in Turkish Society

Before setting out to explore the aspects and the extent of the polarisation in contem-
porary Turkish society, let us first survey the historical and political background which
created, and contributes to this polarisation.

4.1.1. The Historical and Political Background of Polarisation

It is known that the polarisation and division in today’s Turkish society is experienced
along three different axes. These are the secular-religious (modern-traditional), Sun-
ni-Alawite and Turkish-Kurdish axes of differentiation. Just as the causes of polarisation
along each axis are different, the historical period in which they emerged is also different.

Historically, the oldest is the polarisation and differentiation of the Sunni and the Alawite.
Although the roots of the Sunni-Alawite polarisation in Anatolia can be traced back to
the Seljuk period, its main significance is based on the political rivalry between the Shiite
Safavid State and the Sunni Ottoman State in the 16* century. Starting with the end of
the war of sovereignty over the Anatolian peoples in favour of the Ottomans, the policies
of exclusion and marginalization against the Alawites continued uninterruptedly until the
Republican period. Alawite-Sunni tensions and polarisation continued in the Republican
period, although not as intensely as it was in the Ottoman period.

The foundations of the secular-religious and modern-traditional axis of differentiation
were laid during the Ottoman modernisation process; they went on to become even more
pronounced during the Republican period. The basic features of the Westernisation - mod-
ernisation model, which was first adopted during the Ottoman period and continued with
more radical methods during the Republican period, provide important data regarding the
relationship between society and politics, and the quality and functioning of politics. Otto-
man-Turkish modernisation is a unique model of change and transformation in which the
driving force is politics, not economics, carried out by the state using top-down methods in
the absence of civilian elements, and which was maintained in order to save, protect and
strengthen the state, which constituted a sphere of existence independent of society.?

(103) Fazil Hiisnii Erdem: “Tiirkiye'de Anayasa Sorunu ve Anayasal Arayislarin Patolojisi Uzerine Genel Bir Degerlendirme”,
Hukuk Felsefesi ve Sosyolojisi Arkivi, Sayi 5, 2002, s. 88-91.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

4. Kutuplagmis Tirkiye Toplumunda
Asamali Anayasa Yapim Yontemi

4.1. Tiirkiye Toplumunda Kutuplagsma

Giintuimiz Turkiye toplumundaki kutuplagmanin boyutlarini ve derinligini incelemeye
gecmeden Once, kutuplagmayi yaratan ve besleyen tarihi-siyasi arka plana bakmak
gerekir.

4.1.1. Kutuplasmanin Tarihsel-Siyasal Arka Plani

Gunlimiz Turkiye toplumundaki kutuplagmanin/b&linmenin ¢ farkh eksende ya-
sandig1 biliniyor. Bunlar; laik-dindar (modern-gelenekgi), Stinni-Alevi ve Turk-Kirt
ayrigsma eksenleridir. Her bir eksendeki kutuplasmanin sebepleri farkh oldugu gibi,
ortaya ¢iktiklari tarihsel dénem de farkhdir.

Tarihsel olarak en eski olani Stinni-Alevi kutuplagsma eksenidir. Anadolu’da Siinni-
Alevi kutuplagmasinin izleri Selguklular donemine kadar uzanmakla birlikte, esas
itibariyle belirginlik kazanmasi, 16. ylizyilda Sii Safevi Devleti ile Stinni Osmanh Dev-
le-ti arasindaki siyasi rekabete dayanir. Anadolu halklari lizerindeki egemenlik sa-
vasinin Osmanli lehine sonuglanmasiyla birlikte Aleviler aleyhine isleyen dislanma
ve Gtekilestirme politikalari Cumhuriyete kadar kesintisiz olarak devam etti. Osmanli
doénemindeki kadar olmasa da Cumhuriyet doneminde de Alevi-Siinni gerginligi ve
kutuplagmasi varhigini siirdtirdi.

Laik-dindar/modern-gelenekgi ayrigma ekseninin temellerinin Osmanl modernles-
mesiyle atildigini ve Cumhuriyetle birlikte belirginlesip devam ettigi sdylenebilir. Os-
manli doneminde baglayip Cumhuriyetle birlikte daha radikal yontemlerle stirdiiriilen
Batililagma/modernlegsme modelinin temel 6zellikleri, toplum-siyaset iligkisine ve si-
yasetin niteligine ve isleyisine dair nemli veriler sunar. Osmanli-Tlirkiye modernles-
mesi; itici gliclin iktisat degil siyaset oldugu, sivil unsurlarin yoklugunda devlet eliyle
yukaridan asagiya yontemlerle yuritildigu ve toplumdan bagimsiz bir varlik alani
olan devleti kurtarmak, korumak ve gliclendirmek amaciyla siirdiirilen kendine 6zgi
bir degisim-dénusiim modelidir.10

(103) Fazil Hiisnii Erdem: “Tiirkiye'de Anayasa Sorunu ve Anayasal Arayislarin Patolojisi Uzerine Genel Bir Degerlendirme”, Hukuk
Felsefesi ve Sosyolojisi Arkivi, Sayi 5, 2002, s. 88-91.
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These basic features of modernisation have led to a constant contradiction, struggle and
conflict between the “political centre”, which is the subject of this process, and the “pe-
riphery”, which is the passive object of the process. This contradiction and conflict, which
became evident especially in the second half of the 19* century, revealed a socio-political
structure divided between the reformist forces representing the “centre” and the oppo-
nents of reform representing the “periphery”. The axis of polarisation between the reli-
gious-conservative party and the innovative-secularist party formed the central field of
conflict and struggle for Turkish society and politics.

Although the foundations of the Turkish-Kurdish differentiation axis are often traced back
to the centralist practices of Ottoman modernisation, it is generally accepted that it start-
ed with the realisation of the nationalisation project, which was the political dimension of
the modernisation project. As a whole, the nation-state-building project of the Republican
regime had effective results not only for the Kurds, but also for the Alawites and the reli-
gious-conservative segment.

The main objective of the nationalization project, which was initiated during the Commit-
tee of Union and Progress rule, and which continued during the Republic, was to create a
homogeneous nation in terms of ethnicity, language, religion and culture. The Republican
regime tried to reach the goal of creating an ethno-culturally homogeneous nation from
the heterogeneous population structure inherited from the Ottoman Empire by taking the
religious and ethnic forms of belonging practiced by the majority of the population in the
remnant Ottoman lands as a reference point.'®® These affiliations consisted of Turkish-
ness, Islam and Sunnism. By adding secularism as a fourth element, the Republican re-
gime determined the profile of the “acceptable” citizen. In other words, the nationalisation
project envisaged that this nation, which would reflect ethnic and religious homogeneity,
would also be a collective entity that embraced and internalized secular values. To this
end, policies of ethnic and religious standardisation and secularisation were accelerated.
“Turkishness” was used in ethnic standardisation, “Muslim” in religious standardisation,
and “Sunnism”in sectarian standardisation.

Those who were outside the general definition of nation or citizenship, that is, those who
were not of Turkish descent, nor were they Muslim or Sunni, and those who did not adopt
a secular lifestyle, were excluded, marginalised and subjected to discriminatory treatment
by official policies. The actors of the republic’s nationalisation project, seeing ethno-cul-
tural differences as an obstacle or even a threat to the national unity they endeavoured
to foster, constructed the Turkish nation-state on the basis of an institutional necessity
to suppress, digest and assimilate social diversity. State-led efforts to create a homoge-

(104) Fazil Hiisnd Erdem: “ABD'nin WASP'I Tiirkiye'nin TMSL'i", Taraf Gazetesi, 24.11.2008.
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Modernlesmenin bu temel 6zellikleri, bu siirecin 6znesi olan “siyasal merkez” ile bu
slirecin pasif bir nesnesi olan “gcevre” arasinda slirekli bir geligkinin, miicadelenin ve
catismanin yasanmasina yol acti. Ozellikle 19. yiizyilin ikinci yarisinda belirginlesen
bu geliski ve catisma, “merkez”i temsil eden reformcu gii¢lerle, “cevre”yi temsil eden
reform karsitlar arasinda boliinmis bir toplumsal-siyasal yapi ortaya ¢ikardi. Din-
dar-muhafazakar grup ve yenilikgi-la-ikei grup arasindaki kutuplagsma ekseni, Turki-
ye toplumunun ve siyasetinin temel ¢atisma ve miicadele alanini olusturdu.

Tirk-Kirt ayrisma ekseninin temelleri Osmanli modernlegsmesinin merkeziyetgi uy-
gulamalarina gotiiriilse de, esas itibariyle, modernlesme projesinin siyasi alt basli-
gin1 olusturan uluslagma projesinin hayata gecirilmesiyle bagladigl kabul edilir. Bir
bitlin olarak, Cumhuriyet rejiminin ulus-devlet insa projesi, sadece Kiirtler bakimin-
dan degil, ayni zamanda Aleviler ve dindar- muhafazakéar kesim lizerinde de etkili
sonuglar dogurdu.

ittihat ve Terakki’nin iktidar yillarinda baslatilan ve Cumhuriyetle birlikte derinlesti-
rilerek slirdiriilen uluslagma projesinin temel hedefi, etnik, dilsel, dinsel ve kiltirel
bakimdan homojen bir ulus yaratmakti. Cumhuriyet rejimi, Osmanli’dan tevaris edi-
len heterojen niifus yapisindan etno-kiltiirel agidan homojen bir ulus yaratma hede-
fine, Osmanli bakiyesi topraklarda gcogunlugu olusturan niifusun dinf ve etnik aidiyet
bigimleri referans alinarak ulasilmaya caligildi.1° Bu aidiyetler, Tuirklik, Misliman-
lik ve Stinnilikten olusuyordu. Cumhuriyet rejimi bu tgliye bir dérdiinct unsur olarak
laikligi ekleyerek, makbul vatandas profilini belirlemis oluyordu. Farkli bir anlatimla,
uluslagma projesi, etnik ve dini homojenligi yansitacak bu ulusun ayni zamanda se-
kiiler degerleri benimseyip i¢sellestiren bir kolektif varlik olmasini 6ngériiyordu. Bu
amagla, etnik ve dini standartlagma ile sekiilerlesme politikalarina hiz verildi. Etnik
standartlasmada “Tiirklik”, dini standartlagsmada “Miisliimanlik” ve mezhebi stan-
dartlagmada ise “Stinnilik” esas alindi.

Ulusun ve/veya vatandagligin genel-geger tanimi diginda kalanlar, yani Tiirk soyun-
dan, Islam dininden, Siinni mezhebinden olmayanlar ve laik yasam tarzini benimse-
meyenler, izlenen politikalarla diglandilar, 6tekilestirildiler ve ayrimci muamelelere
tabi tutuldular. Cumhuriyetin uluslagma projesinin aktorleri, etno-kiltiirel farklilikla-
ri, olusturulmaya galisilan ulusal birligin karsisinda bir engel, hatta bir tehdit olarak
gorerek, Turk ulus-devletini, toplumsal gesitliligi bastirmanin, sindirmenin ve asimile
etmenin kurumsal bir gerekliligi olarak kurguladi. Devlet eliyle yiritilen homojen
bir ulus yaratma gabalar, ¢esitli gruplarin direnciyle karsilasti. Bu direnci gosteren
gruplarin tizerine tipki Osmanli’nin heterodoksiye karsi gelistirmis oldugu 6diinsiiz-

(104) Fazil Husndi Erdem: “ABD'nin WASP't Tiirkiye'nin TMSL'i", Taraf Gazetesi, 24.11.2008.
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neous nation met with resistance from various groups. The groups which resisted were
dealt with using the same hard-line approach that the Ottomans had developed against
heterodoxy. Accordingly, a serious problem of trust began to emerge between different
ethno-cultural groups, both among themselves and in their relations with the state.

In the realisation of the nationalisation project, the group that the Kemalist elites had the
most difficulty with in producing a strategy to deal with it was the “religious-conserva-
tive” segment. Kemalist elites saw religion as the starting point of this group’s aspirations
for retrogression, their reaction to Kemalist revolutions, and resistance, and therefore
considered it a major threat to Kemalist modernisation efforts. However, the same elite
group had a lot of difficulty in determining policies towards this societal segment, as they
thought that on the one hand, a very large part of the population living in the “leftover”
lands of the Ottoman Empire was Muslim, and on the other hand, Turkishness and secu-
larism alone could not constitute the required bindingness for the formation of the nation.
As an intermediate formula, Islam was accepted as the central uniting element of the na-
tion, and efforts were made to secularise this brand of Islam as much as possible. In this
framework, an identity of secularized Muslimness was imposed by the state; and identity
which restricted religion to the relationship between man and God, imprisoned it in indi-
vidual conscience, and permitted a secular lifestyle.

The strict secularist policies implemented in the early Republican period to try to erase
the traces of Islam and the Ottoman Empire, and to adopt a Western lifestyle instead,
created discomfort in the religious-conservative part of the population. The public visibil-
ity of the religion of Islam was obstructed. Religious attire was banned, the call to prayer
was translated into Turkish, the pilgrimage (hajj) was made difficult, religious publications
were restricted.® The religious-conservative segment of the population was kept out of
the political centre. The political parties they founded were closed. Various prohibitions
on the use of headscarves (hijab) were implemented. Although such exclusionary policies
became more relaxed over time, they continued until the 2010s, when the AK Party sin-
gle-handedly came to power and liquidated the tutelage system. Following this period,
especially after 2015, the restrictive practices and pressures on the lifestyle of the secular
segment of the population continued to increase day by day. The AK Party’s capture of the
political centre and the implementation of various restrictive practices regarding secular
lifestyle led to an increase in the level of polarisation and conflict between secular and
religious groups.

(105) Siileyman Seyfi Ogiin: Modernlesme, Milliyetcilik ve Tiirkiye, Baglam Yayincilik, istanbul, 1995, s.81.

(106) Fazil Hiisnii Erdem: “Osmanli-Tiirkiye Anayasalarinda Vatandaghk Kimligi Versus Kiltiirel Kimlikler”,
Demokrasi Paltformu, Sayi 28, Giiz 2011, s. 46.
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liikle gidildi."®® Buna bagli olarak, farkl etno-kiiltiirel gruplarin hem kendi aralarinda
hem de devletle olan iligkilerinde ciddi él¢lide bir gliven sorunu olugmaya basladi.

Uluslagma projesinin hayata gecirilmesinde Kemalist seckinlerin strateji tretmede
en fazla zorluk cektikleri grup, “dindar-muhafazakar” kesim oldu. Kemalist secgkin-
ler, dini, geriye doniis 6zlemlerinin (irticanin), Kemalist devrimlere yonelik tepkinin
ve direncin ¢ikis noktasi olarak gordiler ve bu nedenle de Kemalist modernlesme
cabalarinin kargisindaki baslica bir tehdit unsuru olarak degerlendirdiler. Ancak ayni
seckinler grubu, bir taraftan elde kalan topraklarda yasayan niifusun ¢ok biyik bir
kisminin Misliman oldugunu, diger taraftan da Tlrkligin ve sekiilerligin tek ba-
sina ulusun olugumunda gerekli olan harci olusturamayacagini diisiindiiklerinden,
bu kesimlere yonelik politika belirlemede bir hayli zorlandilar. Bir ara formiil olarak
Mislimanhk hem ulusun temel birlestirici unsuru olarak kabul edildi, hem de bu
Mislimanlik olabildigince diinyevilestirilmeye c¢alisildi. Bu gercevede, dini, insanla
Tanri arasindaki iliskiye hasreden, onu vicdanlara hapseden, sekiiler hayat tarzina
gecit veren diinyevilestirilmis bir Mislimanlik kategorisi devlet eliyle empoze edildi.

Erken Cumhuriyet déneminde Islam ve Osmanli’ya ait izlerin silinmeye ¢alisilip onun
yerine Batili yagam tarzinin benimsetilmesi amaciyla uygulanan kati laikgi politikalar,
dindar-muhafazakar kesim iizerinde rahatsizlik yaratti. islam dininin kamusal gorii-
nirliginin 6niine engeller konuldu. Dini kisveler yasaklandi, ezan Tirkgelestirildi,
Hac ziyareti guglestirildi, dini yayinlara sinirlamalar getirildi® Dindar-muhafazakéar
kesim, siyasi merkezin disinda tutuldu. Kurduklari siyasi partiler kapatildi. Bagorti-
st kullanimina iligkin gesitli yasaklar uygulandi. Bu tiir diglayici politikalar zaman
icerinde yumusasa da, AK Parti’nin tek basina iktidara gelip vesayetgi sistemi tasfi-
ye ettigi yaklasik 2010’lu yillara kadar devam etti. Bu dénemden sonra -6zellikle de
2015 sonrasi- bu kez laik kesiminin yasam tarzina yonelik sinirlayici uygulamalar ve
baskilar her gegen giin artarak devam etti. AK Parti’nin siyasi merkezi ele gegirip laik
kesimin yasam tarzina iliskin kimi sinirlayici uygulamalari hayata gegirmesi, laik ve
dindar gruplar arasindaki kutuplagsma ve gatigsma diizeyinde bir artisin yasanmasina
yol actl.

Yizyillar boyunca Osmanli yénetiminden baski gérmiis ve ayrimci muameleye maruz
kalmis olan Aleviler, yeni kurulan Cumhuriyet yonetimini cogkuyla karsiladilar. Cum-
huriyetin laik temeller lizerine ylikselmesiyle, kendilerine yénelik toplu imha korku-
sundan uzak yasamalarinin 6nii agiimisti. Bu baglamda, laiklik ilkesi etrafinda ger-

(105) Siileyman Seyfi Ogjiin: Modernlesme, Milliyetcilik ve Tirkiye, Baglam Yayincilik, istanbul, 1995, s.81.

(106) Fazil Hiisni Erdem: “0 Ii-Tiirkiye Anayasalarinda Vatandashk Kimligi Versus Kiiltiirel Kimlikler”,
Demokrasi Paltformu, Sayi 28, Giiz 201, s. 46.
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Alawites, who had been oppressed and discriminated against by the Ottoman administra-
tion for centuries, enthusiastically welcomed the newly established Republican adminis-
tration. With the rise of the Republic on secular foundations, it became possible for them
to live free of the fear of mass destruction. In this context, the reforms carried out around
the principle of secularism were supported by the Alawites. However, Alawites were ad-
versely affected by the “Closure of Lodges and Zawiya”, which was included in these re-
forms. Following this, the only institutions that would ensure the continuity of the Alawite
tradition were taken from the hands of the Alawites.”

The use of Islam as a binding and assimilating element in the construction of the na-
tion, the acceptance of Sunni Islam as the only legitimate sect, and the structuring of
the Directorate of Religious Affairs, a state institution, alongside these precepts led to a
process that worked against the Alawites. The fact that the ideology of “Turkish-Islamic
synthesis”, or the “Islamisation of Kemalism”, which started in the 1950s and gained mo-
mentum after the 1980s, and which continued until today, became an official state policy,
led to the spread of oppressive and exclusionary practices against Alawites. Since the
1970s, the attacks and massacres (Maras, Corum, Sivas and Gazi Incidents) suffered by
Alawites in overwhelmingly Alawite regions were ignored. After the military intervention
of the 12" of September, mosques were forcibly built in Alawite villages by the state. With
the 1982 Constitution, compulsory religious lessons were introduced, and Sunni sectarian
teachings were forcibly taught to Alawite children.® All these and similar oppressive and
discriminatory practices led to the continuation of the tension and polarisation between
Sunni Muslims and Alawites.

The ethno-cultural group that showed greatest resistance against the implementation of
the Turkish nation-state project was the Kurds. The founding cadre of the Republic was
not hostile to the demands of the Kurdish people, and rather handled the relationship with
them carefully so as not to exacerbate separatist tendencies. These tendencies had begun
to emerge amongst the Kurdish elites during the National Struggle when they wanted to
gain more support from the Kurdish people. However, the cadre made a U-turn decision
regarding the policies, following its victory in the War of Independence. Policies of rejec-
tion, denial and assimilation towards the Kurds began to be implemented right away. The
existence of the Kurds was denied; instead, they were claimed to be “mountain Turks” or
“Proto-Turks”. Speaking Kurdish was banned even in private settings. The names of the
geographical places they lived in were changed. Policies of reprimand and deportation

(107) Fazil Hiisnii Erdem: “Alevi Sorunu Uzerine Bazi Diisiince ve Oneriler”, Toplum ve Bilim, Say1 90, Giiz 2001, s. 193.

(108) Erdem: Alevi Sorunu Uzerine Bazi Diisiince ve Oneriler, s. 193-195.
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ceklestirilen reformlar Aleviler tarafindan desteklendi. Ancak bu reformlar icerisinde
yer alan “Tekke ve Zaviyelerin Kapatilmasi’ndan Aleviler olumsuz yénde etkilendiler.
Zira, devletin bu tasarrufuyla, Alevi gelenegi icerisinde siirekliligi saglayacak yegane
kurumlari Alevilerin ellerinden alinmig oldu.©?

Ulusun ingasinda islam dininin yapistirici ve asimile edici bir 6ge olarak kullaniimasi,
Suinni Mislimanhgin tek mesru mezhep olarak kabul edilmesi ve bir devlet kurumu
olan Diyanet isleri Baskanligi’nin bu eksende yapilandiriimasi, Alevilerin aleyhine is-
leyen bir siirecin baglamasina yol acti. Ozellikle 1950’lerde baslayip 1980’ler sonrasi
ivme kazanip bugiine kadar devam eden ve “Kemalizmin islamizasyonu” olarak de-
gerlendirilebilecek “Tiirk-Islam sentezi” ideolojisinin resmi bir devlet politikasi haline
getirilmesi, Alevilere yonelik baskici ve diglayici uygulamalarin yayginlasmasina yol
actl. 1970’li yillardan itibaren, Alevilerin, yogun olarak yasadiklari bolgelerde ugradik-
lari saldirilar ve katliamlar (Maras, Corum, Sivas ve Gazi Olaylari) karsisinda kayit-
siz kalindi. 12 Eylll askeri midahalesi sonrasinda devlet eliyle Alevi kdylerine zorla
cami yaptirildi. 1982 Anayasasiyla zorunlu din dersi uygulamasi baslatilarak, Alevi
cocuklarina Siinni mezhep 6gretileri zorla 6gretildi.®® Biitiin bu ve benzeri baskici
ve ayrimci uygulamalar, Stinni Misliimanlarla Aleviler arasinda daha dnceleri de var
olan gerginligin ve kutuplasmanin devamina yol agti.

Tilrk ulus-devlet projesinin hayata gecirilmesinde en biyiik direngle karsilagilan et-
no-kiltirel grup Kirtler oldu. Milli Micadele déneminde Kiirt elitlerinde olusmaya
baslayan ayrilikgi egilimleri yatistirabilmek ve Kiirtlerin destegini alabilmek amaciyla
Kirtlerin taleplerine sicak bakan ve Kiirtlere yénelik ¢cok dikkatli davranan Cumhu-
riyetin kurucu kadrosu, Kurtulug Savasinin zaferle sonuglanmasi sonrasinda keskin
bir politika degisikligine gitti. Klrtlere yonelik ret, inkar ve asimilasyon politikalari
hizli bir sekilde uygulanmaya baslandi. Kirtlerin varhg inkar edildi; “dagli Tiirkler”
ya da “Proto Tiirkler” olduklari iddia edildi. Ozel alanda dahi Kiirtgenin konusulmasi
yasaklandi. Yasadiklari cografi mekanlarin isimleri degistirildi. Kiirtlere yonelik sik
stk tenkil ve tehcir politikalari uygulandi. Kendi ana dillerinde egitim yapmalari, radyo
ve televizyon yayini yapmalari ve miizik icra etmeleri engellendi. Cocuklarina Kiirtge
isim konulmasi yasaklandi. Kurduklari dernekler ve siyasi partiler kapatildi.®® Kiirt-
ler, yargisiz infazlara ve faili meghul cinayetlere kurban edildiler. iskence gérdiiler
ve dldiriildiiler. Yasadiklari kéyler yakildi ve zorunlu gége tabi tutuldular. Ozellikle
zorunlu go¢ magdurlarinin Turkiye’nin Batisindaki metropollere kitleler halinde yer-

(107) Fazil Hiisnii Erdem: “Alevi Sorunu Uzerine Bazi Diisiince ve Oneriler”, Toplum ve Bilim, Sayi 90, Giiz 2001, . 193.
(108) Erdem: Alevi Sorunu Uzerine Bazi Diisince ve Oneriler, s. 193-195.

(109) Fazil Hiisnd Erdem: “Tiirkiye'de Azinliklar Sorununun Vatandaslik Kavrami Baglaminda Genel Bir Analizi”, iginde Siiryaniler ve
Stiryanilik Il (Haz. Ahmet Tasgin ve digerleri), Orient Yayinlari, Ankara, 2005, s. 272-275.
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were frequently implemented against the Kurds. They were prevented from teaching in
their mother tongue, broadcasting on radio and television, and performing music. It was
forbidden to give Kurdish names to children. The associations and political parties they
founded were closed.® Kurds have been victims of extrajudicial killings and unsolved
murders. They were tortured and killed. Their villages were burned, and they were forced
to migrate. Confrontations between Turks and Kurds became more prevalent as the vic-
tims of forced migration settled in the metropolises in western Turkey in large numbers.
There were tensions and conflicts between the two groups, even if outbreaks as such were
not very common.

Although these policies towards the Kurdish people were mollified by the positive steps
taken in the process that started in the early 2000s and continued until 2015, there was a
return to security policies after 2015. The statist, authoritarian, oppressive and anti-Kurd-
ish policies, especially after 2015, have further widened and deepened the polarisation on
the Turkish-Kurdish axis.

4.1.2. Dimensions of the Polarisation in Turkey

The concept of polarisation was first used in Turkey in defining the political parties system
of the 1970s. Until the mid-1990s, the concept was used only in its political dimension in
the media, academia, and among the political elite. As suppressed ethno-cultural identi-
ties, which had no prior public visibility, began to become visible and voice their demands,
especially in the mid-1990s, and as they became organised within the civil and political
sphere over time, and tensions and conflicts were experienced on the axis of these differ-
ences, the concept of polarisation began to be understood as a multidimensional concept
and started to be used as such. Starting from this period, studies, although very few in
number, have been carried out in order to explore one or more dimensions of the polarisa-
tion in Turkey. Such studies, which went on in the 2000s, continued to increase, especially
from the 2010s. Although it is a concept that is frequently used in the media and in every-
day language, it should be noted that academic studies on the problematic area that this
concept refers to are limited.

(109) Fazil Hiisnii Erdem: “Tiirkiye'de Azinliklar Sorununun Vatandaslik Kavrami Baglaminda Genel Bir Analizi”, icinde Siiryaniler
ve Siryanilik Il (Haz. Ahmet Tasgin ve digerleri), Orient Yayinlari, Ankara, 2005, s. 272-275.
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lesmeleriyle, Turklerle Kiirtler daha yogun bir seklide karsi karsiya geldiler. Her iki
grup arasinda -¢ok yaygin olmamakla birlikte- gerginlikler ve gatismalar yasandi.

Kirtlere yonelik izlenen bu politikalar, 2000’lerin ilk yillarinda baglayip 2015’e kadar
devam eden siiregte atilan olumlu adimlarla yumusatildiysa da, 2015 sonrasinda tek-
rardan giivenlikci politikalara déniis yapildi. Ozellikle 2015 sonrasi izlenen devletgi,
otoriter, baskici ve Kiirt karsiti politikalar, Tlirk-Kirt ekseninde yagsanan kutuplagma-
yl daha da yayginlastirip derinlestirdi.

4.1.2. Tirkiye'de Kutuplasmanin Boyutlari

Tirkiye’de kutuplasma kavrami ilk kez, 1970’li yillarin partiler sistemi tanimlanirken
kullanilmaya baslandi. 1990’larin ortalarina kadar bu kavram, medyada, akademide
ve siyasi elitler arasinda sadece siyasi boyutu itibariyle kullanildi. Daha 6nceleri ka-
musal gorlinlirliikleri olmayan bastiriimis etno-kiiltiirel kimliklerin 6zellikle 1990’larin
ortalarindan itibaren goriliniir olmaya ve taleplerini seslendirmeye baslamasi, zaman-
la sivil ve siyasal alanda orglitlenmeleri/kiimelenmeleri ve bu farkliliklar ekseninde
gerilimlerin ve gatismalarin yasanmasiyla birlikte, kutuplasma kavrami ¢ok boyutlu
bir kavram olarak anlagilmaya ve kullanilmaya baglandi. Bu donemden itibaren sayi-
ca ¢ok az da olsa, Tirkiye'deki kutuplagmanin bir veya birkag boyutunu arastirmaya
yonelik ¢aligmalar yapildi. 2000’li yillarda da devam eden bu tiir galigmalar 6zellikle
2010’lu yillardan itibaren artarak devam etti. Gliniimiizde medyada ve gilindelik dilde
¢ok sik kullanilan bir kavram olmasina ragmen, bu kavramin isaret ettigi sorun alani-
na iliskin akademik ¢alismalarin sinirli oldugunu ifade etmek gerekir.

Tirkiye’de kutuplagmanin boyutlarini 6lgmek amaciyla son yillarda gergeklestirilen
saha arastirmalari,® etno-kdltirel alandaki tarihi ¢ eksenli kutuplagmanin varli-
gini teyit ediyor. Bunlar; laik-dindar, Stinni-Alevi ve Tirk-Kiirt ayrigma eksenleridir.
Saha arastirma verileri, laik-dindar ve Slinni-Alevi ayrisma eksenlerinin biyilk élgtide

(110) Bu galismada yapilan degerlendirmelerde su saha arastirmalarinin verileri esas alinmistir:
1) BILGESAM: Tilrkiye'de Etnik, Dini ve Siyasi Kutuplasma, 30 Haziran 2014. (Erisim tarihi: 12. 07.2021);
https://docplayer.biz.tr/675303-Turkiye-de-etnik-dini-ve-siyasi-kutuplasma-dr-salih-akyurek-fatma-serap-koydemir.html
2) KONDA: Tiirkiye'de Kutuplasmanin Boyutlari Arastirmasi, 1 Subat 2016, (Erigim tarihi: 12. 07.2021);
https://docplayer.biz.tr/14828947-Turkiye-de-kutuplasmanin-boyutlari-arastirmasi-1-subat-2016.html
3) PODEM: 15 Temmuz Sonras Tiirkiyede Laik Kesim: Tartismalar, Duygular ve Beklentiler, Mart 2017, (Erigim tarihi: 13. 07.2021);
http://podem.org.tr/researches/15-temmuz-sonrasi-turkiyede-laik-kesim-tartismalar-duygular-ve-beklentiler/
4) KONDA: Tirkiye'de Kutuplagma, Ocak 2019, Siyasal ve Toplumsal Arastirmalar Serisi, (Erigim tarihi: 15.07.2021);
https://konda.com.tr/wp-content/uploads/2020/08/TR1901_Barometre94_TurkiyedeKutuplasma.pdf (Erisim tarihi: 13.07.2021);
5) TURKUAZLAB: “Tiirkiye'de Kutuplasmanin Boyutlari 2020,
https://www.turkuazlab.org/wp-content/uploads/2020/12/Turkiyede-Kutuplasmanin-Boyutlari-2020-Arastirmasi.pdf
6) Emre Erdogan / Pinar Uyan Semerci: Fanusta Diyaloglar: Tiirkiye'de Kutuplagmanin Boyutlari, istanbul Bilgi Universitesi
Yayinlari, istanbul 2018.
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Field studies carried out in recent years to measure the extent of polarisation in Turkey™®
confirm the existence of historically tripartite polarisation in the ethno-cultural field.
These are the secular-religious, Sunni-Alawite and Turkish-Kurdish axes of differentia-
tion. Field research data show that the differentiations along the secular-religious and
Sunni-Alawite axes overlap to a large extent. This overlap indicates that the overwhelming
majority of the Alawite population is positioned within the “secular segment” of the sec-
ular-religious axis of differentiation. It is understood that the same overlap applies along
the axis of political polarisation.

It is worth noting that three basic scales are generally used to measure the dimensions of
polarisation in field studies. One of them is the “social distance” scale. The purpose of the
social distance scale is to reveal the nature of the relationship between individuals and
groups (whether it is based on compromise or conflict) by measuring the degree to which
individuals and groups accept and embrace each other. The “social distance scale”, one
of the scales which determine the quality of the relationship between groups, provides
findings on various types of relationships such as kinship through marriage, close friend-
ship, neighbourliness, business friendship and citizenship.” The second basic scale is
the “moral superiority” scale. Moral superiority refers to the perception that members of
the group to which a person belongs are morally superior to members of other groups.
This perception is both an indicator and a result of polarisation. The third is the “political
intolerance” scale. This indicates the denial of individuals to allow members of the “other”
group to use the freedoms they recognise as rights for themselves and the members of
their own group. Apart from these basic scales, other, specific scales are used in each
field research to measure the dimensions of polarisation.

Making a general assessment based on the findings of field studies on the dimensions of
polarisation in Turkish society; it may be argued that there is an ethno-cultural differentia-
tion in Turkish society; a differentiation which has turned into a conflict over basic values

(110) The evaluations made in this study were based on the data of the following field studies:
1) BILGESAM: Tiirkiye'de Etnik, Dini ve Siyasi Kutuplasma, , 30 Haziran 2014. (Erisim tarihi: 12. 07.2021);
https://docplayer.biz.tr/675303-Turkiye-de-etnik-dini-ve-siyasi-kutuplasma-dr-salih-akyurek-fatma-serap-koydemir.html
2) KONDA: Tiirkiye'de Kutuplasmanin Boyutlari Aragtirmasi, 1 Subat 2016, (Erisim tarihi: 12. 07.2021);
https://docplayer.biz.tr/14828947-Turkiye-de-kutuplasmanin-boyutlari-arastirmasi-1-subat-2016.html
3) PODEM: 15 Temmuz Sonrasi Tiirkiye'de Laik Kesim: Tartismalar, Duygular ve Beklentiler, Mart 2017, (Erisim tarihi: 13. 07.2021);
http://podem.org.tr/researches/15-temmuz-sonrasi-turkiyede-laik-kesim-tartismalar-duygular-ve-beklentiler/
4) KONDA: Tiirkiye'de Kutuplagma, Ocak 2019, Siyasal ve Toplumsal Arastirmalar Serisi, (Erigim tarihi: 13.07.2021);
https://konda.com.tr/wp-content/uploads/2020/08/TR1901_Barometre94_TurkiyedeKutuplasma.pdf
5) TURKUAZLAB: Tiirkiye'de Kutuplasmanin Boyutlari 2020, (Erigim tarihi: 15.07.2021);
https://www.turkuazlab.org/wp-content/uploads/2020/12/Turkiyede-Kutuplasmanin-Boyutlari-2020-Arastirmasi.pdf
6) Emre Erdogan / Pinar Uyan Semerci: Fanusta Diyaloglar: Tiirkiye'de Kutuplasmanin Boyutlari,
istanbul Bilgi Universitesi Yayinlar, istanbul 2018.

(M) Mehmet Sadi Bilgig/Fatma Serap Koydemir/Salih Akyiirek: “Tiirkiye'de Kimlikler Arasi Kutuplagmanin Sosyal Mesafe Uzerinden
Olgiimii ve Toplumsal Gilvenlige Etkisi", Bilge Strateji, Cilt 6, Sayi 11, Giiz 2014, s. 172.
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ortlistiglinl gosteriyor. Bu ortlisme, Alevi niifusun kahir ekseriyetinin, laik-dindar
ayrisma ekseninin “laik kesim” igerisinde konumlanmig olduguna isaret ediyor. Ayni
ortlismenin siyasal kutuplagma ekseninde de gegerli oldugu anlasiliyor.

Saha arastirmalarinda kutuplagsmanin boyutlarini 6lgmede genel olarak li¢ temel 6l-
cegin kullanildig dikkat ¢ekiyor. Bunlardan biri, “sosyal mesafe” 6lgegidir. Sosyal
mesafe 6lgeginin amaci, bireylerin ve gruplarin birbirlerini benimseme derecesini
olgmek suretiyle, aralarindaki iliskinin niteligini (uzlagmaya mi, yoksa gatismaya mi
dayali oldugunu) ortaya koymaktir. Gruplar arasindaki iligskinin niteligini belirlemeye
yonelik dlgeklerden biri olan “sosyal mesafe 6lgegi”; evlilik yoluyla akrabalik, yakin
arkadaslik, komsuluk, is arkadasligl ve vatandaglik gibi gesitli iligki bigimleri tizerin-
den &lgiimleme yapilmasini saglar."™ ikinci temel 6lgek, “ahléki istiinliik” 6lgegidir.
Ahlaki Ustlinlik, bir kisinin kendisini ait hissettigi grubun Uyelerinin, diger grup ulye-
lerine kiyasla ahléken Ustin oldugu algisini ifade eder. Bu algi, kutuplagsmanin hem
gostergesidir hem de bir sonucudur. Uglinciisii ise, “siyasal hosgériisiizliik” 6lgegidir.
Bireylerin kendilerine ve mensup oldugu grubun Ulyelerine hak olarak gordikleri 6z-
glrlukleri, “6teki” olarak tanimladigi diger grup tyelerinin kullanmalarini onaylama-
malaridir. Bu temel dlgeklerin disinda da kutuplagmanin boyutlarini 6lgmede her bir
saha arastirmasinda spesifik 6lgeklerin kullanildigi goriiliyor.

Tirkiye toplumundaki kutuplagsmanin boyutlarina iligskin saha arastirmalarinin bulgu-
larindan hareketle genel bir degerlendirme yapmak gerekirse; Turkiye toplumunda et-
no-kiiltirel agidan bir farklilagmanin var oldugunu, bu farklilagmanin temel degerler
ve normlar Uzerinde bir ¢catigsmaya donistiglini ve bu ¢atismanin da ayni zamanda
siyasallastigini séylemek miimkiindir. Laik-dindar, Stinni-Alevi ve Tirk-Kiirt eksenle-
rindeki etno-kdltirel farklilagmalarin siyasal tercihlere yansitildigl, grup mensubiyeti
ile parti taraftarhginin kesistigi ve toplumsal kutuplagmayla siyasal kutuplagmanin
blyilk olgide ortustugu goruliyor.

Ote yandan, Tiirkiye'deki etno-kiiltiirel gruplarin (laikler, dindar-muhafazakarlar,
Tirkler, Kirtler, Stinniler ve Alevilerin) kendilerine ait dernekleri, vakiflari, diistince
kurulusglari, medya organlari ve yliksek oranda destek verdikleri siyasi partilerinin var
olusu, kutuplagsmanin kurumsal diizlemde de siirdiriildigini gosteriyor. Tersinden
ifade edilecek olunursa, Tirkiye'deki sivil toplum kurulusglarinin, medya araglarinin,
cikar gruplarinin ve siyasi partilerin dnemli bir kisminin kutuplagsma/béliinme gizgi-
leri ekseninde organize olmalari, kutuplagmanin kurumsal yapilar {izerinden devam
ettirildigini ortaya koyuyor.

() Mehmet Sadi Bilgig/Fatma Serap Koydemir/Salih Akyiirek: “Tiirkiye'de Kimlikler Arasi Kutuplasmanin Sosyal Mesafe Uzerinden
Oliimii ve Toplumsal Giivenlige Etkisi", Bilge Strateji, Cilt 6, Sayi 11, Giiz 2014, s. 172.
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and norms, and which has also become politicised. The ethno-cultural differentiations
in the secular-religious, Sunni-Alawite and Turkish-Kurdish axes are reflected in political
preferences; group membership and party support intersect, and social polarisation and
political polarisation overlap to a large extent.

The fact of ethno-cultural groups (secularists, religious-conservatives, Turks, Kurds, Sun-
nis, and Alawites) in Turkey having their own associations, foundations, think tanks, me-
dia outlets and political parties that they highly support demonstrates that polarisation
also goes on at the institutional level. In other words, the fact that a significant amount
of non-governmental organizations, media outlets, interest groups and political parties
in Turkey are organised along the division lines reveals that polarisation is maintained
through institutional structures.

One of the findings of the studies conducted is that the political polarisation is much
deeper and more severe than the polarisation experienced in the ethno-cultural field. In
other words, the polarisation among the supporters of political parties is much more than
the polarisation between ethno-cultural groups. While HDP voters are the bloc that sup-
porters of the other political parties are most against, AK Party voters take the second
place with a very high rate of other party supporters being against them. AK Party is fol-
lowed by CHP voters. MHP voters, on the other hand, are the least reacted against group.
The reaction towards HDP voters is more than the reaction towards the Kurds, not just
because of ethnic polarisation, but also because there is a reaction against the politicisa-
tion of Kurdish identity.

The second highest reaction is against the AK Party voters in the political arena; in addi-
tion to the effect of the polarisation on the secular-religious axis, this is also due to the
marginalizing language used by the AK Party governments (especially since the 2010s)
towards other identities, and the confrontational politics they pursue. Research shows
that especially in recent years, feelings of anxiety and fear have become dominant among
the secular segment of the population. The secular population’s feeling of being excluded
seems to have peaked with the post-July 15 process. The post-July 15 process is seen as
the continuation of the “government” crisis, which started in 2012 and became evident
during the Gezi events for the secular population. It is thought that the AK Party did not
make any effort to alleviate the fears and concerns of the secular population, and that it
will not do so in the future.

Research findings show that the social distance between political party supporters has
taken on dangerous dimensions. A large part of the supporters of a given political party
do not want to do business with the supporters of the party they feel “the most distant
from” and do not want to be neighbours; they are also against their children marrying or
conducting friendships with the children of the other group.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Yapilan calismalarin ortaya koydugu bulgulardan biri, siyasal kutuplagsmanin et-
no-kiiltlirel alanda yasanan kutuplagmadan ¢ok daha derin ve siddetli oldugudur.
Farkli bir ifadeyle, siyasi parti taraftarlari arasindaki kutuplagma, etno-kiiltiirel grup-
lar arasindaki kutuplasmadan ¢ok daha fazladir. Siyasi parti taraftarlarinin en gok
tepki duydugu parti segmeni HDP'liler iken, AK Parti se¢gmeni de oldukga yiiksek bir
oranla ikinci sirada yer aliyor. AK Partiyi ise CHP se¢meni takip ediyor. MHP se¢meni
ise, en az tepki duyulan grubu olusturuyor. HDP se¢menine ydnelik tepkinin Kiirtlere
yonelik tepkiden ¢ok fazla olmasini, etnik temeldeki kutuplagmanin yani sira, Kirt
kimliginin siyasallagmasina duyulan tepkiyle agiklamak mimkiindr.

Siyasal alanda ikinci en yliksek tepkinin AK Parti segmenine gosterilmesini, laik-din-
dar ekseninde yasanan kutuplagmanin etkisine ilave olarak, AK Parti iktidarlarinin
ozellikle 2010’lu yillardan itibaren giderek artan bir sekilde diger kimliklere yonelik
kullandigi 6tekilestirici dil ve izledigi catismaci siyasetle agiklamak miimkiinddr. Ya-
pilan arastirmalar 6zellikle son yillarda laik kesim icerisinde endise ve korku duygu-
larinin hakim oldugunu ortaya koyuyor. Laik kesimin kendisini diglanmis hissetme
hali, 15 Temmuz sonrasi siiregle birlikte doruk noktaya ¢ikmis goriiniiyor. 15 Temmuz
sonrasi silire¢ laik kesim igin 2012°den itibaren baglayan ve Gezi olaylari ile belir-
ginlesen llkenin ydnetilememesi halinin devami olarak goriliiyor. AK Parti’nin laik
kesimin korku ve endiselerini gidermek i¢in caba harcamadigl, bundan sonra da har-
camayacagi dusliniliyor.

Arastirma bulgulan siyasi parti taraftarlari arasindaki sosyal mesafenin tehlikeli bo-
yutlarda oldugunu gosteriyor. Siyasi parti taraftarlarinin gok dnemli bir kisminin, ken-
dilerine “en uzak” hissettikleri partinin taraftarlariyla is yapmak ve komsu olmak is-
temedigi, cocuklarinin ise evlilik veya arkadaslik yapmalarina karsi ¢iktigi anlasiliyor.

Arastirmalarin bulgulari, etno-kiltiirel gruplar arasindaki kutuplagmanin sonuglarina
iliskin garpici bulgular sunuyor. Arastirma bulgulari, etno-kdltiirel gruplar arasindaki
sosyal mesafenin, siyasi parti taraftarlari arasindaki sosyal mesafeden diisilik oldu-
gunu, ancak gruplar arasindaki sosyal mesafe diizeyinin kutuplagmanin varligini or-
taya koyan bir boyutta oldugunu gosteriyor.

Ote yandan arastirma bulgulari, Kiirt olmayanlarin Kiirtlere ydnelik sosyal mesafe-
sinin, Turk olmayanlarin Tiirklere yonelik sosyal mesafesinden ¢ok daha yiiksek ol-
dugunu ortaya koyuyor. Aleviler ile Slinniler arasindaki sosyal mesafede de benzer
bulgulara rastlaniyor. Buna gore, Alevi olmayanlarin Alevilere yonelik sosyal mesa-
fesi, Stinni olmayanlarin Siinnilere yonelik sosyal mesafesinden ¢gok daha yliksektir.
Kirt olmayanlarin Kiirtlere, Alevi olmayanlarin Alevilere yonelik sosyal mesafelerinin
yuksekligini, Turklerin ve Stinnilerin gogunlugu temsil eden egemen gruplar olusuyla
aciklamak mimkiindir. Arastirma sonuglarinin sundugu bir bagka bulgu, Alevilere
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The findings of the studies offer striking findings regarding the consequences of polarisa-
tion between ethno-cultural groups. The research findings show that the social distance
between ethno-cultural groups is lower than the social distance between supporters of
political parties, but the level of social distance between groups also reveals the existence
of polarisation.

At the same time, research findings reveal that the social distance of non-Kurds towards
Kurds is much higher than that of non-Turks towards Turks. Similar findings can be found
in the social distance between Alawites and Sunnis. Accordingly, the social distance of
non-Alawites towards Alawites is much higher than that of non-Sunnis towards Sunnis. It
is possible to explain the high social distance of non-Kurds towards Kurds and non-Alaw-
ites towards Alawites with Turks and Sunnis being the dominant groups representing the
majority. Another finding presented by the research results shows that the social distance
towards Alawites is lower than the social distance towards Kurds. Based on this finding,
we may say that the negative perception created in society by the violent conflicts based
on the Kurdish problem played a role.

Findings regarding the polarisation between identities in Turkey show that the highest
social distance in Turkish society is towards the minority ethno-cultural groups defined as
the other, which are outside the definition of nation envisaged by the nationalisation pro-
ject of the Republican regime. This situation can be interpreted as follows: the dominant
segment of society, which constitutes the majority, does not want to lose its dominant
and privileged position in the social hierarchy established on a group basis, and keeps a
distance from the other in order not to disrupt this hierarchical structure, and even sees
the existence of the “other” identity as a threat. In this context, Kurdishness against Turk-
ishness, other religions and non-believers against Islam, and Alawism against Sunnism
constitute the groups that experience the highest social distance.?

The results of the research reveal that both the members of ethno-cultural groups and the
supporters of political parties watch the TV channels that they find close to their views,
while they seek their own echo chambers on social media outlets and contact people who
are closer to their own views. This finding, which shows both the cause and the result of
the polarisation, points to the “communal/collectivist” nature of Turkish society.

One of the most important factors feeding into, and at the same time consolidating the po-
larisation in Turkey is the “communalist/collectivist” understanding and structuring that
prevents different segments/clusters living in Turkey from coming together and forming
a true society. The “communalist/collectivist” structure causes people to live in parallel
universes among which there is no contact and dialogue. It is very difficult for people living

(2) Bilgic/Koydemir/Akyiirek: s. 195-196
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yonelik sosyal mesafenin, Kiirtlere yonelik sosyal mesafeden daha diisiik oldugunu
gosteriyor. Bu bulguda da, Kiirt sorunu eksenli yasanan siddete dayali gatismalarin
toplumda yarattigi negatif alginin etkili oldugu sdylenebilir.

Tirkiye'deki kimlikler arasindaki kutuplagmaya dair bulgular, Tirkiye toplumundaki
en yliksek sosyal mesafenin, Cumhuriyet rejiminin uluslagsma projesinin éngérdi-
gU ulus taniminin disinda kalan ve 6teki olarak tanimlanan azinlktaki etno-kiltirel
gruplara yonelik oldugunu gosteriyor. Bu durum, toplumda ¢ogunlugu olusturan ege-
men kesimin, grup temelli kurdugu sosyal hiyerarsideki yerini, egemen ve ayricalikli
konumunu kaybetmek istemedigi ve bu hiyerarsik yapilyi bozmamak adina da 6tekine
kargl mesafeli durdugu ve hatta bu kimlikleri tehdit olarak gordiigi seklinde yorumla-
nabilir. Bu baglamda, Tirkligin kargisinda Kirtlik, Mislimanhigin kargisinda diger
dinler ve inangsizlar, Stinniligin karsisinda ise Alevilik sosyal mesafeyi en yiiksek
yasayan gruplar olusturuyor.®?

Arastirmalarin sonuglari, gerek etno-kdltiirel gruplarin lyelerinin ve gerekse siyasi
parti taraftarlarinin kendi gortislerine yakin bulduklari gérsel medya kanallarini izle-
diklerini, sosyal medya araclarinda ise kendi yankilarini aradiklari ve daha ¢ok kendi
goruslerine yakin kisilerle temas kurduklarini ortaya koyuyor. Kutuplagmanin hem
sebebini hem de sonucunu gosteren bu bulgu, Tiirkiye toplumunun “cemaatci/toplu-
lukgu” yapisina isaret ediyor.

Tirkiye'deki kutuplagmayi besleyen ve ayni zamanda sabitleyen en 6nemli nedenler-
den biri, Tirkiye’de yasayan farkl kesimlerin/kiimelerin gergek anlamda bir toplum
olusturmasini engelleyen “cemaatci/toplulukgu” anlayis ve yapilanmadir. “Cemaatgi/
toplulukgu” yapi, insanlarin, temas ve diyalogun olmadig paralel evrenlerde yasa-
malarina yol agiyor. iletisimin ve etkilesimin olmadigl, buna bagl olarak ortak bir
kamusal alanin bulunmadigl bu paralel evrenlerde yasayan insanlarin “birey” ola-
bilmeleri, kendilerini yenileyebilmeleri, degisim ve donlisiim gegirebilmeleri, empati
kurabilmeleri ve hosgori sahibi olabilmeleri ¢cok gugtdr.

Turkiye toplumunun bu “cemaatgi/toplulukgu” niteligi, ¢ogulcu ve 6zglir bir ka-
muoyunun olusumuna, dolayisiyla da kutuplagmanin yumusamasina engel oluyor.
Tlrkiye’deki medyanin igleyis tarzi da, “cemaatgi/topluluk¢u” yapinin ve kutup-
lagsmanin sabitlenmesine ve pekismesine hizmet eder niteliktedir. insanlarin farkl

(112) Bilgic/Koydemir/Akytirek: s. 195-196
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in these parallel universes where there is no communication and interaction, and therefore
no common public space, to be “individuals”, to renew themselves, to undergo change and
transformation, to empathise and to have tolerance.

This “communalist/collectivist” nature of Turkish society prevents the formation of a plu-
ralistic and free public opinion, which would also decrease the extent of polarisation. The
functioning of the media in Turkey also serves to fix in place and consolidate the “‘com-
munalist/collectivist” structure and polarisation. The fact that people obtain information
not from different sources, but only from sources/media channels that coincide with their
own views and attitudes, leads to the formation of “echo chambers” in which people hear
only their own views.™ In addition, codes of behaviour such as intolerance and hostility
towards different opinions, which are common in society, cause the holders of minority
opinions to hesitate to express their views and keep silent. This lack of being exposed
to different opinions leads to the formation of a “spiral of silence”. The “spiral of silence”
creates the false perception that the entire public has only one view."™ Even worse, indi-
viduals who do not encounter different views and who are reluctant to express their own
views have a uniform worldview and tend to see other views as wrong or perverted.

The most important problem created by the echo chambers and the spiral of silence is
that it eliminates public discussion, dialogue and negotiation, making it almost impossible
for individuals and groups to change and/or develop their own views. The fixing in place of
the view and position of everyone and every group result in the perpetuation of the current
state of polarisation. This situation poses a very real danger that must be dealt with in
order to save the future of democracy in Turkey.

The codes that govern the functioning of democratic politics, as well as of political par-
ties - which are the indispensable elements and subjects of democratic politics in Tur-
key - also possess features that foster polarisation. After the transition to multi-party
politics in Turkey, the confinement of democratic politics within the boundaries of the
“official ideology”, the framework of which was determined by the Kemalist statist elite,
led to the institutionalisation of a tutelary political system. A democratic politics in the
grip of the tutelage system could not emerge as an autonomous area in the society-state
relationship, and it did not develop to maturity. The necessity to take into account the
prioritisation and the red lines of the “sacred state”, which was understood as an area of
existence independent of society, rather than of social dynamics, has made democratic
politics dependent and guided. The political field was not able to become an autonomous

(113) Emre Erdogan / Pinar Uyan Semerci: Fanusta Diyaloglar: Tiirkiyede Kutuplasmanin Boyutlari, istanbul Bilgi Universitesi Yayinlari,
stanbul 2018, s. 24.

(4) Erdogan / Semerci: s. 87.
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kaynaklardan degil, sadece kendi goris ve tutumu ile értiisen kaynaklardan/medya
kanallarindan bilgi edinmeleri, insanlarin sadece kendi goriislerini duyduklar “yan-
ki odalar”’nin (echo chambers) olugsmasina yol agiyor.® Buna ilave olarak, toplum-
da yaygin olan hosgoriisiizlik ve farkli dislincelere tahammiilstizliik gibi davranig
kodlari, azinlikta kalan gorlis sahiplerinin gorlislerini ifade etmekten gekinmelerine
ve susmalarina neden oluyor. Farkli goruislerin bu sekilde duyulmamasi, “suskunluk
sarmali”nin olugsmasina yol aciyor. “Suskunluk sarmali”, bitiin bir kamuoyunun tek
bir gériise sahipmis gibi yanlig bir alginin olugsmasina sebep oluyor.®™ Bundan daha
kotlisl, farkh goruglerle kargilagsmayan ve kendi gortislerini dile getirmekten gekinen
bireyler, tek tip bir diinya goriisiine sahip oluyor ve bunun digindaki gortigleri yanhs/
sapkin olarak gorme egilimi gosteriyorlar.

Yanki odalari ve suskunluk sarmalinin yarattig en 6nemli sorun, kamusal tartisma,
diyalog ve muizakereyi ortadan kaldirmasi, bireylerin ve gruplarin kendi gorislerini
degistirme ve/veya gelistirme ihtimalini neredeyse imkansiz hale getirmesidir. Her-
kesin ve her grubun goriisiiniin ve konumunun sabitlenmesi, mevcut kutuplagmanin
da sabitlenmesi sonucunu doguruyor. Bu durum, Tirkiye’deki demokrasinin gelecegi
agisindan dikkate alinmasi gereken ¢ok ciddi bir tehlikeye isaret ediyor.

Tirkiye’de demokratik siyasetin ve onun vazgegilmez unsurlari ve 6zneleri olan siyasi
partilerin isleyisine hakim olan kodlar da, kutuplagmayi besleyici 6zellikler tagiyor.
Tirkiye’de ¢ok partili siyasi hayata gecilmesi sonrasinda, demokratik siyasetin, ger-
cevesi Kemalist devletci seckinler tarafindan belirlenen “resmi ideoloji”nin sinirlar
icerisine hapsedilmesi, vesayetci bir siyasi sistemin kurumsallagmasina yol agti. Ve-
sayetci sistemin kiskacindaki demokratik siyaset, toplum-devlet iligkisinde 6zerk bir
alan olarak ortaya c¢ikip gelisim gosteremedi. Toplumsal dinamiklerden ziyade, “top-
lumdan bagimsiz bir varlik alani olarak sunulan kutsanmis devletin” dnceliklerini ve
kirmizi gizgilerini dikkate alma zorunlulugu, demokratik siyaseti bagiml ve gidimlu
hale getirdi. Siyasal alan, toplumun taleplerini ve ihtiyaglarini devlet/iktidar alanina
taglyan ozerk bir alan olma 06zelligini kazanamadi. Vesayet¢i sistemin kurumsallag-
tirdig1 devlet iktidari-siyasi iktidar ayriminda siyasal seckinlere bigilen rol, devletgi
seckinlerce gizilen sinirlar gergevesinde siyaset yapmakti.

(113) Emre Erdogan / Pinar Uyan Semerci: Fanusta Diyaloglar: Tiirkiyede Kutuplasmanin Boyutlari, istanbul Bilgi Universitesi Yayinlari,
istanbul 2018, s. 24.

(M4) Erdogan / Semerci: s. 87.
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area which served as a bridge between the demands and needs of society and the field
of state/power. The role assigned to the political elite in the differentiation of state power
and political power, which was institutionalised by the tutelage system, was to conduct
politics within the boundaries drawn by the statist elite.

This role that the tutelage system assigned to democratic politics was decisive in the
formation and functioning of political parties. Unlike the formation and functioning of
political parties in established democracies, political parties in Turkey have traditionally
emerged under the effort and control of a leader and a narrow cadre around him, not from
social demand and diversification. When the restrictions and interventions brought by the
laws were also taken into account, the institutionalisation of the parties and the opportu-
nity to renew themselves ceased being a possibility. The confinement of political parties
to the official sphere through positive legal and judicial decisions made them an element
of the state’s sphere, not the social sphere. Accordingly, the parties began to feed on the
power and resources of the state, and not on the dynamics of social life. Thus, political
parties, which are the subjects and agents of politics, have become tools for capturing and
sharing the income produced by the state. In other words, the political sphere in Turkey
developed not based on the demands and expectations of society, but on calculations of
how the state would be captured and used, and of how the income generated by the state
would be shared.

For all these reasons, politics in Turkey does not develop on the basis of understanding
the different demands and needs of society, engaging in dialogue, negotiation, persuasion
and reconciliation. The fact that competition operates on the basis of having mechanisms
of interest and power distribution leads to the formation of a conflicting, belligerent and
intolerant political climate." Particularly those in power following a confrontational pol-
icy in order to consolidate and perpetuate their own power not only exacerbate but also
perpetuate political polarisation. In the reality of Turkey, where the lines of ethno-cultural
division and the axes of political polarisation overlap to a large extent, this situation caus-
es conflict and polarisation on both axes to mutually feed and amplify each other.

The codes that dominate the functioning of democratic politics and political parties, which
are its indispensable elements, have been very effective especially during recent years of
AK Party, which has been ruling Turkey for twenty years now. It should be noted that the
confrontational policy style, which was previously followed by the AK Party governments,
while also maintaining a semi-conciliatory attitude, has had a negative impact on social
and political polarisation, especially since 2015, when it took a much harsher and sharper

(115) Bekir Agirdir: Siyasette ve Toplumda Kutuplagma,
https://konda.com.tr/wp-content/uploads/2017/03/2010_06_KONDA_Toplumda_Siyasette_Kutuplasma.pdf (Erisim tarihi: 14.07.2021)
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Vesayetci sistemin demokratik siyasete bictigi bu rol, siyasal partilerin olusumunda
ve igleyisinde belirleyici oldu. Yerlesik demokrasilerdeki siyasi partilerin olusumu ve
isleyisinden farkli olarak Tirkiye’deki siyasi partiler, toplumsal talep ve gesitlenme-
lerden degil, geleneksel olarak bir lider ve onun etrafindaki dar bir kadronun gabasi
ve denetimi altinda ortaya ciktilar. Buna bir de yasalar marifetiyle getirilen sinirla-
malar ve midahaleler eklenince, partilerin kurumsallagsmasi ve kendilerini yenileme
imkanlar ortadan kalkmis oldu. Pozitif hukuk ve yargi kararlari lizerinden siyasi par-
tilerin resmi alana hapsedilmeleri, onlari toplumsal mekanin degil, devlet mekéani-
nin birer unsurlari haline getirdi. Buna bagli olarak da partiler, toplumsal hayatin
dinamiklerinden degil, devlet giiclinden ve kaynaklarindan beslenmeye bagladilar.
Bdylelikle siyasetin 6zneleri olan siyasi partiler, devletin Urettigi ranti ele gegirmenin
ve paylagmanin pargalari haline geldiler. Farkl bir ifadeyle, Tirkiye'de siyaset zemi-
ni, toplumun talep ve beklentileri Gzerinden degil, devletin nasil ele gegirilecegi ve
kullanilacagl ile, devletin Urettigi rantin nasil paylasilacag lizerinden gelisti.

Bitiin bu sebeplerden 6tiirl Tirkiye'de siyaset, toplumdaki farkli talep ve ihtiyaglari
anlama, diyaloga girme, miizakere etme, ikna etmeye ¢alisma ve uzlagsma temelinde
gelismiyor. Siyaseti rekabetin gikar ve glic dagitimi mekanizmalarina sahip olma lize-
rinden iglemesi, catigmaci, kavgaci ve hosgorisiiz bir siyaset ikliminin olugsmasina
yol agiyor. Qzellikle iktidar mevkiinde olanlarin, kendi iktidarlarini saglamlastir-
mak ve surekli kilmak amaciyla gatismaci bir siyaset izlemeleri, siyasal kutuplagmayi
derinlestirdigi gibi sirekli hale de getiriyor. Etno-kiiltlirel ayrisma hatlariyla siyasal
kutuplagma eksenlerinin 6nemli olglide ortlistligu Tirkiye gergekliginde, bu durum,
her iki eksendeki catigma ve kutuplagmanin karsilikli olarak birbirini beslemesine ve
blyutmesine yol agiyor.

Demokratik siyasetin ve onun vazgecilmez unsurlari olan siyasi partilerin isgleyisi-
ne egemen olan kodlarin, Turkiye'yi yirmi yildir yoneten AK Parti’'nin 6zellikle son
dénemlerinde fazlasiyla etkin oldugu goriliyor. Daha énceleri AK Parti iktidarlarin-
ca -kismen de olsa uzlagmaci gizgi dislanmadan- izlenen gatismaci siyaset tarzinin
ozellikle de 2015 sonrasinda ¢ok daha sert ve keskin bir sekilde uygulanmasinin,
toplumsal ve siyasal kutuplagma lizerinde olumsuz bir etki yarattigini ifade etmek ge-
rekir. Gergekten de AK Parti’nin, kendi tabanini tahkim edip iktidarini kalici ve siirekli
hale getirmek amaciyla izledigi kati catismaci siyaset tarzinin, gerilimli ve ¢atigsmali
bir ortamin olusumuna yol agtig1 gorillyor. Uzlagma arayisinin timiyle dislandig
bir catismaci siyaset tarzi, iktidar bloguna dahil olmayan bitiin toplumsal ve siyasal

(T15)  Bekir Agirdir: Siyasette ve Toplumda Kutuplagma,
https://konda.com.tr/wp-content/uploads/2017/03/2010_06_KONDA_Toplumda_Siyasette_Kutuplasma.pdf (Erisim tarihi: 14.07.2021)
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turn. Indeed, it seems that the harsh confrontational style of politics pursued by the AK
Party in order to consolidate its base and to make its rule permanent has led to the forma-
tion of a tense and conflict-prone environment. A confrontational politics style in which
any attempts at reconciliation is completely absent, the marginalising and exclusionary
language used against all social and political segments that are not part of the power bloc,
and the increasingly oppressive and authoritarian policies that are being implemented
exacerbate the fragility of both ethno-cultural and political fault lines.

In brief, Turkish society is both ethno-culturally (secular-religious, Sunni-Alawite and
Turkish-Kurdish) and politically polarised. The fact that polarisation is experienced on
more than one axis and that it continues to increase with each passing year points to the
existence of very serious risks and dangers in terms of Turkish society and politics. This
polarisation not only breeds social tensions and conflicts, but also poses a great threat to
the stability of democracy. The “lack of reconciliation”, which is both the cause and the re-
sult of polarisation, obstructs political processes and prevents the production of solutions
on the basis of general consensus regarding the main problem areas.

4.2. An Incrementalist Approach to the Making of a New Constitution

4.2.1. Debates on a New Constitution

Turkey has been debating the constitution since the beginning of 2021. Although it hasn’t
attracted the interest of the civil society, the constitutional debates and the accompany-
ing search for a new constitution, or for constitutional reforms, continue in the political
arena. The debates and endeavours regarding the constitution in Turkey are not new; they
started right after the 1982 Constitution came into force and have continued uninterrupted
since then. The 1982 Constitution became an object of criticism from the first day it came
into force and attempts to reform or renew it were made quite often.

The main reason for making such intense efforts to amend and/or renew the 1982 Con-
stitution is that the constitution in question has a low formal and material legitimacy. The
1982 Constitution is a “plebiscite constitution” prepared by a founding power devoid of
democratic legitimacy and put into effect by being put to the vote of a people cowed by
various methods of oppression.i® This Constitution, prepared in the aftermath of a mil-
itary coup, was not democratic in terms of its method of construction, but was also in-
compatible with the ideal of a democratic, pluralistic and liberal society and politics in its
content.

(118) Fazil Hiisnii Erdem: “Son Anayasa Degisiklikleri Uzerine”, Diyarbakir Barosu Dergisi, Sayi 15, Aralik-Ocak 2002, s. 4.
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kesimlere yonelik kullanilan 6tekilestirici ve dislayici dil, giderek artan bir sekilde uy-
gulanan baskici ve otoriter politikalar, hem etno-kiiltiirel hem de siyasi fay hatlarinin
kirllganlik derecesinin artmasina neden oluyor.

Ozetle ifade etmek gerekirse; Tiirkiye toplumu, etno-kiiltiirel (laik-dindar, Siinni-Alevi
ve Turk-Kirt) ve siyasal alanda kutuplasmig bir toplum modeline sahiptir. Kutup-
lagmanin birden fazla eksende yasanmasi ve her gegen yil artarak devam etmesi,
Tirkiye toplumu ve siyaseti agisindan ¢ok ciddi risklerin ve tehlikelerin varligina isa-
ret ediyor. Bu kutuplagsma hali, toplumsal gerginlikleri ve ¢atismalar besledigi gibi,
demokrasinin istikrari agisindan da gok biyik bir tehdit olusturuyor. Kutuplagmanin
hem sebebi hem de sonucu olan “uzlasma eksikligi”, siyasal alaninin ttkanmasina
ve temel sorun alanlarina yonelik genel uzlasi temelinde ¢ézlim Uretilmesine engel
oluyor.

4.2. Yeni Anayasa Yapiminda Asamali Yaklagim

4.2.1. Anayasa Tartismalari ve Arayislari

Tilrkiye, 2021 yilinin ilk aylarindan itibaren anayasa tartisiyor. Sivil toplumda bir
heyecan uyandirmasa da, siyasal arenada anayasa tartismalari ile buna esglik eden
anayasa degisikligi ve/veya yeni anayasa arayiglari devam ediyor. Tlirkiye'de anayasa
ekseninde gerceklesen tartisma ve arayiglar yeni degil; 1982 Anayasasi’nin yirirlige
girmesinden hemen sonra basladi ve o glinden bugiine kesintisiz olarak devam etti.
1982 Anayasasi ylrilirlige girdigi ilk glinden itibaren elestirilerin odagi haline gelerek,
degistirilmesi ve/veya yenilenmesine yonelik arayiglarin konusunu olusturdu.

1982 Anayasasi’nin degistirilmesi ve/veya yenilenmesi amaciyla ¢ok erken bir do-
nemde yogun bir ¢aba igerisine girilmesinin temel nedeni, s6z konusu anayasanin
sekli ve maddi mesruiyeti diislik bir anayasa olmasidir. 1982 Anayasasi, demokratik
mesruiyetten yoksun bir kurucu iktidar tarafindan hazirlanan ve gesitli baski yon-
temleriyle fesada ugratilmis halkin oyuna sunularak yirirliige sokulan bir “plebisitgi
anayasa”dir.""® Askeri bir darbe sonrasinda hazirlanan bu Anayasa, yapilis yontemi
bakimindan demokratik olmadigl gibi, maddi agidan da demokratik, cogulcu ve 6z-
gurlukeu bir toplum ve siyaset idealiyle bagdasmayan bir anayasa 6zelligine sahipti.

(116) Fazil Hiisnii Erdem: “Son Anayasa Degisiklikleri Uzerine”, Diyarbakir Barosu Dergisi, Sayi 15, Aralik-Ocak 2002, s. 4.
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The 1982 Constitution in its original form prior to the amendments was a constitution that
prioritized the state in the individual-state relationship, exalted the state’s authority and
limited fundamental rights and freedoms against this authority as much as possible, re-
stricted the field of democratic politics, limited participation and pluralism, weakened the
rule of law, and did not sufficiently include balance and control mechanisms. This Con-
stitution was a statist, tutelage-oriented, centralist and monist politico-legal document.
Possessing such qualities, the 1982 Constitution was regressive compared to the social
and political dynamics of the period when it was made and hindered the development of
these dynamics.t"

The 1982 Constitution led to the start of constitutional reform efforts at a very early pe-
riod, since it was considered to be an “anti-constitution” in terms of constitutionalism
and, negated the achievements of Turkish society up to that time and created an obstacle
before its development. As a matter of fact, the Constitution was amended many times
in the following years, the first of which was in 1987. With the 18 amendments made until
2017, the basic features that prevailed the first version of the Constitution were curbed to
a certain extent. The general orientation of the amendments was in favour of democracy,
human rights and the rule of law.

However, although the statist, anti-democratic and anti-liberal structure, which was very
evident in the first form of the Constitution, was relaxed through the amendments, the
basic mentality of the 1982 Constitution were preserved. Participation, pluralism, balance
and control mechanisms were not included in the constitutional amendments in a suffi-
cient degree, and the monist and centralist features of the Constitution were preserved.
Such shortcomings and problems in the constitution formed the basis of the search for a
new constitution and also ensured its continuation.

A very comprehensive constitutional revision was carried out in 2017. The main object of
this revision was to bring about the change of the government system, which the oppo-
sition vehemently opposed. The Constitutional amendment proposal, which envisaged a
transition to the “Presidential Government System”, was passed through the Parliament
without seeking a compromise with the opposition, and without even an internal debate
within AK Party, as a fait accompli. The constitutional amendment package passed by the
parliament was accepted with 51.50% approval against 48.50% no votes in the popular
vote held on April 16%, 2017, in a political atmosphere dominated by oppression and fear.

(7) For a broad assessment of the first version of the 1982 Constitution in terms of basic democratic political principles and values,
see Fazil Hisnii Erdem: “1982 Anayasasinin Seriiveni”, Hukuk Felsefesi ve Sosyolojisi Arkivi, Sayi 15, 2008, s. 131-153.
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Gergekten de degisiklikler 6ncesi ilk haliyle 1982 Anayasasi; birey-devlet iligkisinde
devleti 6nceleyen, devlet otoritesini ylicelten ve bu otorite karsisinda temel hak ve
ozglrlikleri olabildigince kisitlayan, demokratik siyaset alanini daraltan, katilimcihigi
ve ¢ogulculugu sinirlayan, hukuk devleti ilkesini zayiflatan, denge ve denetim meka-
nizmalarina yeterince yer vermeyen bir anayasaydi. Bu Anayasa; devletgi, vesayetgi,
merkeziyetci ve tekgi bir siyasi-hukuki belge niteligindeydi. Biitin bu 6zellikleriyle
1982 Anayasasi, yapildigi donemin toplumsal ve siyasal dinamiklerinin gerisinde du-
ran ve bu dinamiklerin gelisimine set geken bir 6zellige sahipti.t™

Anayasacilik bakimindan adeta bir “anti-anayasa” olarak degerlendirildigi ve Tirkiye
toplumunun o déneme kadarki kazanimlarini bosa ¢ikardigi ve gelisimine bir bari-
kat olusturdugu icin, 1982 Anayasasi, ¢ok erken bir dénemde anayasal arayislarin
baglamasina neden oldu. Nitekim, ilki 1987°de olmak (izere ilerleyen yillarda Anaya-
sa bircok kez degistirildi. 2017’ye kadar gergeklestirilen 18 degislikle Anayasanin ilk
haline hakim olan temel 6zellikler belirli bir dlglide torpilendi. Degisikliklerin genel
yo6nelimi, demokrasiden, insan haklarindan ve hukukun Ustiinliglinden yana oldu.

Ancak, her ne kadar gergeklestirilen degisikliklerle Anayasanin ilk seklinde ¢ok be-
lirgin olan devletgi, anti-demokratik ve anti-6zgiirliik¢li yapi yumusatiimis ise de,
1982 Anayasasi’nin, genetik haritasindaki temel kodlari muhafaza edildi. Anayasa
degisiklikleriyle yeterince katilimciliga, ¢ogulculuga, denge ve denetim mekanizma-
larina yer verilmedi ve Anayasanin tekgi ve merkeziyetci 6zellikleri korundu. Anaya-
sanin bilinyesinde tasidig bu tir eksiklikler ve sorunlar, yeni anayasa arayislarinin
zeminini olusturdu ve devamini sagladi.

2017 yilinda ¢ok genis kapsamli bir anayasa revizyonu gergeklestirildi. Bu revizyo-
nun temel yonelimi -muhalefetin siddetle karsi ¢iktigi- hiikiimet sistemi degisikligini
gerceklestirmekti. “Cumhurbaskanligi Hiikiimet Sistemi”ne gegisi 6ngéren Anayasa
degisiklik teklifi, muhalefetle bir uzlasi arayisina girilmeden, hatta AK Parti iceri-
sinde de konusulup tartisiimadan, adeta oldubittiye getirilerek Meclisten gegirildi.
Meclisten gegirilen Anayasa degisiklik paketi, -baskinin ve korkunun egemen oldugu
bir siyasi atmosferde- 16 Nisan 2017’de yapilan halk oylamasinda %48.50 hayir oyuna
karsilik %51.50 evet oyuyla kabul edildi.

(117) 1982 Anayasasinin ilk halinin temel demokratik siyasi ilke ve degerler agisindan yapilan genis bir degerlendirme igin bkz. Fazil
Hiisnii Erdem: “1982 Anayasasinin Seriiveni”, Hukuk Felsefesi ve Sosyolojisi Arkivi, Sayi 15, 2006, . 131-153.
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The 2017 constitutional amendments represent an important break in Turkey’s consti-
tutional tradition. This break has two dimensions: First, contrary to the constitutional
amendments made until this date, there is a decline in terms of constitutionalism and
nullifying the gains previously achieved. With this latest revision of the Constitution, which
envisages a change in the government system, attempts at limiting political power with
human rights, the rule of law, and institutional checks and balances have been aban-
doned. The second aspect of the break is the abandonment of Turkey’s nearly 100 years of
experience in the parliamentary government system, and the transition to an amorphous
government system model called the “Presidential Government System”.

The 2017 Constitution revision envisaged a new government system in which there are no
balance and control mechanisms in the relations between the executive and the legisla-
ture, between the executive and the judiciary, and between the executive and the adminis-
tration, and in which all the powers of the political power, directly or indirectly, are concen-
trated in the executive, which is expressed in the person of the President. The President
is at the centre of this new government system, which is also called the “Turkish Type
Presidential System”. Re-election, appointing and dismissing single ministers and senior
public administrators, deputizing an unelected vice president, determining the candidates
of the party’s deputies as the party leader, issuing presidential decrees, using the veto
power, implementing the budget without the need for parliamentary approval, appoint-
ing members to the Council of Judges and Prosecutors, the Constitutional Court and the
Council of State, declaring a state of emergency and issuing presidential decrees without
any restrictions during the state of emergency, are some of the powers the President has
under this system, and the President appears as a “centre of attraction” that gathers all
the power around him. It is understood that with these extensive powers, a space has been
cleared for the arbitrary and unlawful practices of the President.

The new system of government began its work in 2018, when it came into effect. The new
government system, which was presented as a magic formula to solve all the problems
Turkey is experiencing in the propaganda made during the 2017 referendum, has produced
exactly the opposite results in practice. The problems that Turkey has been experiencing
for a long time in almost all areas of social life have deepened and turned into a crisis.
Undoubtedly, the new government system is not the only reason for the crisis in Turkey’s
social, economic and political areas. However, the practice of mismanagement created by
the new government system deepened and exacerbated the problems that existed before.

It is very difficult to say that this new government system, in which the political power is
tied to the arbitrary will of a single person, is sustainable for Turkey, considering the heavy
consequences it has created in practice. Surveys conducted since the first year of its entry
into force (currently three years) show that public support for the new government system
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2017 Anayasa degisiklikleri, Tlrkiye’nin anayasal geleneginde énemli bir kirilmayi ifa-
de eder. Bu kirilma iki boyutludur: Birincisi, bu tarihe kadar yapilan anayasa degisik-
liklerinin aksine, anayasacilik anlaminda geriye gidilmesi ve elde edilen kazanimlarin
bosa ¢ikariimasidir. Hilklimet sistemi degisikligini 6ngdéren bu son Anayasa reviz-
yonuyla, siyasi iktidarin, insan haklariyla, hukukun GstinlGgu ilkesiyle ve kurumsal
denge-denetim mekanizmalariyla sinirlandiriimasi arayisindan vazgegildi. Kirilmanin
ikinci yonu ise, Turkiye’nin yaklasik ylz yillik parlamenter hiikiimet sistemi dene-
yiminin terk edilerek, adina “Cumhurbaskanligi Hiikiimet Sistemi” denen amorf bir
hiikiimet sistemi modeline gegilmesidir.

2017 Anayasa revizyonu; ylritme ile yasama, ylriitme ile yargi ve yiritme ile idare
arasindaki iligskilerde denge ve denetleme mekanizmalarinin bulunmadigl, siyasi ikti-
dara ait biitlin yetkilerin dogrudan ya da dolayl olarak -Cumhurbaskaninin sahsinda
ifadesini bulan- ylritmede temerkiiz ettigi yeni bir hiikiimet sistemi 6ngoriyor. “Tiirk
Tipi Baskanlik Sistemi” olarak da adlandirilan bu yeni hiikiimet sisteminin merkezin-
de Cumhurbaskani bulunuyor. Segimleri yenileme, tek basina bakanlari ve ist diizey
kamu yoneticilerini atama ve gérevden alma, segimle gelmeyen cumhurbagkani yar-
dimcisina vekalet verme, parti genel baskani olarak partisinin milletvekilleri aday-
larini belirleme, cumhurbaskanligl kararnameleri ¢ikarma, gliclestirici veto yetkisini
kullanma, TBMM onayina ihtiyag duymadan bitgeyi uygulama, Hakimler ve Savcilar
Kurulu ile Anayasa Mahkemesi ve Danistay’a ilye atama, olaganiistii hal ilan etme ve
olaganiisti hal déneminde herhangi bir sinirlama olmadan cumhurbaskanligl karar-
nameleri gikarma gibi sartsiz ve sinirsiz yetkilerle donatilan Cumhurbaskani, gevre-
sindeki butiin iktidar odaklarini kendisinde toplayan bir “cekim merkezi” goriintlisi
veriyor. Bu genis yetkilerle Cumhurbaskaninin keyfi ve hukuk tanimaz uygulamalari-
na bir alan agildigi anlasiliyor.

Yeni hikiimet sisteminin kurgusu, yirirlige girdigi 2018 yili itibariyle islemeye bas-
ladi. 2017 referandum siirecinde yapilan propagandada, Tirkiye’nin yasadigi bitin
sorunlari gozecek bir sihirli formil olarak sunulan yeni hiikiimet sistemi, uygulamada
tam tersi sonuglar yaratti. Toplumsal yagamin hemen her alaninda Tirkiye’nin ote-
den beri yagadigl sorunlar daha da derinlesti ve kriz haline donisti. Hig sliphesiz,
Tilrkiye'nin sosyal, ekonomik ve siyasal alanlarda yasadigi kriz halinin tek miisebbibi
yeni hikiimet sistemi degildir. Ancak yeni hiikiimet sisteminin yarattigi kot yonetim
pratigi, dnceden de var olan sorunlari daha da derinlestirdi ve yayginlastirdi.

Siyasi iktidarin tek kisinin keyfi iradesine baglandigi bu yeni hiikiimet sisteminin,
-uygulamada da yarattigi agir sonuglar dikkate alindiginda- Tirkiye agisindan siir-
dirilebilir oldugunu sdylemek gok gligtiir. Nitekim, yirirlige girmesinin birinci yi-
lindan bugtine (ii¢ yil) yapilan anket galigmalari, yeni hiikiimet sistemine verilen ka-
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has declined rapidly. The reaction against this new government system, which the opposi-
tion has been against from the very beginning, was seen in a certain part of the electorate
who supported the ruling bloc, and this urged the ruling and opposition parties regarding
the constitutional efforts. The ruling bloc, at the call of the President, started its work with
avision for a new constitution that would include improvements to the current government
system."® However, the opposition bloc carried out studies limited to the change of the
government system, rather than making a new constitution. Some of the opposition polit-
ical parties completed their work on the “Strengthened Parliamentary System” proposals
they had initiated and shared these proposals with the public.?

It seems that constitutional efforts will gain momentum in the coming period. In the short
term, it is understood that these searches will develop not in the direction of a new consti-
tution, but in the direction of making changes in the existing constitution and this change
will be limited to a change in the government system.

The main basis of the prediction that constitutional searches will be limited to constitu-
tional amendments in the upcoming period is the absence of the social and political en-
vironment necessary for making a new constitution in Turkey. In a socio-political climate
where tensions and polarisation in the ethno-cultural and political areas are widespread
and deep, it is not possible to make a new constitution on the basis of broad consensus.
Turkey’s historical experience (baggage) on constitution-making and the current condi-
tions it has shaped make it impossible to make a new constitution in the short term.

4.2.2. Obstacles to the Making of a New Constitution

When we look at the history of the Ottoman-Turkish constitutions, we see that none of
the constitutions adopted and put into effect until today, with the exception of the 1921
Constitution, were the product of the free will of the people. This data expresses the his-
torical baggage of Turkey’s inability to make a new constitution on the basis of general
consensus.

(118) MHP, the junior partner of the government, shared the basic principles of the new constitution work it had prepared with the press
on May 4, 2021. See. https://t24.com.tr/haber/canli-bahceli-salgin-yonetimi-dogru-bir-sletme-yapillamakdir, 950262
(Access date: 28.07.2021). The AK Party’s new constitution work has not yet been completed.

(19) For the first time, the Future Party shared its work titled “Future Model in the Political System - Strengthened Parliamentary
System for Full Democracy” with the public in 2020. (Access date: 28.07.2021).
https://gelecekpartisi.org.tr/duyuru/siyasal-sistemde-gelecek-modeli-tam-demokrasi-icin-guclenenilmis-parlamenter-sistem
Secondly, IYI Party Chairman Meral Aksener shared the general framework of the “improved and strengthened parliamentary
system” proposal with the public in her parliamentary group speech on May 26, 2021. (Access date: 28.07.2021)
https://www.cumhuriyet.com.tr/haber/aksenerden-erdogana-daha-ne-kadar-sessiz-kalacaksin-1839293. Thirdly, CHP shared with
the press the outline of its report titled “Strengthened Parliamentary System for the Democratic State of Law, Independent and
Impartial Judiciary”. (Access date: 28.07.2021)
https://www.gazeteduvar.com.tr/chpnin-parlamenter-sistem-onerisi-vatandasa-yasa-teklifi-ve-veto-hakki-haber-1526963
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muoyu desteginin hizla distiglni gosteriyor. Muhalefetin basindan beri karsi ¢iktig
bu yeni hiikiimet sistemine yonelik tepkinin, iktidar bloguna destek veren se¢cmen
kitlesinin belirli bir kisminda da goriilmesi, iktidar ve muhalefet cephesini anayasa
calismalari konusunda hareketlendirdi. iktidar cephesi, Cumhurbaskaninin gagri-
si Uzerine, ylrirlikteki hiikliimet sisteminde iyilestirmeler yapilmasini da icerecek
yeni bir anayasa vizyonuyla caligmalarini baslatti.!"® Muhalefet cephesi ise, yeni bir
anayasa yapmak Ulzere degil, hiikimet sistemi degisikligiyle sinirli olarak ¢alisma-
lar ylrltti. Muhalefete mensup siyasi partilerin bir kismi, daha 6nce baslattiklari
“Gliglendirilmis Parlamenter Sistem” onerilerine iligskin calismalarini tamamlayarak,
bu 6nerilerini kamuoyuyla paylagti.(™

Oyle goriiniiyor ki, 6niimiizdeki siiregte anayasal arayislar hiz kazanacaktir. Kisa va-
dede bu arayislarin, yeni bir anayasa istikametinde degil, mevcut anayasada degisik-
lik yapma yoniinde gelisecegi ve bu degisikligin hiikiimet sistemi degisikligiyle sinirli
olacagi anlasihyor.

Oniimiizdeki siiregte anayasal arayislarin anayasa degisiklikleriyle sinirli olacagina
iliskin 6ngoriiniin temel dayanagi, Tirkiye'de yeni bir anayasa yapmak igin gerekli
olan toplumsal ve siyasal ortamin bulunmamasidir. Etno-kiiltiirel ve siyasal alanda
gerginligin ve kutuplagmanin yaygin ve derin oldugu bir toplumsal-siyasal iklimde ge-
nis uzlasi temelinde yeni bir anayasa yapmak mimkiin degildir. Tlrkiye’nin anayasa
yapimina dair tarihsel tecriibesi (bagaji) ve onun sekillendirdigi giincel kosullari, kisa
vadede yeni bir anayasa yapimini imkansiz kilyor.

4.2.2. Yeni Bir Anayasa Yapmanin Oniindeki Engeller

Osmanli-Tiirkiye anayasalar tarihine goz atildiginda, -1921 Anayasasini harig tutacak
olursak- bugiine kadar kabul edilip ylriirlige konan anayasalardan higbirinin halkin
Ozglr iradesinin Urind olmadigl gorilir. Bu veri, Tlrkiye’nin genel uzlagl temelinde
yeni bir anayasa yapamamasinin tarihsel bagajini ifade eder.

(118) iktidarin kiigiik ortad olan MHP, hazirladigi yeni anayasa calismasinin temel esaslarini 4 Mayis 2021de basinla paylasti. Bkz.
https://t24.com.tr/haber/canli-bahceli-salgin-yonetimi-dogru-bir-sekilde-yapilmaktadir, 950262
(Erigim tarihi: 28.07.2021). AK Parti'nin yeni anayasa calismasi ise heniiz tamamlanmamis bulunuyor.

(119) " ilk kez Gelecek Partisi 2020 yili ierisinde “Siyasal Sistemde Gelecek Modeli - Tam Demokrasi igin Giilendirilmis Parlamenter
Sistem” baglikli galismasini kamuoyuyla paylasti. (Erisim tarihi:28.07.2021).
https://gelecekpartisi.org.tr/duyuru/siyasal-sistemde-gelecek-modeli-tam-demokrasi-icin-guclendirilmis-parlamenter-sistem
ikinci olarak, IYi Parti Genel Baskani Meral Aksener, 26 Mayis 2021 tarihli TBMM grup konusmasinda “iyilestirilmis ve giilendirilmis
parlamenter sistem" Gnerisininin genel gercevesini kamuoyuyla paylast. (Erisim tarihi: 28.07.2021).
https://www.cumhuriyet.com.tr/haber/aksenerden-erdogana-daha-ne-kadar-sessiz-kalacaksin-1839293
Ugtincii olarak CHP, hazirladigi “Demokratik Hukuk Devleti igin Giiglendirilmis Parlamenter Sistem, Bagimsiz ve Tarafsiz Yarg!”
baglikli raporun anahatlarini basinla paylast. (Erisim tarihi: 28.07.2021).
https://www.gazeteduvar.com.tr/chpnin-parlamenter-sistem-onerisi-vatandasa-yasa-teklifi-ve-veto-hakki-haber-1526963
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The first Ottoman Constitution, Kanun-u Esasi (“The Basic Law”), dated 1876, was pre-
pared by a committee (Cemiyet-i Mahsusa) appointed by the Sultan, consisting of 18 civ-
il-military bureaucrats and 10 scholars.™ The 1876 Constitution was neither drafted by
a representative constituent assembly nor adopted by a referendum. Therefore, Kanun-i
Esasi lacked a democratic character. Legally, it was an “edict - constitution” that was put
into effect with the unilateral declaration of will of the sultan.t?"

The 1921 Constitution, the second of the Ottoman-Turkish constitutions, was accepted by
the Grand National Assembly (GNA), which convened on April 23", 1920, and served as
a constituent assembly with extraordinary powers. As such, the GNA had the distinction
of being the only constituent assembly elected by the will of the people in the political
history of Turkey./ The GNA consisted of members from the last Ottoman Assembly,
the newly elected and Maltese exiles.'?® Apart from the lack of representation created
by the absence of non-Muslim minorities, it must be said that the GNA was a pluralistic
assembly in which different segments of society were represented at that time. GNA had
a high representative power, sociologically as well as politically. Due to these features of
the assembly, the 1921 Constitution is accepted as the most democratic, even the only
democratic constitutional text among the Ottoman-Turkish constitutions.(?¥

The 1924 Constitution, which is the third of the Ottoman-Turkish constitutions and the
first constitution of the Republican period, was made by the second Assembly, which was
formed by the election held after the re-election decision (in 1923) when the 1921 Constitu-
tion was in force. This election took place in an environment where the Second Group, rep-
resenting the opposition in the First Assembly, decided not to participate in the elections
as a group, and the candidates for the First Group were determined by a single person
(Mustafa Kemal). None of the deputies who opposed Mustafa Kemal in the first Assembly
were re-elected. Therefore, the new legislature appeared to be a parliament completely
dominated by the Kemalists.t?® The democratic quality of the constitution made by this
new Assembly, whose democratic representation and pluralistic character had been con-
siderably eroded compared to the previous Assembly, was considerably low in terms of
the method of making it.

The 1961 Constitution, the second constitution of the Republican era, was made following
a military coup. The military junta, known as the National Unity Committee (NUC), decided

(120) Biilent Tanér: Osmanli-Tiirk Anayasal Gelismeleri (1789-1980), Afa Yayinlari, Istanbul, 1996, s. 101.

(121) Tanér: s.102.

(122) Ergun Ozbudun: 1921 Anayasasi, Atatiirk Kiiltiir, Dil ve Tarih Yilksek Kurumu Atatiir Arastirma Merkezi, Ankara, 2008, s. 49.

(123) Tandr: s. 177.

(124) Tandr:s.

(125) Ergun Ozbudun/ Omer Faruk Gengkaya: Tiirkiye'de Demokratiklesme ve Anayasa Yapimi Politikas), Dogan Kitap, istanbul, 2010, s. 21.
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ilk Osmanli Anayasasi olan 1876 tarihli Kanun-u Esasi, Padisah tarafindan atanan, 18
sivil-asker biirokrat ve 10 ulemadan olusan bir kurul (Cemiyet-i Mahsusa) tarafindan
hazirlandi.®9 1876 Anayasasi, temsili bir kurucu meclis tarafindan hazirlanmadigi
gibi, bir referandumla da kabul edilmedi. Dolayisiyla, Kanun-i Esasi, demokratik bir
nitelikten yoksundu. Hukuki olarak, padisahin tek tarafli irade beyaniyla yirirlige
konan bir “ferman anayasa” niteligindeydi.t?"

Osmanli-Tirk anayasalarinin ikincisi olan 1921 Anayasasi, 23 Nisan 1920’de topla-
nan ve olaganisti yetkilere sahip bir kurucu meclis olarak gérev yapan Biyik Mil-
let Meclis (BMM) tarafindan kabul edildi. Bu isleviyle BMM, Tiirkiye siyasi tarihinin,
halkin iradesiyle segilmis tek kurucu meclis olma 6zelligine sahipti."? BMM, son
Osmanli Meclisinden, yeni yapilan segcimden ve Malta siirgliniinden gelen liyelerden
oluguyordu.' Misliiman olmayan azinliklarin bulunmamasinin yarattigi temsil agig|
disinda BMM’nin, o glinkii toplumun farkl kesimlerinin temsil edildigi ¢ogulcu bir
meclis oldugunu sdylemek gerekir. BMM, siyasal bakimdan oldugu kadar sosyolojik
olarak da yiiksek bir temsil gliciine sahipti. Meclisin sahip oldugu bu &zellikler ne-
deniyledir ki, 1921 Anayasasi, Osmanli-Tiirkiye anayasalari igerisinde en demokratik,
hatta tek demokratik anayasa metni olarak kabul edilir.®4

Osmanli-Tirk anayasalarinin lglinclisli, Cumhuriyet déneminin ise ilk anayasasi
olan, 1924 Anayasasi, 1921 Anayasasi’nin ylrirlikte oldugu bir donemde (1923’te)
alinan secimlerin yenilenmesi karari sonrasinda gergeklestirilen segimle olusan ikin-
ci Meclis tarafindan yapildi. Bu segim, Birinci Meclis’te muhalefeti temsil eden Ikinci
Grup’un secgimlere grup olarak katilmama karari aldigi ve Birinci Grup adaylarinin
tek bir kisi (Mustafa Kemal) tarafindan belirlendigi bir ortamda gergeklesti. ilk Mec-
liste Mustafa Kemal’e muhalefet eden milletvekillerinden higbiri yeniden secgilmedi.
Dolayisiyla yeni yasama organi, tamamiyla Kemalistlerin hakimiyetindeki bir meclis
goriintlisiine sahip oldu.™ Bir 6nceki Meclise gore demokratik temsil ve gogulcu
niteligi onemli dlglide térplilenmis olan bu yeni Meclisin yaptig anayasanin -yapim
yontemi itibariyle- demokratik niteligi bir hayli diislik oldu.

Cumbhuriyet doneminin ikinci anayasasi olan 1961 Anayasasi, askeri bir darbe sonra-
sinda yapildi. Milli Birlik Komitesi (MBK) olarak anilan askeri cunta, yeni bir anayasa
yapmak tzere bir “Kurucu Meclis” olusturulmasina karar verdi ve bu amagla iki kanun

(120) Biilent Tanér: Osmanli-Tiirk Anayasal Gelismeleri (1789-1980), Afa Yayinlari, istanbul, 1996, s. 101.

(121) Tanér: s. 102.

(122) Erqun Ozbudun: 1921 Anayasas, Atatiirk Kiiltiir, Dil ve Tarih Yilksek Kurumu Atatiir Aragtirma Merkezi, Ankara, 2008, s. 49.

(123) Tanor: s. 177.

(124) Tanor:s.

(125) Ergun Ozbudun/ Omer Faruk Gengkaya: Tiirkiye'de Demokratiklesme ve Anayasa Yapimi Politikasi, Dogan Kitap, istanbul, 2010, s. 21.
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to form a “Constituent Assembly”to make a new constitution and passed two laws for this
purpose. The laws stipulated that the Constituent Assembly would consist of the NUC
and the House of Representatives. Some of the members of the House of Representa-
tives consisted of the members elected from the provinces in two-stage elections, some
of the representatives elected by political parties other than the Democratic Party (DP),
another part of the members appointed by the President of the Republic and the NUC,
and finally, members elected by professional organisations and various associations.?®
The Constituent Assembly, in which the ousted DP members were not represented at
all, largely represented the state elite (civil-military bureaucrats and university lecturers)
and the dominance of CHP, which was the main spokesperson of this elite."?” In order to
give democratic legitimacy to the 1961 Constitution, the new constitution, prepared by the
Constituent Assembly, was submitted to a referendum in an environment where anti-con-
stitutional propaganda was not allowed. It was adopted as a result of the referendum held
under pressure and entered into force.

Despite some shortcomings and weaknesses, the 1961 Constitution had the characteris-
tics of a constitution containing the most advanced regulations in terms of basic political
values such as democracy, freedoms, pluralism and the rule of law among Turkish consti-
tutions. Despite these positive features, one of the main reasons why it was not generally
accepted during the period it was in force was that the 1961 Constitution did not attempt
to achieve a general consensus during the process of making it and the DP, which had
considerable public support, was excluded from this process. The constitution’s biggest
misfortune is that it had to coexist with governments that were not at peace with it during
the period in which it was in force.

The fact that the 1961 Constitution did not meet expectations and was relatively unsuc-
cessful, shows that no matter how good the constitutional preferences and arrangements
might be, it is not possible to ensure the permanence of the constitution unless a wide
participation is ensured and consensus is sought in the constitution-making process. In
this respect, the Constitution in question represents an important experience in terms
of showing the necessity of continuing the constitution-making process based on broad
participation, and how mistaken the majoritarian approach is.

The 1982 Constitution, which is still in effect, is a constitution made after a military coup,
just like its predecessor, the 1961 Constitution. The military junta called the “National Se-
curity Council” (NSC), which seized power on September 12, 1980, enacted the “Law
on the Constituent Assembly” in 1981 in order to create the body that would make the

(126) Mustafa Erdogan: Tiirkiye'de Anayasalar ve Siyaset, Hukuk Yayinlari, Ankara, 2016, s. 141.
(127) Ozbudun / Genckaya: s. 26.
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cikardi. Kanunlar, Kurucu Meclisin, MBK ile Temsilciler Meclisi’nden olugsmasini 6ngo-
riyordu. Temsilciler Meclisi liyelerinin bir bolimi iki dereceli segimle illerden segilen
liyelerden, bir bolimi Demokrat Parti (DP) digindaki siyasi partilerin segtikleri temsilci-
lerden, bir baska bolimi Devlet Baskani ve MBK tarafindan atanan lyelerden, son ola-
rak ise meslek kuruluslari ve bazi derneklerce segilen lyelerden oluguyordu.® Devrik
DP mensuplarinin higbir sekilde temsil edilmedigi Kurucu Meclis, biyiik 6lglide devlet
segkinlerini (sivil-asker biirokratlar ve tiniversite 6gretim Uyeleri) ve bu segkinlerin bas-
lica s6zciisii olan CHP hakimiyetini temsil ediyordu.®” 1961 Anayasasi’na demokratik
mesruluk kazandirmak amaciyla, Kurucu Meclis tarafindan hazirlanan yeni anayasa, fii-
len anayasa karsiti propagandaya izin verilmeyen bir ortamda halkoylamasina sunuldu.
Baski altinda yapilan halkoylamasi neticesinde kabul edilerek yiriirliige girdi.

icerdigi kimi eksiklikler ve zaaflara ragmen 1961 Anayasasi, Tiirk anayasalari igerisin-
de, demokrasi, 6zglrliikler, gogulculuk ve hukukun Gstiinligl gibi temel siyasi deger-
ler bakimindan en ileri diizenlemeleri iceren bir anayasa niteligine sahipti. Bu olumlu
ozelliklerine ragmen, yurirlikte oldugu dénem icerisinde genel kabul gormemesinin
temel nedenlerinden biri, 1961 Anayasasi’nin yapim siirecinde genel bir uzlasi sagla-
ma gabasi igerisine girilmemesi ve toplumun énemli bir destegine sahip olan DP’nin
bu siliregten dislanmis olmasidir. En biyiik sanssizhigl, yurirlikte oldugu donem ige-
risinde kendisiyle barisik olmayan iktidarlarla birlikte yasamak zorunda kalmasidir.

1961 Anayasasi’nin beklentilere karsilik gelmemesi ve gorece basarisiz olmasinin
bize gosterdigi gercek sudur: Anayasal tercihler ve diizenlemeler ne kadar iyi olursa
olsun, anayasa yapim siirecinde genis bir katilim saglanmadig ve uzlagma aranma-
dig muddetge, anayasanin kaliciligini saglamak miimkiin degildir. Bu yoniyle s6z
konusu Anayasa, anayasa yapim sirecinin genis bir katilima dayali olarak stirdiir-
menin gerekliligini, gogunlukgu yaklagimin ise ne denli yanlis oldugunu gostermesi
acisindan énemli bir deneyimi temsil eder.

Halen yirirlikte olan 1982 Anayasasi da -tipki selefi 1961 Anayasasi gibi- askeri bir
darbe sonrasinda yapilan bir anayasadir. 12 Eylil 1980°de yonetime el koyan “Milli
Giivenlik Konseyi” (MGK) adli askeri cunta, yeni anayasayi yapacak organi olustur-
mak amaciyla 1981 yilinda “Kurucu Meclis Hakkinda Kanun”u g¢ikardi. Bu Kanun, Ku-
rucu Meclisin, MGK ile “Danisma Meclisi’nden olusmasini éngoriiyordu. Danisma
Meclisi’nin, 40’1 dogrudan dogruya, 120’si ise valiliklerin dnerisi izerine MGK tarafin-
dan atanan 160 liyeden olugsmasi kabul ediliyordu. Danisma Meclisi’ne atanabilmek
igin, tyelerin 11 Eyliil 1980 itibariyle partisiz olmalari sarti araniyordu.?®

(126) Mustafa Erdogan: Tirkiye'de Anayasalar ve Siyaset, Hukuk Yayinlari, Ankara, 2016, s. 141.

(127) Ozbudun / Gengkaya: s. 26.
(128) Erdogan: Tiirkiye'de Anayasalar ve Siyaset, s. 183-190.
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new constitution. This Law envisaged that the Constituent Assembly would consist of the
NSC and the “Consultative Assembly”. It was accepted that the Consultative Assembly
consisted of 160 members, 40 of whom were directly appointed by the National Security
Council, and 120 of them were appointed by the NSC through the recommendations of the
governorships. In order to be appointed to the Consultative Assembly, members had to be
non-party members as of September 11t 1980.¢2%

The 1982 Constitution, which was prepared by the Consultative Assembly and finalized
by the NSC, was put to a referendum under heavy political pressure and accepted with a
very high rate. The 1982 Constitution, which was prepared by a parliament composed of
appointees, given its final form by the members of the military junta, presented and ac-
cepted by a referendum held in an environment where all kinds of discussion, questioning
and criticism were prohibited and those who act contrary to it were punished, is a legal
document which has very low democratic legitimacy and which lacks social consensus.?9

To make a general assessment of the construction methods of the constitutions adopted
in the Ottoman-Turkish history, four of the five constitutions were made not by the “con-
tractual method”, which envisages the participation (grassroots-based, bottom-up) and
consensus of different segments of society and their political representatives, but by the
“hierarchical method”, that is, by a non-representative person, board or assembly (that
is, by top-down methods).®® The only exception to the hierarchical method was the 1921
Constitution, which was prepared and accepted under the extraordinary circumstances
of an extraordinary period, in an environment where social consensus was needed, and
which remained in force for a very short time (approximately three years). The Constitution
in question is the only democratic constitution based on the contract method in the histo-
ry of Ottoman-Turkish constitutions in terms of its preparation and adoption.®3"

Considering that the 1921 Constitution was drafted under conditions of war, when the
support of all segments of society was needed, and that it was designed as a short-term
temporary constitution, it should be considered as an accidental situation imposed by
necessity that a broad consensus was achieved in the making of this Constitution. There-
fore, it does not have the qualifications to represent the general trend towards constitu-
tion-making in Turkey. The general trend is manifested in the practices of those who hold
de facto and/or de jure power in the state making their own constitutions and imposing it
on other segments of society without seeking a compromise.

(128) Erdogan: Tiirkiye'de Anayasalar ve Siyaset, s. 189-190.
(129) Erdem: 1982 Anayasasinin Seriveni, s. 134.

(130) For constitution-making methods, see Yavuz Atar: “Anayasa Yapimi Siirecinde Demokratik ilkeler”, Yeni Tiirkiye, Sayi 30/2,
(Kasim-Aralik 1999), s.546-551.

(131) Tangr: s.191.

Danigsma Meclisi tarafindan hazirlanan MGK tarafindan son sekli verilen 1982 Anaya-
sasl, agir siyasi baskilar altinda halkoylamasina sunularak gok yliksek bir oranla ka-
bul edildi. Atanmiglardan olugan bir meclis tarafindan hazirlanan, askeri cunta lye-
lerince son sekli verilen, her tiirli tartisma, sorgulama ve elestirinin yasaklandigi ve
buna aykiri hareket edenlerin cezalandirildigl bir ortamda halkoyuna sunulup kabul
edilen 1982 Anayasasi, demokratik mesrulugu ¢ok diisiik ve toplumsal mutabakati
saglamaktan da yoksun olan bir hukuki belgedir.(2?

Osmanli-Tiirkiye tarihinde kabul edilen anayasalarin yapim yéntemlerine iligskin ge-
nel bir degerlendirme yapmak gerekirse; bes anayasadan dordiiniin, toplumun farkli
kesimlerinin ve onlarin siyasi temsilcilerinin katilimini (tabana dayali, agsagidan yu-
kar) ve konsensiisiinli 6ngdren “sézlesme yéntemi”yle degil, “hiyerarsik yéntem”le,
yani temsili niteligi olmayan bir kisi, kurul ya da meclis tarafindan (tepeden inme,
yukaridan asagi yontemlerle) yapildigi anlagiliyor.®® Hiyerarsik yontemin tek istisna-
sini, olaganlstli bir donemin olagantiistl kosullar altinda, toplumsal uzlasiya gerek-
sinim duyuldugu bir ortamda hazirlanip kabul edilen ve gok kisa bir siire (yaklasik tig
yil) yirtrlikte kalan 1921 Anayasasi olusturdu. S6z konusu Anayasa, Osmanli-Tlrk
anayasacilik tarihinde, hazirlanig ve kabul edilis 6zellikleri agisindan, s6zlegsme yon-
temine dayali tek demokratik anayasadir.3"

1921 Anayasasi’nin, toplumun biitiin kesimlerinin destegine ihtiya¢ duyuldugu savas
kosullarinda yapildigi ve kisa slreli gegici bir anayasa olarak kurgulandigi dikkate
alindiginda, bu Anayasanin yapiminda olabildigince genis bir uzlasinin saglanmis
olmasini, zorunlulugun dayattig1 arizi bir durum olarak degerlendirmek gerekir. Do-
layisiyla, Tlrkiye’de anayasa yapimina dair genel egilimi temsil etme niteligine sahip
degildir. Genel egilimin, devlet iginde de facto ve/veya de jure iktidari elinde bulun-
duranlarin, bir uzlagma arayisi icerisine girmeden kendi anayasalarini yapip toplu-
mun diger kesimlerine dayatmasi seklinde tezahir ettigi goriliyor.

Turkiye'de anayasa yapim siireclerine hakim olan bu genel egilim (tarihsel bagaj), biri
2007’de digeri 2011-2013 arasinda olmak lizere iki dnemli yeni anayasa yapim teseb-
blislinlin basarisizlikla sonuglanmasina yol acti. Fakl bir ifadeyle, yakin bir gegmiste
gercgeklestirilen iki yeni anayasa girisiminde sonug elde edilemeyerek tarihsel gele-
nekte bir kirllma yaratilamadi. Bdylece, Tiirkiye toplumunun kendi 6zgiir iradesiyle
genel uzlagl temelinde bir anayasa yapamamis olma ayibina devam edilmis olundu.

(129) Erdem: 1982 Anayasasinin Seriiveni, s. 134.

(130) Anayasa yapimi yéntemleri igin bkz. Yavuz Atar: “Anayasa Yapimi Siirecinde Demokratik ilkeler”, Yeni Tiirkiye, Sayi 30/2,
(Kasim-Aralik 1999), s.546-551.

(131) Tangr: s.191.
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This general trend (historical baggage) that dominates the constitution-making processes
in Turkey has led to the failure of two major new constitution-making attempts, one in
2007 and the other between 2011 and 2013. To put it differently, two new constitutional
initiatives that took place in the recent past did not yield results and thus did not create a
break in the historical tradition. Thus, the shame of not being able to make a constitution
on the basis of general consensus of the Turkish society’s own free will remained an issue.

The attempt to make a new and civilian constitution for the first time during the period
when the 1982 Constitution was in force (in 2007) was initiated by the ruling AK Party.
The first effort was brought up amid a series of political crises during the 2007 presiden-
tial election process. During this period, demonstrations under the name of “Republican
Meetings” were held in various parts of the country in order to prevent the ruling AK Party
from electing a person from its own political position as president. Immediately after the
first round of the presidential election voting in the Grand National Assembly of Turkey
took place, (on April 27, 2007), a threatening statement was made public on the website
of the General Staff, which would later be named “e-memorandum”. Subsequently, on
May 1st, 2007, the famous “367 decision” was made by the Constitutional Court -despite
the clear provision of the Constitution- which made the election of the president difficult
by the Assembly and the first round of voting in the Assembly was cancelled. Upon this
decision, an early general election was decided in the Assembly.3?

Before the elections, which were decided to be held on July 22", 2007, the AK Party start-
ed to work on a new constitution. The initial aim of the AK Party was to present the new
constitution draft to be prepared by a commission composed of experts, after it was final-
ized by the AK Party, for public discussion and then to bring it to the parliament as a con-
stitutional proposal. It was envisaged that a broad consensus would be reached through
discussions at both the pre-legislative and legislative stages. To this end, an informal
commission consisting of a group of constitutional law professors was first established
in June to draft a new constitution. After the draft text completed by the commission was
handed over to the AK Party, the work on the new constitution was shelved due to some
differences of opinion within the AK Party and some developments that took place during
the process.®®

A second attempt on the basis of a broad constitutional consensus, took place after the
2011 elections. After the 2011 elections, the TGNA, which had a high representation rate of
95%, undertook the mission of making a new constitution. For this purpose, an informal
“Constitutional Reconciliation Commission” based on equal representation of the four po-

(132) For extensive information on the developments of the 2007 Presidential elections, see Ozbudun / Genckaya:, s. 97-104.
(133) Ozbudun / Genckaya: s. 104-106.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

1982 Anayasasinin yiirirlikte oldugu dénem igerisinde (2007 yilinda) ilk kez yeni ve
sivil bir anayasa yapma girisimi, iktidardaki AK Parti tarafindan baglatildi. Bunlar-
dan ilki, 2007 cumhurbagkanlig secim slirecinde yagsanan bir dizi siyasi krizin orta-
sinda glindeme getirildi. Bu donem igerisinde, iktidardaki AK Parti’'nin kendi siyasi
cizgisinden bir ismi cumhurbaskani olarak segmesini engellemek amaciyla ilkenin
cesitli yerlerinde “Cumhuriyet Mitingleri” adiyla gosteriler diizenlendi. TBMM’deki
cumhurbasgkani segimi oylamasinin ilk turunun gergeklegsmesinden hemen sonra, (27
Nisan 2007°de) Genelkurmay Bagkanlig internet sitesinden, daha sonra “e-muhtira”
olarak adlandirilacak tehdit igeren bir bildiri kamuya agiklandi. Bunun akabinde 1
Mayis 2007°de, Anayasa Mahkemesi tarafindan, -Anayasanin agik hiikmiine ragmen-
cumhurbaskanin Meclis tarafindan secimini gliglestirici Unli “367 karari” verildi ve
Mecliste yapilan birinci tur oylama iptal edildi. Bu karar lizerine Mecliste erken genel
segim karari alind.0%2

22 Temmuz 2007°de yapilmasi kararlastirilan secimlerin dncesinde AK Parti, yeni
anayasa galigmalarini baslatti. AK Parti’nin baslangictaki amaci, uzmanlardan olusg-
turulacak bir komisyon tarafindan hazirlanacak yeni anayasa taslagina AK Parti ta-
rafindan son hali verildikten sonra kamuoyunun tartismasina sunmak ve daha sonra
anayasa teklifi olarak parlamentoya getirmekti. Gerek yasama dncesi, gerek yasama
organi asamalarinda gergeklesecek tartismalarla genis bir uzlagsmaya varilmasi 6n-
goruluyordu. Bu amagla ilk olarak, Haziran ayi icerisinde, yeni anayasa taslagi hazir-
lamak amaciyla bir grup anayasa hukuk profesériinden olusan informel bir komisyon
kuruldu. Komisyonun tamamladigi taslak metni AK Parti’ye teslim edildikten sonra,
gerek AK Parti igerisindeki bazi goris ayriliklari, gerekse ilerleyen siireg igerisinde
yasanan birtakim gelismeler nedeniyle, yeni anayasa galismasi rafa kaldirildi.(39

Genis ¢apl bir anayasal uzlagl temelinde ikinci bir girisim 2011 segimleri sonrasi ger-
ceklesti. 2011 segimlerinin ertesinde, %95 gibi yliksek bir temsil oranina sahip olan
TBMM, yeni bir anayasa yapma misyonunu lstlendi. Bu amagla, TBMM’de grubu bu-
lunan dort siyasi partinin esit temsili esasina dayali informel nitelikli bir “Anayasa
Uzlasma Komisyonu” olusturuldu. Komisyon, 19 Ekim 2011’de ¢alismalarina basladi.
Ote yandan, yeni anayasa yapim siirecinde katiimciligin saglanmasi amaciyla gesitli
yontemler gelistirildi. Bu gergevede, cok sayida siyasi parti, meslek orgiti, sivil top-
lum kurulusu, Universite ve kamu kurumu temsilcileri Komisyon tarafindan dinlendi
ve TBMM biinyesinde agilan web sayfasi ve e-posta gibi iletisim kanallariyla vatan-
daslarin ve kuruluslarin goriis bildirmeleri saglandi. Yaklasik iki yil stiren ¢aligmalar

(132) 2007 Cumhurbaskanhdi segim siirecinde yasanan gelismeler hakkinda genis bilgi igin bkz. Ozbudun / Gengkaya:, s. 97-104.
(133) Ozbudun / Gengkaya: s. 104-106.
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litical parties with groups in the Grand National Assembly of Turkey was established. The
commission started its work on 19 of October 2011. At the same time, various methods
were developed to ensure participation in the new constitution-making process. In this
context, representatives of many political parties, professional organizations, non-govern-
mental organizations, universities and public institutions were heard by the Commission,
and citizens and organizations were allowed to express their opinions through commu-
nication channels such as a web page and e-mail established for the Grand National
Assembly of Turkey. After nearly two years of work, the Commission, which was able to
reach consensus on only 59 articles of the 172-item negotiation text, ended its work before
reaching its target for a new constitution.®%

The fact that the first of the new constitution initiatives was terminated at a very early
stage and that the second one ended after a certain point has once again shows that
the historical tradition has not changed, that the polarisation in the social and political
sphere continues and that this hinders wide-ranging constitutional consensus. In both
processes, there were intense debates, tensions and conflicts along the secular-religious
and Turkish-Kurdish ethno-cultural axes and their political extensions. It was impossible
to make a new constitution in such a conflict environment. As a matter of fact, Cemil
Cicek, President of the TGNA, who was one of the important political actors of the process
between 2011 and 2013, expressed this impossibility in a statement he made in 2012: “If a
constitution is to be made, a constitution cannot be made where fists are clenched; laws
are made when people shake hands”."%%

4.2.3. In Lieu of a Conclusion: A Roadmap for the Making of a New Constitution

It should be said that it is not possible for Turkish society to make a new constitution on
the axis of a broad-based consensus in the short term, and the main reason for this is the
deep polarisation in the ethno-cultural and political field. However, with gradual strategies
to be followed, it may well be possible to make a transitional constitution in the medium
term and a permanent one in the long term. For this, it is necessary to focus on a short,
medium and long-term action plan.

Before moving on to the steps to be taken in the short term, the first thing that needs to
be done is to accept the reality of Turkey’s polarised society. As one of the most important
constitutional lawyers and political scientists Ergun Ozbudun points out:

(134) Taylan Barin: Uzlasma Yolunda Komisyon'un Uzlastigi Maddeler ve Anayasa, SETA Analiz Raporu, Agustos 2013, s. 7-10.
(135) Yeni Safak Gazetesi, 4 Mart 2012.
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sonucunda, 172 maddelik miizakere metninin ancak 59 maddesi lizerinde uzlasi sag-
layabilen Komisyon, yeni bir anayasa hedefine varamadan galigmalarina son verdi.®4

Yeni anayasa girisiminden ilkinin cok erken bir agamada, ikincisinin ise belirli bir
mesafe kaydedildikten sonra sonlanmis olmasi, tarihsel gelenegin degismedigini,
toplumsal ve siyasal alanda yasanan kutuplasmanin devam ettigini ve bunun da ge-
nis capli anayasal uzlasiyl engelledigini bir kez daha gostermis oldu. Her iki siirecte
de, Ozellikle laik-dindar ve Turk-Kirt etno-kiltirel eksenlerinde ve bunlarin siyasal
uzantilar arasinda tartigmalar, gerginlikler ve gatismalar yogun olarak yasaniyor-
du. Boylesi ¢atismali ortamlarda yeni bir anayasa yapmak olanak digiydi. Nitekim,
2011-2013 arasindaki siirecin 6nemli siyasi aktorlerinden biri olan donemin TMMM
Baskani Cemil Cigek, bu imkansizligi, 2012 yilinda yaptig1 bir agiklamada su sekilde
ifade ediyordu: “Eger bir anayasa yapilacaksa, yumruklarin sikildigi yerde anayasa
yapilamaz, birbirimizin elini siktig ortamda yasa yapilir.”1

4.2.3. Sonug Yerine: Yeni Anayasa Yapimi icin Yol Haritasi

Tirkiye toplumunun kisa vadede genis tabanli bir uzlasi ekseninde yeni bir anaya-
sa yapmasinin mimkiin gérinmedigini ve bunun temel sebebinin ise etno-kiiltiirel
ve siyasal alanda yasanan derin kutuplagsma oldugunu ifade etmek gerekir. Ancak,
izlenecek agsamali stratejilerle orta vadede bir gegis dénemi anayasasi, uzun vadede
ise kalici bir anayasa yapmak pekala miimkiin olabilir. Bunun igin, kisa, orta ve uzun
vadeli bir eylem plani lizerinde yogunlasmak gerekiyor.

Kisa vadede atilacak adimlara gegcmeden 6nce, yapilmasi gerekenlerin basinda Tiir-
kiye’nin kutuplagmis toplum gergekliginin kabul edilmesi geliyor. Tiirkiye’'nin yetistir-
digi en 6nemli anayasa hukukgusu ve siyaset bilimcisi olan Ergun Ozbudun’un dikkat
cektigi gibi,
“Tiirk milletinin ‘bélliinmez biitiinligli’ ydniindeki blitiin edebi ve hamasi ifade-
lere ragmen, ¢agdas Tiirkiye toplumunun, milletlerarasi literatiirdeki tanimina uy-
gun ‘béliinmlis’ (divided) veya ‘gogulcu’ (plural) bir toplum oldugu gerceginin ka-
bul edilmesi gerekir. Gergekten, gliniimiiz Tiirkiye toplumunun, etnik (Tirk-Kiirt),
mezhepsel (Siinni-Alevi) ve dinsel/ideolojik (militan laiklik-dini muhafazakéarlik)
cizgileriyle derinden béliinmiis bir toplum oldugunda siiphe yoktur.”13®

(134) Taylan Barin: Uzlasma Yolunda Komisyon'un Uzlastigi Maddeler ve Anayasa, SETA Analiz Raporu, Agustos 2013, s. 7-10.
(135) Yeni Safak Gazetesi, & Mart 2012.

(136) Ozbudun: Anayasa Yapiminda Parakendeci Yéntem, s. 197.
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“Despite all the literary and heroic expressions of the ‘indivisible unity’ of the Turkish
nation, contemporary Turkish society is ‘divided’ or ‘pluralist’ in accordance with the
definition in the international literature, and this fact must be acknowledged. Indeed,
there is no doubt that today’s society in Turkey is deeply divided along ethnic (Turk-
ish-Kurdish), sectarian (Sunni-Alawite) and religious/ideological (militant secular-
ism-religious conservatism) lines”.1%®

The policy of “burying one’s head in the sand” in the face of the polarised reality of Turkey
has not only not eliminated this reality but exacerbated it even more. As in all problem ar-
eas, the first thing to do in solving this problem is to accept the problem and then produce
the policies for its solution.

What needs to be done in the short term is to take steps to increase confidence and
to clear the way for the constitutions to be made in the medium and long term. In this
framework, first of all, legislative provisions that prevent the use of fundamental rights and
freedoms, especially freedom of expression, press and association, should be eliminated.
Political parties and election legislation should be reviewed in order to end the dominance
of leaders in the functioning of political parties, to strengthen democracy within the party,
and to ensure fairness in representation. A “Political Ethics Law” should be enacted in
order to ensure the prestige of politics and trust in the political institution, and to ensure
that politics is carried out within the framework of ethical principles.

Much more important than eliminating the deficiencies arising from the legislation and
solving the problems is the improvement of administrative practice. For this to happen,
there is often no need for the rulers to give orders or instructions. Public officials take their
cues from the stance, behaviour and attitudes of the officials who govern the country and
develop the “appropriate” attitude regarding what to do and how to behave. Meanwhile, all
political actors, especially members of the government, should avoid using an exclusion-
ary, marginalising and hostile language. They should not forget that the conciliatory style
is a necessity of democratic politics as much as the confrontational style. Even the easing
of the language of politics alone will have a positive effect on the polarisation experienced
on the social plane.

As a result of such confidence-building steps to be taken in the short term, it will be pos-
sible to ease the social and political climate, and to draft a transitional constitution with
an incrementalist approach in the medium term. At this stage, since it is very difficult to
reach consensus solutions on basic (foundational) problem areas such as the definition of
citizenship, education in mother tongue, cultural identity rights, local autonomy or decen-
tralized administration, the status of the Directorate of Religious Affairs and religious edu-

(136) Ozbudun: Anayasa Yapiminda Parakendeci Yéntem, s. 197.
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Kutuplagmis Tirkiye gercekligi karsisinda bugiine kadar izlenen “bagini kuma gém-
me” siyaseti, bu gergekligi ortadan kaldirmadigi gibi daha da derinlestirdi. Bitin
sorun alanlarinda oldugu gibi bu sorunun ¢éziimiinde de yapilmasi gereken ilk gey,
sorunu kabullenmek ve ardindan ¢6zlimi icin siyaset Gretmektir.

Kisa vadede yapilmasi gereken, giiven artirici adimlar atmak, orta ve uzun vadede
yapilacak anayasalar icin yol temizligi gerceklestirmek olmalidir. Bu gergevede dnce-
likle, basta ifade, basin ve 6rglitlenme 6zgirliigli olmak lizere, temel hak ve 6zgurliik-
lerin evrensel standartlarda kullanimini engelleyen mevzuat hiikiimleri ayiklanmali-
dir. Siyasi partilerin isleyisinde egemen olan lider sultasina son verebilmek, parti igi
demokrasiyi giigclendirebilmek ve temsilde adaleti saglayabilmek igin siyasi partiler
ve secim mevzuatl gézden gecirilmelidir. Siyasetin sayginligini ve siyaset kurumuna
yonelik gliveni saglamak, siyasetin etik ilkeler cergevesinde yapilmasini temin etmek
amaciyla “Siyasi Etik yasasi” ¢ikariimalidir.

Mevzuattan kaynakli eksikliklerin giderilmesi ve sorunlarin ¢éziime kavusturulma-
sindan ¢ok daha énemlisi, idari pratigin iyilestirilmesidir. Bunun gerceklesmesi igin
cogu kez iktidar sahiplerinin emir ve talimat vermesine dahi gerek yoktur. Kamu go-
revlileri, Glkeyi yonetme pozisyonunda olan yetkililerin durugundan, hal ve hareketin-
de dabhi lzerlerine vazife gikarir, ne yapilmasi ve nasil davraniimasi konusunda dogru
bir tavir gelistirirler. Ote yandan, basta iktidar mensuplari olmak iizere, biitiin siyasi
aktorler; diglayici, o6tekilestirici ve dligsmanlastirici bir dil kullanmaktan sakinmalidir-
lar. En az gcatismaci tarz kadar, uzlagsmaci tarzinda demokratik siyasetin bir geregi
oldugunu unutmamalidirlar. Tek basina siyasetin dilinin yumugsamasi dahi, toplumsal
diizlemde yasanan kutuplagma lizerinde olumlu bir yaratacaktir.

Kisa vadede atilacak bu tiir gliven artirici adimlar neticesinde toplumsal ve siya-
sal iklimde yagsanacak rahatlama, orta vadede asamali yaklagimla bir gegis donemi
anayasasini yapmak mimkin olabilecektir. Bu asamada; vatandaslik tanimi, anadil-
de egitim, kiltlirel kimlik haklari, yerel 6zerklik ya da adem-i merkeziyetci yonetim,
Diyanet isleri Bagkanliginin statiisii ve din egitimi gibi temel (foundational) sorun
alanlari lizerinde oydasmaci ¢oziimlere ulagsmak ¢ok gilic oldugundan ve bu sorun
alanlari gerginlikleri ve gatismalari alevlendirme ihtimalini icerdiginden, anayasa ya-
zim slirecinde agamali yaklagimin iki stratejisinden biri tercih edilmelidir. Buna gére,
anayasanin tartigmali konularda ya timiyle sessiz kalmasi veya farkli sekillerde
yorumlanmaya agik hiiklimlere yer verilerek sorunlarin ¢éziimiiniin ertelenmesi ya
da bu konulari olagan yasama ve yarg sireglerine birakilmasi yoluna gidilmelidir.
Asamali yaklagima sadece tartismali sorun alanlarina iliskin bagvurulmalidir. Tar-
tismali basliklarin digindaki biitiin konularda olagan anayasa yazim yéntemi uygu-
lanmalidir.

TURKIYE'DE GATISMA GOZUMU VE ANAYASA YAPIMI

.,

251

o
v



Ave
B 252
L 4

cation, these problem areas pose the possibility of exacerbating tensions and conflicts. In
the constitution-making process, one of the two strategies of the incrementalist approach
should be preferred. Accordingly, the constitution should either remain completely silent
on controversial issues or postpone the resolution of these problems by including provi-
sions that are open to different interpretations or leave these issues to ordinary legislative
and judicial processes. The incrementalist approach should only be used for controversial
problem areas. The usual method of making the constitution should be followed in all
matters except the controversial topics.

With the transitional constitution to be made in the medium term, the institutional struc-
ture and functioning of the state should be regulated in accordance with the principles
of constitutionalism (including the separation of powers, balance and inspection mech-
anisms, ensuring the rule of law and ensuring the independence and impartiality of the
judiciary) and rights and freedoms in the broadest sense. Providing a constitutional guar-
antee to rights and freedoms contribute to the consolidation of the steps taken in the
short term. In this process, polarisation among ethno-cultural groups and the supporters
of political parties will decrease, and mutual relations and communication will develop;
fears will be allayed, and an atmosphere of trust will be created. If all these stages are
experienced, it will be possible to make a permanent constitution.

CONFLICT RESOLUTION AND CONSTITUTION MAKING IN TURKEY

Orta vadede yapilacak gecis donemi anayasasiyla devletin kurumsal yapisinin ve
isleyisinin anayasacilik ilkeleriyle uyumlu bir sekilde diizenlenmesi (kuvvetler ayri-
liina, denge ve denetleme mekanizmalarina yer verilmesi, hukukun Ustlinliginin
saglanmasi ve bunun geregi olan yargl bagimsizligi ve tarafsizligin giivence altina
alinmasi) ve hak ve 6zgirliiklerin en genis haliyle anayasal teminati kavusturulmasi,
kisa vadede atilan adimlarin pekismesine katki sunacaktir. Bu siire¢ igerisinde et-
no-kiltlrel gruplar ve siyasi parti taraftarlar arasindaki kutuplagsma azalabilecek,
karsilikli iligki ve iletisim gelisebilecek, korkular giderilebilecek ve gliven ortami olu-
sabilecektir. Blitlin gelismelerin yagsanmasi halinde, kalici bir anayasa yapmak miim-
kiin olabilecektir.
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DPI AIMS AND OBJECTIVES

Aims and objectives of DPI include:

* To contribute to broadening bases and providing new platforms for
discussion on establishing a structured public dialogue on peace and
democracy building.

* To provide opportunities, in which different parties are able to draw
on comparative studies, analyse and compare various mechanisms
used to achieve positive results in similar cases.

* To create an atmosphere whereby different parties share knowledge,
ideas, concerns, suggestions and challenges facing the development
of a democratic solution in Turkey and the wider region.

* To support, and to strengthen collaboration between academics,
civil society and policy-makers.

* To identify common priorities and develop innovative approaches to
participate in and influence democracy-building.

* Promote and protect human rights regardless of race, colour, sex,
language, religion, political persuasion or other belief or opinion.

DPI aims to foster an environment in which different parties share in-
formation, ideas, knowledge and concerns connected to the develop-
ment of democratic solutions and outcomes. Our work supports the
development of a pluralistic political arena capable of generating con-
sensus and ownership over work on key issues surrounding democra-

tic solutions at political and local levels.

We focus on providing expertise and practical frameworks to encou-
rage stronger public debates and involvements in promoting peace
and democracy building internationally. Within this context DPI aims
to contribute to the establishment of a structured public dialogue on
peace and democratic advancement, as well as to widen and create
new existing platforms for discussions on peace and democracy buil-
ding. In order to achieve this we seek to encourage an environment of
inclusive, frank, structured discussions whereby different parties are
in the position to openly share knowledge, concerns and suggestions
for democracy building and strengthening across multiple levels.

DPI's objective throughout this process is to identify common priori-
ties and develop innovative approaches to participate in and influence
the process of finding democratic solutions. DPI also aims to support
and strengthen collaboration between academics, civil society and po-
licy-makers through its projects and output. Comparative studies of
relevant situations are seen as an effective tool for ensuring that the
mistakes of others are not repeated or perpetuated. Therefore we see
comparative analysis of models of peace and democracy building to be

central to the achievement of our aims and objectives.

L I"
255 W
>



Ave
B 256
L 4

DEMOKRATIK
GELISiM ENSTITUSU'NUN.
AMAGLARI VE HEDEFLER]

DPI'in amaglari ve hedefleri:

* Barigin ve demokrasinin ingasi lizerine yapilandirilmis bir kamusal
diyalogun olusmasi icin gerekli olan tartisma ortaminin geligtiriimesi
ve genisletiimesi.

* Farkh kesimlerin karsilastirmali galismalar vesilesiyle bir araya gele-
rek, farkl diinya ornekleri 6zelinde benzer durumlarda olumlu sonug-
lar elde etmek igin kullaniimis gesitli mekanizmalari incelemesine ve
analiz etmesine olanak saglamak. Farkli kesimlerin bir araya gelerek
Tirkiye ve daha genis bir cografyada demokratik bir ¢ozlimin gelistiril-
mesine yonelik bilgilerini, dliglincelerini, endiselerini, onerilerini, kay-
gilarini ve karsilasgilan zorluklar paylastigl bir ortam yaratmak. Akade-
misyenler, sivil toplum &rgitleri ve karar alicilar arasindaki igbirliginin
desteklemek ve gliclendirmek.

¢ Ortak oncelikleri belirlemek ve demokrasi insasi siirecini ve siirece
katilimi etkileyecek yenilikgi yaklagimlar gelistirmek. Din, dil, irk, renk,
cinsiyet, siyasi goriis ve inang farki géozetmeksizin insan haklarini tes-
vik etmek ve korumak.

Demokratik Geligim Enstittisti (DPI), Turkiye'de demokratik bir ¢ozi-

miin gelistirilmesi igin, farkli kesimlerin bir araya gelerek bilgilerini, fi-

kirlerini, kaygilarini ve dnerilerini paylastiklari bir ortami tesvik etmeyi
amagclamaktadir. Calismalarimiz, demokratik ¢oziimiin saglanmasi igin
kilit 6nem tasiyan konularda fikir birligine varma ve uzlasilan konulari
sahiplenme yetenegine sahip ¢ogulcu bir siyasi alanin gelistirilmesini
desteklemektedir.

Kurum olarak giiclii bir kamusal tartismayi; barigi ve demokrasiyi ulus-
lararasi diizeyde gelistirmeye yonelik katilimlari tesvik etmek igin uz-
manliga ve pratige dayali bir bakis agisiyla hareket ediyoruz. Bu ger-
cevede baris ve demokratik ilerleme konusunda yapilandiriimis bir
kamusal tartismanin olusturulmasina katkida bulunmayi; baris ve de-
mokrasi insasi tartigsmalari igin yeni platformlar yaratmayi ve mevcut
platformlar genisletmeyi amacliyoruz.

Bu amaglara ulasabilmenin geregi olarak, farklh kesimlerin demokra-
sinin ingasi ve gliclendirmesi icin bilgilerini, endiselerini ve 6nerilerini
acikga paylasabilecekleri kapsayici, samimi ve yapilandiriimis tartisma
ortamini gesitli seviyelerde tesvik etmeye calisiyoruz. DPI olarak farkl
projelerimiz araciliiyla akademi, sivil toplum ve karar alicilar arasinda-

ki isbirligini desteklemeyi ve gliclendirmeyi de hedefliyoruz.
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~ BOARD MEMBERS
YONETIM KURULU YELERI

KERIM YILDIZ

(Chief Executive Officer / icra Kurulu Bagkani)

Kerim Yildiz is an expert in conflict resolution, peacebuilding, international
human rights law and minority rights, having worked on numerous projects
in these areas over his career. Yildiz has received a number of awards,
including from the Lawyers Committee for Human Rights for his services
to protect human rights and promote the rule of law in 1996, and the Sigrid
Rausing Trust’s Human Rights award for Leadership in Indigenous and Mi-
nority Rights in 2005. Yildiz is also a recipient of the 2011 Gruber Prize for
Justice. He has also written extensively on international humanitarian law,
conflict, and various human rights mechanisms.

Kerim Yildiz gatisma ¢bziimdi, barigin ingasi, uluslararasi insan haklari ve
azinlik haklari konusunda uzman bir isimdir ve kariyeri boyunca bu alan-
larda ¢ok cesitli projelerde ¢alismistir. Kerim Yildiz, 1996 yilinda insan
haklarinin korunmasi ve hukuk kurallarinin uygulanmasi yéniindeki g¢a-
balarindan étiirii Insan Haklar Icin Avukatlar Komitesi Odiilii’ne, 2005’te
Sigrid Rausing Trust Vakfr'nin Azinlik Haklari alaninda Liderlik Odiilii’ne ve
2011de ise Gruber Vakfi Uluslararasi Adalet Odiilii’ne layik gériilmiistiir.
Uluslararasi insan haklari hukuku, insancil hukuk ve azinlik haklari konula-
rinda 6nemli bir isim olan Yildiz, uluslararasi insan haklari hukuku ve insan
haklari mekanizmalari (izerine ¢ok sayida yazili esere sahiptir.

NICHOLAS STEWART 0C

(Chair / Yonetim Kurulu Baskani)

Nicholas Stewart, QC, is a barrister and Deputy High Court Judge (Chan-
cery and Queen’s Bench Divisions) in the United Kingdom. He is the former
Chair of the Bar Human Rights Committee of England and Wales and for-
mer President of the Union Internationale des Avocats. He has appeared
at all court levels in England and Wales, before the Privy Council on ap-
peals from Malaysia, Singapore, Hong Kong and the Bahamas, and in the
High Court of the Republic of Singapore and the European Court of Human

Rights. Stewart has also been the chair of the Dialogue Advisory Group
since its founding in 2008.

Tecriibeli bir hukukgu olan Nick Stewart Birlegik Krallik Yiiksek Mahkeme-
si (Chancery and Queen’s Bench Birimi) ikinci hakimidir. Gecmiste Ingilte-
re ve Galler Barosu Insan Haklari Komitesi Bagkanligi (Bar Human Rihts
Committee of England and Wales) ve Uluslararasi Avukatlar Birligi (Union
Internationale des Avocats) baskanhigi gérevlerinde bulunmustur. ingilte-
re ve Galler'de gergeklesen ve Malezya, Singapur, Hong Kong, Bahamalar,
Singapur ve Avrupa Insan Haklari mahkemelerinin temyiz konseylerinde
goris bildirdi. Stewart, 2008deki kurulusundan bu yana Diyalog Danisma
Grubunun bagskanligini da ydiriitiiyor.

PRISCILLA HAYNER

Priscilla Hayner is co-founder of the International Center for Transitional
Justice and is currently on the UN Department of Political Affairs Standby
Team of Mediation Experts. She is a global expert on truth commissions
and transitional justice initiatives and has authored several books on these
topics, including Unspeakable Truths, which analyses truth commissions
globally. Hayner has recently engaged in the recent Colombia talks as tran-
sitional justice advisor to Norway, and in the 2008 Kenya negotiations as
human rights advisor to former UN Secretary-General Kofi Annan and the
United Nations-African Union mediation team. Hayner has also worked
significantly in the implementation stages following a peace agreement or
transition, including Sierra Leone in 1999 and South Sudan in 2015.

Gegis Dénemi Adaleti igin Uluslararasi Merkez’in (International Center for
Transitional Justice) kurucularindan olan Priscilla Hayner, ayni zamanda
BM Kidemli Arabuluculuk Danismanlari Ekibi’ndedir. Hakikat komisyonla-
r1, gegis dénemi adaleti inisiyatifleri ve mekanizmalari konusunda kiiresel
bir uzman olan Hayner, hakikat komisyonlarini kiiresel olarak analiz eden
Unspeakable Truths (Konulmayan Gercekler) da dahil olmak lizere, alanda
pek ¢ok yayina sahiptir. Hayner, yakin zamanda Kolombiya barig gériigme-
lerinde Norveg¢’in gecgis dénemi adaleti danismani olarak ve 2008 Kenya
miizakerelerinde eski BM Genel Sekreteri Kofi Annan ve Birlesmis Mil-
letler-Afrika Birligi arabuluculuk ekibinin insan haklari danismani olarak
gorev yapmigtir. Hayner, 1999°'da Sierra Leone ve 2015°te Giiney Sudan da
dahil olmak lizere bircok (lilkede, baris anlasmasi ve gegis sonrasi uygula-
malari konularinda ¢aligmalar yapmistir.
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ARILD HUMLEN

Arild Humlen is a lawyer and Director of the Norwegian Bar Association’s
Legal Committee. He is widely published within a number of jurisdictions,
with emphasis on international civil law and human rights, and he has lec-
tured at the law faculty of several universities in Norway. Humlen is the
recipient of the Honor Prize of the Bar Association of Oslo for his work
on the rule of law and in 2015 he was awarded the Honor Prize from the
international organisation Save the Children for his efforts to strengthen
the legal rights of children.

Hukukgu olan Arild Humlen ayni zamanda Norve¢ Barosu Hukuk Komite-
si’nin direktériidiir. Uluslararasi medeni hukuk ve insan haklar gibi yar-
g1 alanlari lizerine ¢ok sayida yazisi yayinlanmig, Norveg’te bir dizi hukuk
fakiiltesinde ders vermistir. Oslo Barosu biinyesinde Siginmacilik ve Gég-
menlik Hukuku Davalari Calisma Grubu baskani olarak yaptigi ¢alismalar-
dan dolayi Oslo Barosu Onur Odiilii’ne layik gériilmiistiir.

JACKI MUIRHEAD

Jacki Muirhead was appointed Chambers Administrator at Devereux Cham-
bers, London, UK, in November 2015. Her previous roles include Practice
Director at FJ Cleveland LLP, Business Manager at Counsels’ Chambers
Limited and Deputy Advocates Clerk at the Faculty of Advocates, UK.

Su anda Devereux Chambers isimli hukuk firmasinda (st diizey yénetici
olarak gérev yapan Jacki Muirhead bu gérevinden 6nce Cleveland Hukuk
Firmasi ¢alisma direktérii, Counsel’s Chambers Limited isimli hukukgular
odasinda gef katip ve Avukatlar Fakiiltesi’nde (Faculty of Advocates) pa-
zarlama mlidlirii olarak ¢aligmigtir.

ANTONIA POTTER PRENTICE

Antonia Potter Prentice is currently the Director of Alliance 2015-a global
network of humanitarian and development organisations. Prentice has ex-
tensive experience on a range of humanitarian, development, peacemaking
and peacebuilding issues through her previous positions, including interim
Senior Gender Adviser to the Joint Peace Fund for Myanmar and providing
technical advice to the Office of the Special Envoy of the UN Secretary
General to the Yemen peace process. Prentice has also been involved in
various international organisations including UN Women, Dialogue Advi-

sory Group, and Centre for Humanitarian Dialogue. Prentice co-founded
the Athena Consortium as part of which she acts as Senior Manager on
Mediation Support, Gender and Inclusion for the Crisis Management Initi-
ative (CMI) and as Senior Adviser to the European Institute for Peace (EIP).

Antonia Potter Prentice, insani yardim kuruluslarinin ve kalkinma 6rgiitle-
rinin kiiresel agi olan lttifak 2015’in direktériidiir. Prentice, Myanmar icin
Ortak Baris Fonu’na gegici Kidemli Cinsiyet Danismani ve Birlesmis Millet-
ler Genel Sekreteri Yemen Ozel Elcisi Ofisi’ne teknik tavsiyeler vermek de
dahil olmak lizere insancil faaliyetler, kalkinma, barig yapma ve baris inga-
s1 gibi konularda sivil toplum biinyesinde 17 yillik bir calisma tecriibesine
sahiptir. BM Kadinlari, Diyalog Danisma Grubu ve insani Yardim Diyalogu
Merkezi gibi ¢egitli uluslararasi érgiitlerde gérev yapan Prentice, kuruculari
arasinda yer aldigi Athena Konsorsiyomu Arabuluculuk Destegi, Toplumsal
Cinsiyet ve Kaynastirma igin Kriz Yénetimi Insiyatifi’nde yoneticilik ve Av-
rupa Barig Enstitiisii’ne (EIP) basdanismanlik yapmaktadir.

CATHERINE WOOLLARD

Catherine Woollard is the current Secretary General for ECRE, the Europe-
an Council for Refugees and Exiles, a pan-European alliance of 96 NGOs
protecting and advancing the rights of refugees, asylum seekers and dis-
placed persons. Previously she served as the Director of the Brussels
Office of Independent Diplomat, and from 2008 to 2014 she was the Ex-
ecutive Director of the European Peacebuilding Liaison Office (EPLO)-a
Brussels-based network of not-for-profit organisations working on conflict
prevention and peacebuilding. She also held the positions of Director of
Policy, Communications and Comparative Learning at Conciliation Re-
sources, Senior Programme Coordinator (South East Europe/CIS/Turkey)
at Transparency International and Europe/Central Asia Programme Coor-
dinator at Minority Rights Group International. Woollard has additionally
worked as a consultant advising governments on anti-corruption and gov-
ernance reform, as a lecturer in political science, teaching and researching
on the EU and international politics, and for the UK civil service.

Catherine Woollard, Avrupa Miilteci ve Siirgiinler Konseyi (ECRE) Genel
Sekreteri'dir. ECRE, Avrupa lilkelerinin ittifakina dayali ve uluslararasi ko-
ruma alaninda ¢alisan yaklasik 96 sivil toplum kurulugunun lye oldugu bir
agdir. Gegmiste Bagimsiz Diplomatlar Grubu’nun Briiksel Ofis Direktdrii
olarak calisan Woollard 2008-2014 yillari arasinda ¢atismanin énlenmesi
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ve barisin ingaasi lzerine ¢alisan sivil toplum kuruluslarinin olusturdugu
bir ag olan Avrupa Baris Insaasi irtibat Biirosu’nun direktérii olarak go-

rev yapmistir. Conciliation Resources'da Siyaset, lletisim ve Karsilastirmal

Ogrenme Birimi Direktérii, Transparency International’da Giineydogu Avru-
pa ve Tiirkiye Kidemli Program Koordinatérii, Minority Rights Group'da Av-
rupa ve Orta Asya Program Koordinatérii olarak gbrev yapmistir. Hiiklimet-
lere yolsuzluk konusunda danismanlik hizmeti vermis, akademisyen olarak
Birlegik Krallik’taki kamu kurumu ¢alisanlarina siyaset bilimi, AB (izerine
egitim ve aragtirma ve uluslararasi politika alanlarinda dersler vermistir.




Ave
B 264
L 4

COUNCIL OF EXPERTS
UZMANLAR KURULU UYELERI

BERTIE AHERN

Bertie Ahern is the former Taoiseach (Prime Minister) of Ireland, a position
to which he was elected following numerous Ministerial appointments as
well as that of Deputy Prime Minister. A defining moment of Mr Ahern’s
three terms in office as Taoiseach was the successful negotiation of the
Good Friday Agreement in April 1998. Mr Ahern held the Presidency of the
European Council in 2004, presiding over the historic enlargement of the
EU to 27 member states. Since leaving Government in 2008 Mr Ahern has
dedicated his time to conflict resolution and is actively involved with many
groups around the world. Current roles include Co-Chair of The Inter Ac-
tion Council; Member of the Clinton Global Initiative; Member of the Inter-
national Group dealing with the conflict in the Basque Country; Honorary
Adjunct Professor of Mediation and Conflict Intervention in NUI Maynooth;
Member of the Kennedy Institute of NUI Maynooth; Member of the Insti-
tute for Cultural Diplomacy, Berlin; Member of the Varkey Gems Founda-
tion Advisory Board; Member of Crisis Management Initiative; Member of
the World Economic Forum Agenda Council on Negotiation and Conflict
Resolution; Member of the IMAN Foundation; Advisor to the Legislative
Leadership Institute Academy of Foreign Affairs; Senior Advisor to the In-
ternational Advisory Council to the Harvard International Negotiation Pro-
gramme; and Director of Co-operation Ireland.

Tecriibeli bir siyasetgi olan Bertie Ahern bir dizi bakanlik gbrevinden sonra
irlanda Cumhuriyeti Basbakani olarak gérev yapmistir. Bertie Ahern’in bas-
bakanlik yaptigi dénemdeki en belirleyici gelisme 1998 yilinin Nisan ayinda
Hayirli Cuma Anlagsmasi’yla sonuglanan barig gérlismesi miizakerelerinin
baslatiimasi olmustur. Ahern, 2004 yilinda Avrupa Konseyi baskanligi gé-
revini yiiriitiirken Avrupa Birligi’nin lye (lke sayisinin 27’ye ¢iktigi tarihsel
sliregte payi olan en énemli isimlerden biri olmustur. 2008 yilinda aktif
siyasetten cekilen Bertie Ahern o tarihten bu yana biitiin zamanini ¢gatisma
¢6ziimii ¢alismalarina ayirmakta ve bu amacgla pek ¢ok grupla temaslarda
bulunmaktadir. Ahern’in hali hazirda sahip oldugu (invanlar sunlardir: The

Inter Action Council Esbaskanligi, Clinton Kiiresel insiyatifi Uyeligi, Bask
Ulkesindeki Catisma Uzerine Calisma Yiiriiten Uluslararasi Grup Uyeligi,
irlanda Ulusal Universitesi Arabuluculuk ve Catismaya Miidahale Bélimii
Fahri Profesérliigii, Berlin Kiiltiirel Diplomasi Enstitiisii Uyeligi, Varkey
Gems Vakfi Danisma Kurulu Uyeligi, Kriz idaresi Inisiyatifi Uyeligi, Diinya
Ekonomik Forumu Miizakere ve Catisma Céziimii Forumu Konsey Uyeligi,
Harvard Uluslararasi Miizakere Programi Uluslararasi Danismanlar Konse-
yi Basdanigmani.

DERMOT AHERN

Dermot Ahern is a former Irish Member of Parliament and Government
Minister and was a key figure for more than 20 years in the Irish peace
process, including in negotiations for the Good Friday Agreement and the
St Andrews Agreement. He also has extensive experience at the EU Coun-
cil level, including as a key negotiator and signatory to the Constitutional
and Lisbon Treaties. In 2005, he was appointed by the then UN Secretary
General Kofi Annan, to be a Special Envoy on the issue of UN Reform.

Gecmiste irlanda Parlamentosu milletvekilligi ve kabinede bakanlik gérev-
lerinde bulunan Dermot Ahern, 20 yildan fazla bir siire irlanda baris siire-
cinde anahtar bir rol oynamistir ve bu siire iginde Belfast Anlagmasi (Ha-
yirl Cuma Anlagsmasi) ve St. Andrews Anlagmasi icin yapilan miizakerelere
dahil olmusgtur. AB Konseyi seviyesinde de 6nemli tecriibeleri olan Ahern,
AB Anayasasi ve Lizbon Antlasmalari siirecinde de énemli bir arabulucu
ve imzaci olmugtur. 2005 yilinda dénemin Birlesmis Milletler Genel Sek-
reteri Kofi Annan tarafindan BM Reformu konusunda 6zel temsilci olarak
atanmigtir.

Professor Dr. MEHMET ASUTAY

Profressor Dr. Mehmet Asutay is a Professor of Middle Eastern and Islamic
Political Economy & Finance at the Durham University Business School,
UK. He researches, teaches and supervises research on Islamic political
economy and finance, Middle Eastern economic development and finance,
the political economy of the Middle East, including Turkish and Kurdish
political economies. He is the Director of the Durham Centre for Islamic
Economics and Finance and the Managing Editor of the Review of Islamic
Economics, as well as Associate Editor of the American Journal of Islamic
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Social Science. He is the Honorary Treasurer of the BRISMES (British Soci-
ety for Middle Eastern Studies); and of the IAIE (International Association
for Islamic Economics).

Dr. Mehmet Asutay, ingiltere’deki Durham Universitesi’nin isletme Fakiilte-
si’nde Ortadogu’nun islami Siyasal Ekonomisi ve Finansi alaninda profesor
olarak gérev yapmaktadir. Asutay Tiirk ve Kiirt siyasal ekonomisi, Islami
siyasal ekonomi, ve Ortadogu’da siyasal ekonomi konularinda dersler ver-
mekte, aragtirmalar yapmakta ve yapilan arastirmalara danismanlik yap-
maktadir.

ALi BAYRAMOGLU

Ali Bayramoglu is a writer and political commentator. Since 1994, he has
contributed as a columnist for a variety of newspapers. He is currently a
columnist for daily Karar. He is a member of the Wise Persons Committee
in Turkey, established during the peace process between 2013-2015.

Ali Bayramoglu, yazar ve siyasi yorumcudur. 1994 yilindan bu yana gesitli
gazetelerde kése yazarligi yapti. Halen, giinliik Karar gazetesinde kése yaz-
maya devam etmektedir. Tiirkiye'de 2013-2015 yillari arasinda gergceklesen
Céziim Siirecinde Akil insanlar Heyeti liyesidir.

Professor CHRISTINE BELL

Professor Christine Bell is a legal expert based in Edinburgh, Scotland. She
is Professor of Constitutional Law and Assistant Principal (Global Justice)
at the University of Edinburgh, Co-director of the Global Justice Acade-
my, and a member of the British Academy. She was chairperson of the
Belfast-based human rights organization, the Committee on the Admin-
istration of Justice, from 1995-7, and a founder member of the Northern
Ireland Human Rights Commission established under the terms of the Bel-
fast Agreement. In 1999 she was a member of the European Commission’s
Committee of Experts on Fundamental Rights. She is an expert on transi-
tional justice, peace negotiations, constitutional law and human rights law.
She regularly conducts training on these topics for diplomats, mediators
and lawyers, has been involved as a legal advisor in a number of peace
negotiations, and acted as an expert in transitional justice for the UN Sec-
retary-General, the Office of the High Commissioner for Human Rights,
and UNIFEM.

Iskogya’nin baskenti Edinburgh’ta faaliyet yiiriiten bir hukukgudur. Edin-
burgh Universitesi’nde Anayasa hukuku profesérii olarak ve ayni (iniversi-
te biinyesindeki Kiiresel Adalet Projesinde Mlidiir yardimcisi olarak gérev
yapmaktadir. Ingiliz Akademisi (iyesi de olan Bell, 1995-1997 yillari arasinda
Belfast merkezli insan Haklar 6rgiitii Adalet idaresi Komisyonu baskani ve
Belfast Anlasmasi sartlari ¢ercevesinde kurulan Kuzey irlanda insan Hak-
lari Komisyonu kurucu liyesi olarak gérev yapti. 1999'da ise Avrupa Komis-
yonu Temel Haklar Uzmanlar Komitesi lyeliginde bulundu.Temel uzmanlik
alanlar Gegis Dénemi Adaleti, Baris Miizakereleri, Anayasa Hukuku ve
Iinsan Haklari olan Prof. Bell, ayni zamanda bu konularda diplomat, arabu-
lucu ve hukukgulara egitim vermekte, BM Genel Sekreterligi, insan Haklari
Yiiksek Komiserligi Ofisi ve UNIFEM’in de dahil oldugu kurumlarda hukuk
danismani olarak gérev yapmaktadir.

ORAL GALISLAR

Oral Caliglar completed his studies at the Ankara University Faculty of
Political Sciences. Was President of the Club of Socialist Thought at the
university, as well as Secretary-General of the Ankara University Student
Union. Wrote for Tiirk Solu journal which was launched in 1967 and for the
Aydinlik journal which was launched in 1968. Was member of the edito-
rial board of Aydinlik journal. Was arrested after the 12th of March 1971
military coup. Remained imprisoned for three years until the Amnesty
law adopted in 1974. Was Editor in Chief for the Aydinlik daily newspaper
launched in 1978. Was arrested again after the 12th of September 1980
military coup and released in August 1988 after four years in prison. Lived
in Hamburg between 1990 and 1992 upon the invitation of the Senate of
Hamburg. Worked for Cumhuriyet daily between 1992 and 2008. Broadcast
television programmes on different channels, including TRT, 24TV, 360,
and SKYTURK. Transferred from Cumhuriyet daily to Radikal daily in 2008.
Between 2004-2007, he was in board of Turkish Journalists Association.
He has a permanent press card. Became Editor in Chief for Taraf daily in
2013. Was part of the Wise People Committee in the same year. Later had
to leave Taraf daily alongside Halil Berktay, Alper Gormis, Vahap Coskun,
Erol Katircioglu, Mithat Sancar, and Yildiray Ogur, among others, after the
intervention of the Giilen Congregation. Returned to Radikal daily. Started
writing for Posta daily after 2016, when Radikal was discontinued. Con-
tinues work as a commentator on TV news channels. Has 20 published
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books, including The Leaders’ Prison, Hz. Ali, Mamak Prison from the 12th
of March to 12th of September, The Kurdish Issue with Ocalan and Burkay,
My 68 Memoirs, The Alevis, When Deniz and Friends Were Executed, My
Childhood in Tarsus, The History of Gulenism. Recipient of a large number
of journalism and research awards. Married (1976) to author and journalist
ipek Caliglar. Father of author Resat Calislar.

Oral Caliglar Ankara Universitesi Siyasal Bilgiler Fakiiltesi’nde egitimini ta-
mamladi. Universitede Sosyalist Fikir Kuliibii baskanligini ve Ankara Univer-
sitesi Ogrenci Birligi genel sekreterligini yapti. 1967°de kurulan Tiirk Solu ve
1967'de kurulan Aydinlik dergileri ig¢in yazdi. Ayrica Aydinlik dergisinin ya-
yin kurulu lyesiydi. 12 Mart 1971 darbesinden sonra tutuklandi ve 1974’te
af yasasi ¢ikana kadar (¢ yil cezaevinde kaldi. 1978 yilinda ¢ikan Aydinlik
Gazetesi’nin yazi isleri midlirliigtini yapti. 12 Eyliil 1980 darbesi sonrasinda
tekrardan tutuklandi ve dért yil cezaevinde kaldiktan sonra Agustos 1988'de
tahliye edildi. Hamburg Senato’sunun daveti lizerine gittig§i Hamburg'da
1990-1992 yillari arasinda yasadi. 1992 ve 2008 yillari arasinda Cumhuriyet
Gazetesi’nde calisti. TRT, 24TV, 360 ve SKYTURK de dahil olmak (izere gegit-
li kanallarda televizyon programi yapti. 2008 yilinda Cumhuriyet’ten Radikal
Gazetesi’ne gecis yapti. 2004-2007 yillan arasinda Tiirkiye Gazeteciler Ce-
miyeti Yonetim Kurulu’ndaydi. Kendisinin stirekli basin karti bulunmaktadir.
2013 yilinda Taraf Gazetesi Yazi Isleri Miidiirii oldu. Ayni yil Akil insanlar
Heyeti’nde yer aldi. Daha sonra, Giilen Cemaati’nin miidahalesi sonucunda,
Halil Berktay, Alper G6rmiis, Vahap Coskun, Erol Katircioglu, Mithat Sancar,
Yildiray Ogur ve digerleriyle birlikte Taraf’tan ayrildi. Radikal’e geri dénlis
yapti. Radikal Gazetesi kapandiktan sonra, 2016 yilinda Posta Gazetesi igin
yazmaya basladi. Televizyon programlarina siyaset yorumcusu olarak katil-
maya devam etmektedir. 20 kitap yayinlamistir. Bunlarin arasinda ‘Liderler
Hapishanesi, ‘Hz. Ali, ‘Mamak Askeri Cezaevi, ‘Ocalan ve Burkay’la Kiirt
Sorunu’, ‘68 Anilarim’, ‘Aleviler’, ‘Denizler [dama Giderken’, ‘Cocuklugumun
Tarsus’u’ ve ‘Fetullaheiligin Tarihi’ de bulunmaktadir. Gazetecilik ve arastir-
ma alanlarinda bircok &diile sahiptir. 1976'dan beri yazar ve gazeteci ipek
Caliglar ile evlidir. Yazar Resat Calislar’in babasidir.

CENGIZ CANDAR

Cengiz Candar is currently a columnist for Al-Monitor, a widely respected
online magazine that provides analysis on Turkey and the Middle East. He
is a former war correspondent and an expert on the Middle East. He served

as a special adviser to the former Turkish president, Turgut Ozal. Cengiz
Candar is a Distinguished Visiting Scholar at the Stockholm University In-
stitute for Turkish Studies (SUITS).

Kidemli bir gazeteci ve kése yazari olan Candar uzun yillar Radikal gazetesi
icin kogse yazarligi yapmistir. Al Monitor haber sitesinde kose yazarligi yap-
maktadir. Ortadogu konusunda énemli bir uzman olan Candar, bir dénem
savas muhabiri olarak ¢alismis veTlirkiye eski Cumhurbaskani merhum
Turgut Ozal’a ézel danismanlik yapmistir.

ANDY CARL

Andy Carl is an independent expert on conflict resolution and public par-
ticipation in peace processes. He believes that building peace is not an act
of charity but an act of justice. He co-founded and was Executive Director
of Conciliation Resources. Previously, he was the first Programme Director
with International Alert. He is currently an Honorary Fellow of Practice at the
School of Law, University of Edinburgh. He serves as an adviser to a number
of peacebuilding initiatives including the Inclusive Peace and Transition Ini-
tiative at the Graduate Institute in Geneva, the Legal Tools for Peace-Making
Project in Cambridge, and the Oxford Research Group, London.

Andy Carl catisma ¢bziimii ve baris slireglerine kamusal katilimin saglanmasi
lizerine ¢alisan bagimsiz bir uzmandir. Barigin insaasinin bir hayirseverlik faali-
yetinden ziyade adaletin yerine getirilmesi ¢abasi olduguna inanan Carl, ¢atis-
ma Co6ziimii alaninda ¢alisan etkili kurumlardan biri olan Conciliation Resour-
ces’un kurucularindan biridir. Bir dénem Uluslararasi Uyar (international Alert)
isimli kurumda Program Direktérii olarak gérev yapan Carl, halen Edinburgh
Universitesi Hukuk Fakiiltesi biinyesinde Fahri Bilim Kurulu Uyesi olarak gérev
yapmaktadir. Baris insasi (izerine ¢calisan Cenevre Mezunlar Insiyatifi biinyesin-
deki Baris ve Gegis Dénemi Inisiyatifi, Cambridge’te yiiriitiilen Barisin Insasi igin
Yasal Araglar Projesi ve Londra’da faaliyet yiiriiten Oxford Arastirma Grubu gibi
bir dizi kurum ve olusuma danismanlik yapmaya devam etmektedir.

Dr. VAHAP COSKUN

Dr. Vahap Coskun is a Professor of Law at University of Dicle in Diyar-
bakir where he also completed his bachelor’s and master’s degrees in law.
Coskun received his PhD from Ankara University Faculty of Law. He has
written for Serbestiyet and Kurdistan24 online newspaper. He has published
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books on human rights, constitutional law, political theory and social peace.
Coskun was a member of the former Wise Persons Commission in Turkey
(Central Anatolian Region).

Dr. Vahap Cosgkun Diyarbakir'da, Dicle Universitesi Hukuk Fakiiltesi'nde 6g-
retim (iyesidir. Lisans ve lisansiistii egitimini Dicle Universitesi’nde tamamla-
diktan sonra Ankara Universitesi’nde Hukuk Doktoru tamamlamistir. Serbes-
tiyet ve Kurdistan 24 online gazetesinde makale yazan Coskun, insan haklari,
anayasa hukuku, siyasal teori ve toplumsal baris konulu kitaplar yayinlamistir.
Coskun, Akil Insanlar Komisyonu’nun I¢ Anadolu bélgesi iiyesiydi.

AYSEGUL DOGAN

Aysegil Dogan is a journalist who has conducted interviews, created news
files and programmes for independent news platforms. She studied at the
Faculty of Cultural Mediation and Communications at Metz University, and
Paris School of Journalism. As a student, she worked at the Ankara bureau
of Agence-France Presse (AFP), the Paris bureau of Courier International
and at the Kurdish service of The Voice of America. She worked as a pro-
gramme creator at Radyo Ekin, and as a translator-journalist for the Turk-
ish edition of Le Monde Diplomatique. She was a lecturer at the Kurdology
department of National Institute of Oriental Languages and Civilizations
in Paris. She worked on political communications for a long time. From its
establishment in 2011 to its closure in 2016, she worked as a programmes
coordinator at IMC TV. She prepared and presented the programme “Giin-
dem Miizakere” on the same channel.

Bagimsiz haber platformlarina ézel réportaj, haber dosyasi ve programlar
hazirlayan gazeteci Aysegiil Dogan; Metz Universitesi Medyasyon Kiiltii-
rel ve iletisim Fakiiltesi’nin ardindan egitimine Paris Yiiksek Gazetecilik
Okulu’nda devam etti. Okul yillarinda, Fransiz Haber Ajansi-AFP’nin An-
kara, Courrier International’in Paris blirosunda ve Amerika’nin Sesi Kiirtge
servisinde gazeteciligi deneyimledi. Radyo Ekin'de programci, Le Monde
Diplomatique Tiirkge'de gevirmen gazeteci olarak galigtl. Paris’te yasadigi
stire icinde Dogu Dilleri ve Medeniyetleri Enstitiisii Kiirdoloji bélimiinde
okutmanlik yapti. Uzunca bir siire siyaset iletisimi ile ilgilendi. 2011°de ku-
rulan IMC TV 2016°da kapatilana dek; program koordinatérii olarak ¢alisti.
Ayni kanalda “Glindem Miizakere” programini hazirladi ve sundu. Halen (il-
kesindeki pek cok meslektasi gibi etik ilkelere bagli; bagimsiz bir gazeteci
olarak calisma arayis, istek ve heyecanini koruyor.

VEGARD ELLEFSEN

Vegard is a Norwegian diplomat who retired 31 August 2019 from the for-
eign service when he left his last posting as ambassador to Ankara. He
has been twice posted to NATO both as Permanent representative on the
North Atlantic Council and deputy to the same position. He has earlier
been posted to the Norwegian mission to the U.N. in New York and to the
Embassy in Ottawa. In the Norwegian Ministry of foreign affairs he has
been Political Director, Director General for the Regional division, Director
of the Minister’s secretariat and special envoy to the Sudan peace talks
and special envoy to Syria and Irag. Mr. Ellefsen has a Master in Political
Science from the University of Oslo.

Norvegli bir diplomat olan Vegard, 31 Agustos 2019'da digislerinden emek-
li oldugunda Ankara’da biiyiikelgi olarak gérev yapmaktayd.. iki kere NA-
TO’ya atanan Vergard, Kuzey Atlantik Konseyi Daimi Temsilcisi ve Daimi
Temsilci Yardimcisi olarak gérev yapmistir. Daha éncesinde de New York’ta
Norveg Birlesmis Milletler Daimi Temsilciligi’nde ve Ottowa Bliylikelgili-
gi'nde bulundu. Norveg Dis isleri Bakanligi'nda Siyasi Isler Direktérii, Bél-
gesel Béliinme Genel Miidiirii, bakanin Ozel Kalem Miidiirliigii Direktérii,
Sudan baris miizakereleri 6zel temsilcisi ve Suriye ve Irak 6zel temsilcisi
olarak gérev aldi. Ellefsen Oslo Universitesi’nde Siyaset Bilimi yiiksek li-
sansi yapmigtir.

Professor Dr. FAZIL HUSNU ERDEM

Dr. Fazil Hiisnli Erdem is Professor of Constitutional Law and Head of the
Department of Constitutional Law at Dicle University, Diyarbakir. In 2007,
Erdem was a member of the commission which was established to draft a
new constitution to replace the Constitution of 1982 which was introduced
following the coup d’etat of 1980. Erdem was a member of the Wise Per-
sons Committee in Turkey, established by then Prime Minister Erdogan,
in the team that was responsible for the South-eastern Anatolia Region.

Fazil Hiisnii Erdem Dicle Universitesi Hukuk Fakiiltesi Anayasa Hukuku
Anabilim Dali Baskanidir. 2007°de, 1980 darbesinin takiben ydirlirliige giren
1982 darbe anayasasini degistirmek lizere kurulan yeni anayasa hazirlama
komisyonunda yer almigtir. Erdem, 2013'de Tiirkiye Cumhuriyeti Hiikiime-
ti tarafindan Demokratik agilim ve ¢6ziim siireci kapsaminda olugturulan
Akil insanlar Heyeti iiyesidir.
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Professor Dr. SALOMON LERNER FEBRES

Professor Dr. Salomdn Lerner Febres holds a PhD in Philosophy from Uni-
versité Catholique de Louvain. He is Executive President of the Center
for Democracy and Human Rights and Professor and Rector Emeritus of
Pontifical Catholic University of Peru. He is former President of the Truth
and Reconciliation Commission of Peru. Prof. Lerner has given many talks
and speeches about the role and the nature of university, the problems of
scholar research in higher education and about ethics and public culture.
Furthermore, he has participated in numerous conferences in Peru and
other countries about violence and pacification. In addition, he has been
a speaker and panellist in multiple workshops and symposiums about the
work and findings of the Truth and Reconciliation Commission of Peru.
He has received several honorary doctorates as well as numerous recog-
nitions and distinctions of governments and international human rights
institutions.

Prof. Salomdn felsefe alanindaki doktora egitimini Belgika'dakiUniversi-
té Catholique de Louvain'de tamamlamistir. Peru'daki Pontifical Catho-
lic Universitesi’nin onursal rektérii sifatini tasiyan Prof. Salomdn Lerner
Febres, ayni (iniversite biinyesindeki Demokrasi ve insan Haklari Merke-
zi’nin de baskanligini yapmaktadir. Peru Hakikat ve Uzlagma Komisyonu
eski baskanidir. Universitenin rolii ve dogasi, akademik calismalarda
kargilagilan zorluklar, etik ve kamu kiiltiirii konulu ¢ok sayida konugma
yapmis, siddet ve pasifizm konusunda Peru basta olmak lizere pek ¢ok (ilk-
ede yapilan konferanslara konugmaci olarak katilmigtir.

Professor MERVYN FROST

Professor Mervyn Frost teaches International Relations, and was former
Head of the Department of War Studies, at King’s College London, UK.
He was previously Chair of Politics at the University of Natal, Durban,
South Africa and was President of the South African Political Studies
Association. He currently sits on the editorial boards of International Po-
litical Sociology and the Journal of International Political Theory, among
others. He is an expert on human rights in international relations, hu-
manitarian intervention, justice in world politics, democratising global
governance, the just war tradition in an era of New Wars, and ethics in a
globalising world.

Londra’daki King’s College’in Savas Calismalari bélimiiniin bagkanligini yap-
maktadir. Daha énce Giiney Afrika’nin Durban sehrindeki Natal Universite-
side Siyaset Bilimi boliimiiniin baskanlgini yapmigtir. Gliney Afrika Siyaset
Calismalan Enstitiisii Baskanligi gérevinde de bulunan Profesér Frost, insan
Haklari ve Uluslararasi lliskiler, insancil Miidahale, Diinya Siyasetinde Adalet,
Kiiresel Yonetimin Demokratiklestirilmesi, Yeni Savaslar Déneminde Adil Sa-
vas Gelenegi ve Kiiresellesen Diinyada Etik gibi konularda uzman bir isimdir.

DAVID GORMAN (Director, Eurasia)

David has more than 25 years of experience in the field of peacemaking.
He started his career in the Middle East and he went on to work for inter-
national organisations on a wide range of conflicts around the world. David
has been based in the Philippines, Indonesia, Liberia, Bosnia as well as the
West Bank and Gaza and has been working in Eurasia for the last several
years. He graduated from the London School of Economics, was featured
in the award winning film ‘Miles and War’ as well as several publications
and has published several articles on mediation.

David’in baris ingasi alaninda 25 yildan fazla deneyimi bulunmaktadir. Da-
vid kariyerine Orta Dogu’da basladi ve daha sonra uluslararasi kurumlarda,
diinyanin gegitli yerlerinde olan ¢atismalar (izerinde ¢alisti. Kendisi Filipin-
ler, Endonezya, Liberya, Bosna, Bati Seria ve Gazze'de bulundu. Son birkag
yildir da Avrasya bélgesinde ¢alismaktadir. David London School of Econo-
mics’den mezun oldu, 6diillii ‘Miles and War’ filminde ve gesitli yayinlarda
yer aldi ve arabuluculukla ilgili cesitli makaleler yayimladi.

MARTIN GRIFFITHS

Martin Griffiths is a senior international mediator and currently the UN’s
Under-Secretary-General for Humanitarian Affairs and Emergency Relief
Coordinator, Office for the Coordination of Humanitarian Affairs (OCHA)
after previously serving as the UN’s Envoy to Yemen. From 1999 to 2010
he was the founding Director of the Centre for Humanitarian Dialogue in
Geneva where he specialised in developing political dialogue between gov-
ernments and insurgents in a range of countries across Asia, Africa and
Europe. He is a co-founder of Inter Mediate, a London based NGO devoted
to conflict resolution, and has worked for international organisations in-
cluding UNICEF, Save the Children, Action Aid, and the European Institute
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of Peace. Griffiths has also worked in the British Diplomatic Service and
for the UN, including as Director of the Department of Humanitarian Affairs
(Geneva), Deputy to the Emergency Relief Coordinator (New York), Regional
Humanitarian Coordinator for the Great Lakes, Regional Coordinator in the
Balkans and Deputy Head of the Supervisory Mission in Syria (UNSMIS).

Kidemli bir uluslararasi arabulucu olan eski Birlesmis Milletler Yemen Ozel
Temsilcisi Martin Griffiths, Birlesmis Milletler insani Yardim Koordinasyon
Ofisi’nde (OCHA) insani Yardim ve Acil Durum Yardimi Koordinatérii Genel
Sekreter Basyardimcisi olarak gérev yapmaktadir. Asya, Afrika ve Avrupa
kitalarindaki gesitli lilkelerde hiikiimetler ile isyanci gruplar arasinda siya-
sal diyalog gelistirilmesi lizerine ¢alisan Cenevre’deki insani Diyalog Mer-
kezi’nin (Centre for Humanitarian Dialogue) kurucu direktérii olan Martin
Griffiths 1999-2010 yillari arasinda bu gérevi siirdilirmiistiir. Catisma ¢dzii-
mi lzerine ¢alisan Londra merkezli Inter Mediate’in kuruculari arasinda
bulunan Griffiths, UNICEF, Save the Children ve Action Aid isimli ulus-
lararasi kurumlarda da gérev yapmistir. ingiltere Diplomasi Servisi’ndeki
hizmetlerinin yani sira Birlesmis Milletler biinyesinde Cenevre Ofisi’nde In-
sani Faaliyetler Béliimii’nde ydnetici, New York ofisinde Acil Yardim Koor-
dinatérii yardimeihigi, Biiyiik Géller (Great Lakes) bélgesinde Insani Yardim
Koordinatérii, Balkanlarda BM Bélgesel Koordinatérii ve BM eski Genel
Sekreteri Kofi Annan’in BM ve Arap Birligi adina Suriye 6zel temsilciligi
yaptigi dénemde kendisine bas danismanlik yapmistir.

KEZBAN HATEMi

Kezban Hatemi holds an LL.B. from Istanbul University and is registered
with the Istanbul Bar Association. She has worked as a self employed
lawyer, as well as Turkey’s National Commission to UNESCO and a cam-
paigner and advocate during the Bosnian War. She was involved in draft-
ing the Turkish Civil Code and Law of Foundations as well as in preparing
the legal groundwork for the chapters on Religious Freedoms and Mi-
norities and Community Foundations within the Framework Law of Har-
monization prepared by Turkey in preparation for EU accession. She has
published articles on women’s, minority groups, children, animals and
human rights and the fight against drugs. She is a member of the former
Wise Persons Committee in Turkey, established by then Prime Minister
Erdogan, and sits on the Board of Trustees of the Technical University
and the Darulacaze Foundation.

Istanbul Universitesi Hukuk Fakiiltesi’nden mezun olduktan sonra [stanbul
Barosuna kayitl olarak avukatlik yapmaya baslamigtir. Serbest avukatlik
yapmanin yani sira UNESCO Tiirkiye Milli Komisyonu’nda hukukgu olarak
g6rev yapmig, Bosna savagi sirasinda siirdlirlilen savas kargiti kampanya-
larda aktif olarak yer almistir. Tiirkiye’nin Avrupa Birligi’ne (iyelik siireci
geregi hazirlanan Uyum Yasalar Cerceve Yasasinin Dini Ozgiirliikler, Azin-
liklar ve Vakiflar ile ilgili béliimlerine iliskin hukuki ¢alismalarda yer almis,
Tiirk Ceza Kanunu ve Vakiflar Kanunu’nun taslaklarinin hazirlanmasinda
gérev almistir. Insan haklan, kadin haklari, azinlik haklari, gocuk haklari,
hayvan haklari ve uyusturucu ile miicadele konularinda ¢ok sayida yazili
eseri vardir. Recep Tayyip Erdogan’in bagsbakanligi déneminde olugturulan
Akil Insanlar Heyetinde yer almistir. Bunun yani sira Istanbul Universitesi
ile Dartilacaze Vakfi Miitevelli heyetlerinde gérev yapmaktadir.

Dr. EDEL HUGHES

Dr. Edel Hughes is a Senior Lecturer in Law at Middlesex University. Prior to
joining Middlesex University, Dr Hughes was a Senior Lecturer in Law at the
University of East London and a Lecturer in Law and the University of Limer-
ick. She was awarded an LL.M. and a PhD in International Human Rights Law
from the National University of Ireland, Galway, in 2003 and 2009, respective-
ly. Her research interests are in the areas of international human rights law,
public international law, and conflict transformation, with a regional interest in
Turkey and the Middle East. She has published widely on these areas.

Dr. Edel Hughes, Middlesex Universitesi Hukuk Fakiiltesi’nde kidemli 6gretim
iiyesidir. Daha énce Dogu Londra Universitesi Hukuk Fakiiltesi ve Limerick
Universitesi’nde gérev yapan Hughes, doktorasini 2003-2009 yillari arasinda
Irlanda Ulusal Universitesi’nde Uluslararasi insan Haklari Hukuku alaninda ta-
mamlamistir. Hughes’un bir¢ok yayininin da bulundugu c¢alisma alanlari igin-
de, Orta Dogu’yu ve Tiirkiye'yi de kapsayan sekilde, uluslararasi insan haklari
hukuku, uluslararasi kamu hukuku ve catisma ¢bziimii yer almaktadir.

KADIR iNANIR

Kadir inanir was born in 1949 Fatsa, Ordu. He is an acclaimed actor and
director, and has starred in well over a hundred films. He has won several
awards for his work in Turkish cinema. He graduated from Marmara Univer-
sity Faculty of Communication. In 2013 he became a member of the Wise
Persons Committee for the Mediterranean region.
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Unlii oyuncu ve yénetmen Kadir inanir, 100°ii askin filmde rol almis ve Tiirk
sinemasina katkilarindan dolayi pek ¢ok 6diile layik gériigmdiistiir. 1949 se-
nesinde Ordu, Fatsa'da dogan Inanir, Marmara Universitesi iletisim Fakiil-
tesi Radyo-Televizyon Béliimiinden mezun olmustur. 2013 senesinde baris
siirecini yénetmek amaciyla kurulan Akil insanlar Heyeti’'ne Akdeniz Bélge-
si temsilcisi olarak girmistir.

Professor Dr. AHMET iNSEL

Professor Ahmet insel is a former faculty member of Galatasaray Univer-
sity in Istanbul, Turkey and Paris 1 Panthéon Sorbonne University, France.
He is Managing Editor of the Turkish editing house, lletisim, and member
of the editorial board of monthly review, Birikim. He is a regular columnist
at Cumhuriyet newspaper and an author who published several books and
articles in both Turkish and French.

iletisim Yayinlari Yayin Kurulu Koordinatérliigiinii yiiriiten Ahmet insel, Ga-
latasaray Universitesi ve Paris 1 Panthéon-Sorbonne Universitesi’nde 6g-
retim liyesi olarak gérev yapmistir. Birikim Dergisi yayin kolektifi liyesi ve
Cumhuriyet Gazetesinde kbgse yazaridir. Tiirkge ve Fransizca olmak lizere
cok sayida kitabi ve makalesi bulunmaktadir.

ALEKA KESSLER

Aleka Kessler works as Project Officer at the Centre for Humanitarian Di-
alogue (HD). Having joined HD in 2017 to work on Syria, Aleka has been
coordinating mediation project in complex conflict settings. Previously,
Aleka also worked with Médecins Sans Frontieres and the United Nations
Association Mexico. She holds a degree in International Relations from the
University of Geneva and a Master’s degree in Development Studies from
the Graduate Institute of International and Development Studies in Gene-
va, where she specialized in humanitarian affairs, negotiation and conflict
resolution.

Aleka Kessler Insani Diyalog Merkezi’nde (HD) proje sorumlusu olarak ¢a-
lismaktadir. Suriye lizerinde ¢alismak i¢in 2017 yilinda HD’ye katilan Kess-
ler, karmasik ¢atisma ortamlarinda arabuluculuk projesini yiiriitmektedir.
Kessler daha énce Sinir Tanimayan Doktorlar ve Meksika Birlesmis Millet-
ler Dernegi’nde ¢alismistir. Lisans egitimini Cenevre Universitesi Uluslara-
rasi lliskiler Béliimii'nde tamamlayan Kessler, daha sonra yiiksek lisansini

yine Cenevre'de bulunan Uluslararasi ve Kalkinma Calismalari Yiiksek Li-
sans Enstitiisii’nde (IHEID) Kalkinma Calismalari alaninda yapti. Kessler
insani yardim, arabuluculuk ve gatisma ¢bziimii alanlarinda uzmanlagmig-
tir.

AVILA KILMURRAY

Avila Kilmurray is a founding member of the Northern Ireland Women’s
Coalition. She was part of the Coalition’s negotiating team for the Good
Friday Agreement and has written extensively on community action, the
women’s movement and conflict transformation. She serves as an adviser
on the Ireland Committee of the Joseph Rowntree Charitable Trust as well
as a board member of Conciliation Resources (UK) and the Institute for
British Irish Studies. She was the first Women’s Officer for the Transport
& General Workers Union for Ireland (1990-1994) and from 1994-2014 she
was Director of the Community Foundation for Northern Ireland, manag-
ing EU PEACE funding for the re-integration of political ex-prisoners in
Northern Ireland as well as support for community-based peace building.
She is a recipient of the Raymond Georis Prize for Innovative Philanthropy
through the European Foundation Centre. Kilmurrary is working as a con-
sultant with The Social Change Initiative to support work with the Migrant
Learning Exchange Programme and learning on peace building.

Avila Kilmurray, Kuzey irlanda Kadin Koalisyonu’nun kurucusudur ve bu si-
yasi partinin temsilcilerinden biri olarak Hayirli Cuma Anlagsmasi miizake-
relerine katilmistir. Toplumsal tepki, kadin hareketi ve ¢atismanin déniigii-
mii gibi konularda cok sayida yazili eseri vardir. Birlesik Krallik ve irlanda’da
aralarinda Conciliation Resources (Uzlagsma Kaynaklari), the Global Fund
for Community Foundations (Toplumsal Vakiflar igin Kiirsel Fon), Conflict
Resolution Services Ireland (irlanda Catisma Céziimii Hizmetleri) ve the
Institute for British Irish Studies (Britanya ve Irlanda galismalari Enstitiis(i)
isimli kurumlarda yénetim kurulu liyesi olarak gbrev yapmaktadir. 1990-94
yillar1 arasinda Ulasim ve Genel isciler Sendikasi’nda Kadinlardan Sorumlu
Yénetici olarak ¢alismis ve bu gérevi yerine getiren ilk kadin olmustur. 1994-
2014 yillari arasinda Kuzey Irlanda Toplum Vakfi’nin direktérliigiini yapmis
ve bu gérevi sirasinda eski siyasi mahkumlarin yeniden entegrasyonu ile
barisin toplumsal zeminde yeniden ingasina dair Avrupa Birligi fonlarinin
idaresini ylrtitmlistir. Avrupa Vakiflar Merkezi tarafindan verilen Yenilikgi
Hayirseverler Raymond Georis Odiilii’niin de sahibidir.
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Professor RAM MANIKKALINGAM

Professor Ram Manikkalingam is founder and director of the Dialogue
Advisory Group, an independent organisation that facilitates political dia-
logue to reduce violence. He is a member of the Special Presidential Task
Force on Reconciliation in Sri Lanka and teaches politics at the University
of Amsterdam. Previously, he was a Senior Advisor on the Sri Lankan peace
process to then President Kumaratunga. He has served as an advisor with
Ambassador rank at the Sri Lanka Mission to the United Nations in New
York and prior to that he was an advisor on International Security to the
Rockefeller Foundation. He is an expert on issues pertaining to conflict,
multiculturalism and democracy, and has authored multiple works on
these topics. He is a founding board member of the Laksham Kadirgamar
Institute for Strategic Studies and International Relations, Colombo, Sri
Lanka.

Amsterdam Universitesi Siyaset Bilimi Béliimii'nde misafir Profesér ola-
rak gérev yapmaktadir. Sri Lanka devlet baskanina baris slireci i¢in da-
nismanlik yapmistir. Danismanlik gérevini hala siirdiirmektedir. Uzmanlik
alanlar arasinda ¢atisma, cokkiiltiirliiliik, demokrasi gibi konular bulunan
Prof. Ram Manikkalingam, Sri Lanka'daki Laksham Kadirgamar Stratejik
Calismalar ve Uluslararasi lliskiler Enstitiisi’niin kurucu (iyesi ve yénetim
kurulu dyesidir.

BEJAN MATUR

Bejan Matur is a renowned Turkey-based author and poet. She has pub-
lished ten works of poetry and prose. In her writing she focuses mainly
on Kurdish politics, the Armenian issue, minority issues, prison literature
and women’s rights. She has won several literary prizes and her work has
been translated into over 28 languages. She was formerly Director of the
Diyarbakir Cultural Art Foundation (DKSV). She is a columnist for the Daily
Zaman, and occasionally for the English version, Today’s Zaman.

Tiirkiye’'nin 6nde gelen sair ve yazarlarindan biridir. Siir ve gazetecilik alanin-
da yayimlanmig 10 kitabi bulunmaktadir. 2012 yilinin basina kadar yazdigi
diizenli kégse yazilarinda Kiirt siyaseti, Ermeni sorunu, giindelik siyaset,
azinlik sorunlari, cezaevi yazilari ve kadin sorunu gibi konulari islemistir.
Yapitlari 28 degisik dile ¢evrilen Matur, cok sayida edebiyat 6diilii sahibidir.
Diyarbakir Kiiltiir ve Sanat Vakfi Kurucu Baskanligi gérevinde bulunmustur.

Professor MONICA MCWILLIAMS

Professor Monica McWilliams teaches in the Transitional Justice Insti-
tute at Ulster University in Northern Ireland. She currently serves on a
three-person panel established by the Northern Ireland government to
make recommendations on the disbandment of paramilitary organisa-
tions in Northern Ireland. During the Northern Ireland peace process, Prof.
McWilliams co-founded the Northern Ireland Women’s Coalition political
party and was elected as a delegate to the Multi-Party Peace Negotiations,
which took place in 1996 to 1998. She was also elected to serve as a mem-
ber of the Northern Ireland Legislative Assembly from 1998 to 2003. Prof.
McWilliams is a signatory of the Belfast/Good Friday Agreement and has
chaired the Implementation Committee on Human Rights on behalf of the
British and Irish governments. For her role in delivering the peace agree-
ment in Northern Ireland, Prof. McWilliams was one recipient of the John F.
Kennedy Leadership and Courage Award.

Prof. Monica McWilliams, Ulster Universitesi'ndeki Gegis Dénemi Adaleti
Enstitlisii’ne bagli Kadin Calismalari Béliimi’nde 6gretim lyesidir. 2005- 2011
yillari arasinda Kuzey Irlanda insan Haklari Komisyonu Komiseri olarak Kuzey
Irlanda Haklar Beyannamesi icin tavsiyeler hazirlamaktan sorumlu olarak go-
rev yapmistir. Kuzey Irlanda Kadin Koalisyonu’nun kurucularindan olan Prof,
McWilliams 1998 yilinda Belfast (Hayirli Cuma) Barig Anlasmasi’nin imzalan-
maslyla sonuglanan Cok Partili Banig Gorlismeleri’nde yer almistir.

HANNE MELFALD

Hanne Melfald worked with the Norwegian Ministry of Foreign Affairs for
eight years including as the Senior Adviser to the Secretariat of the Foreign
Minister of Norway before she became a Project Manager in HD’s Eura-
sia office in 2015. She previously worked for the United Nations for six
years including two years with the United Nations Assistance Mission in
Afghanistan as Special Assistant to the Special Representative of the Sec-
retary-General. She has also worked for the United Nations Office for the
Coordination of Humanitarian Affairs in Nepal and Geneva, as well as for
the Norwegian Refugee Council and the Norwegian Directorate of Immi-
gration. Melfald has a degree in International Relations from the University
of Bergen and the University of California, Santa Barbara, as well as a Mas-
ter’s degree in Political Science from the University of Oslo.
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Hanne Melfald, basdanigsmanlik dahil olmak lizere 8 yil boyunca Norveg
Disisleri Bakanligi biinyesinde cesitli gérevlerde bulunmus, 2015 yilin-
dan itibaren Insani Diyalog icin Merkez isimli kurumun Avrasya biriminde
Proje Miid(irii olarak ¢alismaya baslamistir. Gegmiste Birlesmis Milletler
biinyesinde gérev almis, bu gérevi sirasinda 2 yil boyunca Birlesmis Mil-
letler’in Afganistan Yardim Misyonunda BM Genel Sekreteri Ozel Temsil-
cisi olarak gérev yapmistir. Ayrica Birlesmis Milletler Cenevre Yerleskesi
biinyesinde bulunan Nepal insani Yardim Koordinasyon Ofisinde de gérev
almistir. Bir dénem Norveg Siginmacilar Konseyi ve Norve¢ Gé¢menlik
Isleri Miidiirliigiinde galisan Hanna Melfald Norvec’in Bergen ve ABD’nin
Kaliforniya Universitelerinde aldigi Uluslararasi lliskiler egitimini Olso
Universitesinde aldigi Siyaset Bilimi yiiksek lisans egitimiyle tamamla-
migtir.

ROELF MEYER

Meyer is currently a consultant on international peace processes hav-
ing advised parties in Northern Ireland, Sri Lanka, Rwanda, Burundi,
Iraq, Kosovo, the Basque Region, Guyana, Bolivia, Kenya, Madagascar,
and South Sudan. Meyer’s experience in international peace processes
stems from his involvement in the settlement of the South African con-
flict in which he was the government’s chief negotiator in constitutional
negotiations with the ANC’s chief negotiator and current South African
President, Cyril Ramaphosa. Negotiating the end of apartheid and pav-
ing the way for South Africa’s first democratic elections in 1994, Meyer
continued his post as Minister of Constitutional Affairs in the Cabinet
of the new President, Nelson Mandela. Meyer retired as a Member of
Parliament and as the Gauteng leader of the National Party in 1996 and
co-founded the United Democratic Movement (UDM) political party the
following year. Retiring from politics in 2000, Meyer has since held a
number of international positions, including membership of the Strate-
gy Committee of the Project on Justice in Times of Transition at Harvard
University.

Roelf Meyer, Gliney Afrika’daki banis siirecinde iktidar partisi Ulusal Parti
adina basmlizakereci olarak gérev yapmistir. O dénem Afrika Ulusal Kong-
resi (ANC) adina bagmiizakereci olarak gérev yapan ve su an Gliney Afrika
devlet baskani olan Cyril Ramaphosa ile birlikte yiiriittigl miizakereler
sonrasinda Gliney Afrika'daki irk¢i apartheid rejim sona erdirilmis ve 1994

yilinda (lilkedeki ilk 6zglir segimlerin yapilmasi saglanmistir. Yapilan se¢im
sonrasi yeni devlet baskani segilen Nelson Mandela kurdugu ilk hiikiimette
Roelf Meyer’e Anayasal iliskilerden Sorumlu Bakan olarak gérev vermistir.
Roelf Meyer 2011-2014 yillari arasinda Gliney Afrika Savunma Degerlendir-
me Komitesine baskanlik yapmig, ayni zamanda aktif olan bazi baris slireg-
lerine dahil olarak Kuzey Irlanda, Sri Lanka, Ruanda, Burundi, Irak, Kosova,
Bask Bélgesi, Guyana, Bolivya, Kenya, Madagaskar ve Giiney Sudan'da ca-
tisan taraflara danismanlik yapmgtir.

MARK MULLER 0C

Mark Muller, QC, is a senior advocate at Doughty Street Chambers
(London) and the Scottish Faculty of Advocates (Edinburgh) where he
specialises in public international law and human rights. Muller is also
currently on the UN Department of Political Affairs Standby Team of
Mediation Experts and is the UN Special Envoy to Syria in the Syrian
peace talks. He has many years’ experience of advising numerous inter-
national bodies, such as Humanitarian Dialogue (Geneva) and Inter-Me-
diate (London) on conflict resolution, mediation, confidence-building,
ceasefires, power-sharing, humanitarian law, constitution-making and
dialogue processes. Muller also co-founded Beyond Borders and the
Delfina Foundation.

Mark Muller Londra merkezli Doughty Street Chambers Hukuk Biirosu’na
ve Edinburg’daki Iskog Avukatlar Birligi'ne bagl olarak ¢alisan tecriibeli bir
hukukegudur. Uluslararasi kamu hukuku ve insan haklari hukuku alaninda
uzman olan Muller, Afganistan, Libya, Irak ve Suriye gibi cesitli ¢catisma
alanlarinda uzun seneler ¢atisma ¢dziimdi, arabuluculuk, catismasizlik ve
iktidar paylasimi konusunda danismanlik hizmeti vermigtir. 2005°den bu
yana Insani Diyalog icin Merkez (Centre for Humanitarian Dialogue), Ca-
tisma Otesi (Beyond Borders) ve Inter Mediate (Arabulucu) isimli kurumla-
ra kidemli danismanlik yapmaktadir. Harvard Hukuk Fakiiltesi (iyesi olan
Muller bir dénem ingiltere ve Galler Barosu insan Haklari Komisyonu bas-
kanligi ve Barolar Konseyi Hukukun Ustiinliigii Birimi baskanhgi gérevlerini
de yiirlitmistiir. Kiiltiirel diyalog yoluyla barigi ve uluslararasi anlayigi teg-
vik etme amaciyla iskogya’da kurulan Sinirlar Otesi (Beyond Borders) isimli
olusumun kurucusu olan Muller halen BM Siyasal iliskiler Birimi biinyesin-
deki Arabulucular Destek Ekibinde Kidemli Arabuluculuk Uzmani olarak

g6rev yapmaktadir.
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AVNi 0ZGUREL

Mehmet Avni Ozgiirel is a Turkish journalist, author and screenwriter.
Having worked in several newspapers such as Daily Sabah and Radikal,
Ozgiirel is currently the editor in chief of the daily Yeni Birlik and a
TV programmer at TRT Haber. He is the screenwriter of the 2007 Turk-
ish film, Zincirbozan, on the 1980 Turkish coup d’état, Sultan Avru-
pa’da (2009), on Sultan Abdiilaziz’s 1867 trip to Europe; and Mahpeyker
(2010): Késem Sultan, on Késem Sultan. He is also the screenwriter and
producer of 2014 Turkish film, Darbe (Coup), on the February 07, 2012
Turkish intelligence crisis. In 2013 he was appointed a member of the
Wise Persons Committee in Turkey established by then Prime Minister
Erdogan.

Gazeteci-yazar Avni Ozgiirel, uzun yillar Milliyet, Aksam, Sabah ve Radi-
kal gibi cegitli gazetelerde haber miidlirliigi ve kige yazarligi yapti. 2013
yilinda Tiirkiye Cumhuriyeti Hiikiimeti tarafindan Demokratik acilim ve
¢dziim siireci kapsaminda olusturulan Akil insanlar Heyeti iiyesidir. 1980
darbesini konu eden belgesel film Zincibozan (2007), Sultan Abdiilaziz’in
1867'de Avrupa’ya yaptigi yolculugu konu eden Sultan Avrupa’da (2009),
Mahpeyker: Késem Sultan (2010) ve 7 Subat Milli Istihbarat Teskilati
(MIT) operasyonunun anlatildigi “Darbe” filmleri senaristligini ve yapim-
ciligini iistlendigi projeler arasindadir. Ozgiirel, su anda Yeni Birlik gaze-
tesinin sahibi ve genel yayin yénetmenidir. Ayrica TRT Haber'de program
yapmaktadir.

Professor JOHN PACKER

Professor John Packer is Associate Professor of Law and Director of the Hu-
man Rights Research and Education Centre (HRREC) at the University of
Ottawa in Canada. Prof. Packer has worked for inter-governmental organisa-
tions for over 20 years, including in Geneva for the UN High Commissioner
for Refugees, the International Labour Organisation, and for the UN High
Commissioner for Human Rights. From 1995 to 2004, Prof. Packer served as
Senior Legal Adviser and then the first Director of the Office of the OSCE
High Commissioner on National Minorities in The Hague. In 2012-2014, Prof.
Packer was a Constitutions and Process Design Expert on the United Na-
tion’s Standby Team of Mediation Experts attached to the Department of
Political Affairs, advising in numerous peace processes and political tran-

sitions around the world focusing on conflict prevention and resolution, di-
versity management, constitutional and legal reform, and the protection of
human rights.

Dr. John Packer Kanada'da Ottawa Universitesi Hukuk Fakiiltesi'nde do-
cent ve Insan Haklari Arastirma ve Egitim Merkezi (Human Rights Resear-
ch and Education Centre) miidiiriidiir. 20 yi1l boyunca Packer BM Miilteciler
Yiiksek Komiserligi, Uluslararasi Calisma Orgiitii ve BM insan Haklar Yiik-
sek Komiserligi gibi Cenevre’de bulunan hiikiimetler arasi érgiitlerde ¢alis-
migtir. 1995°ten 2004’°e kadar Lahey’de Packer Kidemli Hukuk Danigmani,
ardindan da Ulusal Azinliklar Yiiksek Komiserligi birinci miidiirii olarak gé-
rev almigtir. 2012-2014 yillarinda Packer BM Arabuluculuk Uzmanlar Ekibi
siyasi iliskiler biriminde Anayasa ve Sliireclerin Tasarimi Uzmani olarak yer
aldi. Diinyadaki birgok baris siireci ve siyasi gecisler konusunda danisman-
Itk yapan Pecker, catisma dnleme ve ¢6ziimd, cgesitlilik yonetimi, anayasa
ve hukuk reformlari ve insan haklari korumasina odaklanmigtir.

JONATHAN POWELL

Jonathan Powell is the founder and CEO of Inter Mediate, an NGO devot-
ed to conflict resolution around the world. In 2014, Powell was appointed
by former Prime Minister David Cameron to be the UK’s Special Envoy
to Libya. He also served as Tony Blair’s Chief of Staff in opposition from
1995 to 1997 and again as his Chief of Staff in Downing Street from 1997
to 2007. Prior to his involvement in British politics, Powell was the British
Government’s chief negotiator on Northern Ireland from 1997 to 2007 and
played a key part in leading the peace negotiations and its implementa-
tion.

Ortadogu, Latin Amerika ve Asya'da yasanan catismalarin ¢6ziimii lzeri-
ne c¢aligan ve devletten bagimsiz arabuluculuk kurumu olan Birlegik Kral-
Ik merkezli Inter Mediate’in kurucusudur ve Icra Kurulu Baskanidir. 2014
yilinda Birlegik Krallik Basbakani David Cameron tarafindan Libya konu-
sunda Ozel Temsilci olarak atanmistir. 1995-2007 yillari arasinda Birlesik
Krallik eski Basbakani Tony Blair kabinesinde Basbakanlik Personel Daire
Baskanligi gérevinde bulunmus, 1997 yilindan itibaren Kuzey Irlanda so-
rununun ¢6ziimii igin yapilan gériismelere Britanya adina basmiizakereci
olarak katilmigtir. 1978-79 yillari arasinda BBC ve Granada TV igin gazeteci
olarak calismig, 1979-1994 yillari arasinda ise Britanya adina diplomatlik
yapmigtir.
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Sir KIERAN PRENDERGAST

Sir Kieran Prendergast is a former British diplomat who served as the Un-
der-Secretary General for Political Affairs at the United Nations from 1997
to 2005 and as High Commissioner to Kenya from 1992 to 1995 and to Zim-
babwe from 1989 to 1992. During his time at the UN, Prendergast stressed
the human rights violations and ethnic cleansing that occurred during the
War in Darfur and was involved in the 2004 Cyprus reunification negotia-
tions. Since his retirement from the UN, he has conducted research at the
Belfer Center for Science and International Affairs (United States) and is a
member of the Advisory Council of Independent Diplomat (United States).
Prendergast also holds a number of positions, including Chairman of the
Anglo-Turkish Society, a Trustee of the Beit Trust, and Senior Adviser at the
Centre for Humanitarian Dialogue.

Birlesik Krallik Digisleri Bakanligi biinyesinde aralarinda Kibris, Tiirkiye, Is-
rail, Hollanda, Kenya ve ABD’de diplomat olarak ¢alismistir. Birlesik Krallik
Digigleri ve Milletler Toplulugu Biirosu’nun (Foreign and Commonwealth
Office) Gliney Afrika’daki Apartheid rejimi ve Namibya konulariyla ilgilenen
birimine baskanlik etmistir. Bir dénem BM Siyasal iliskiler Biriminde Miis-
tesar olarak ¢alismis, BM Genel Sekreteri’nin Baris ve Glivenlik konulu y5-
netim kurulu toplantilarinin diizenleyiciligini yapmis, Afganistan, Burundi,
Kibris, Demokratik Kongo Cumhuriyeti, Dogu Timor gibi bélgelerde baris
cabalarina dahil olmustur.

RAJESH RAI

Rajesh Rai was called to the Bar in 1993 with his areas of expertise in-
cluding human rights law, immigration and asylum law, and public law. He
has been treasurer of IMCB Chambers (London) since 2015 and has also
been a Director of an AIM-listed investment company where he led their
renewable energy portfolio. Rai is a frequent lecturer on a wide variety of
legal issues, including immigration and asylum law and freedom of experi-
ence (Bar of Armenia), minority linguistic rights (European Parliament), and
women’s and children’s rights in areas of conflict (cross-border conference
to NGOs working in Kurdish regions). He is also Founder Director of HIC, a
community centred NGO based in Cameroon.

1993 yilinda Ingiltere ve Galler Barosu’na kaydolmustur. Insan Haklari Hu-
kuku, Gé¢menlik ve Siginma Hakki hukuku ile Kamu Hukuku temel uzman-

ik alanlaridir. Kamerun’daki HIC isimli sivil toplum 6érgiiti ile Uganda'daki
Human Energy isimli girketin kurucusudur. Bir dsnem The Joint Council for
the Welfare of Immigrants-JCWI-(G6¢menlerin Refahi igin Ortak Konsey)
direktérliigiinii yapmistir. Basta ingiltere ve Galler Barosu Insan Haklari
Komisyonu adina olmak (izere uluslararasi alanda 6zellikle Avrupa, Asya,
Afrika, ABD ve Hindistan'da ¢ok cegitli hukuki konular lizerine seminerler
ve dersler vermisgtir.

Sir DAVID REDDAWAY

Sir David Reddaway is a retired British diplomat currently serving as Chief
Executive and Clerk of the Goldsmiths’ Company in London. During his
previous career in the Foreign and Commonwealth Office, he served as
Ambassador to Turkey (2009-2014), Ambassador to Ireland (2006-2009),
High Commissioner to Canada (2003-2006), UK Special Representative for
Afghanistan (2002), and Charge d’Affaires in Iran (1990-1993). His other
assignments were to Argentina, India, Spain, and Iran, where he was first
posted during the Iranian Revolution.

Halen cesitli 6zel sirket ve (iniversitelere danisman, yénetim kurulu lyesi ve
konsliltasyon uzmani olarak hizmet etmektedir. 2016 yilinin Ocak ayindan
bu yana Londra Universitesi biinyesindeki Goldsmith Koleji’nde Konsey
liyesi ve Goldsmith sirketinde yénetici katip olarak gérev yapmaya basla-
mistir. Bir dsnem Birlesik Krallik adina Tiirkiye ve irlanda Cumhuriyeti Bii-
ylikelgisi olarak gérev yapan Reddaway bu gérevinden énce Birlesik Krallik
adina Kanada'da Yiiksek Misyon Temsilcisi, Afganistan’da Ozel Temsilci,
iran’da ise Diplomatik temsilci olarak gérevyapmistir. Bu gérevlerinin yani
sira Ispanya, Arjantin, ve Hindistan'da diplomatik gérevler iistlenmistir.

Professor NAOMI ROHT-ARRIAZA

Professor Naomi Roht-Arriaza is a Distinguished Professor of Law at the
Hastings College of Law, University of California (San Francisco) and is
renowned globally for her expertise in transitional justice, international
human rights law, and international humanitarian law. She has extensive
knowledge of, and experience in, post-conflict procedures in Latin America
and Africa. Roht-Arriaza has contributed to the defence of human rights
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through legal and social counselling, her position as academic chair, and
her published academic works.

Prof. Naomi Roht-Arriaza Amerika Birlesik Devletleri’nin San Francisco
sehrindeki UC Hastings College of the Law isimli Hukuk okulunda égre-
tim (iyesi olarak gérev yapmaktadir. Gegis Dénemi Adaleti, insan Haklari
Ihlalleri, Uluslararasi Ceza Hukuku ve Kiiresel Cevre Sorunlari gibi konular
uzmanlik alanina girmektedir.

Dr. MEHMET UFUK URAS

Mehmet Ufuk Uras is a co-founder and member of social liberal Greens
and the Left Party of the Future, founded as a merger of the Greens and the
Equality and Democracy Party. He was previously a former leader of the
now-defunct University Lecturers’ Union (Ogretim Elemanlari Sendikasi)
and was elected the chairman of Freedom and Solidarity Party in 1996.
Ufuk resigned from the leadership after the 2002 general election. Ufuk
ran a successful campaign as a “common candidate of the Left”, standing
on the independents’ ticket, backed by Kurdish-based Democratic Society
Party and several left-wing, environmentalist and pro-peace groups in the
2007 general election. He resigned from the Freedom and Solidarity Par-
ty on 19 June 2009. After the Democratic Society Party was dissolved in
December 2009, he joined forces with the remaining Kurdish MPs in the
Peace and Democracy Party group. On 25 November 2012, he became a
co-founder and member of social liberal Greens and the Left Party of the
Future, founded as a merger of the Greens and the Equality and Democ-
racy Party. Ufuk is a member of the Dialogue Group and is the writer of
several books on Turkish politics.

Dr. Mehmet Ufuk Uras Istanbul Universitesi iktisat Fakiiltesi’nde lisans,
yliksek lisans ve doktora 68renimini tamamladiktan sonra, milletvekili se-
cilene kadar Istanbul Universitesi Iktisat Fakiiltesi, Siyaset Bilimi ve Ulus-
lararasi lliskiler Béliimii’nde yardimei dogent doktor olarak gérev yapmistir.
22 Temmuz 2007 genel segimlerinde Istanbul 1. Bélge’den bagimsiz millet-
vekili adayi olmustur. Secimlerin sonucunda %3,85 oraniyla yani 81.486 oy
alarak istanbul 1. Bélge’den bagimsiz milletvekili olarak 23. dénem mecli-
sine girmistir. Secimler éncesinde liderliginden ayrildig Ozgiirliik ve Daya-
nisma Partisi (ODP) Genel baskanligina 11 Subat 2008°de yapilan 5. Olagan
Kongresi’ni takiben geri dénmiistiir. 17 Haziran 2009 tarihinde, partinin
dar grupgu bir anlayisa kaydigi dliglincesi ve sol siyasetin daha genig bir

yelpazeye ulasmasi iddiasiyla bir grup arkadasiyla Ozgiirliik ve Dayanisma
Partisi’nden istifa etmistir. ODP’den ayrilisiyla birlikte Esitlik ve Demok-
rasi Partisi kurulus siirecine katilmigtir. DTP’nin 19 kisiye dlisiip grupsuz
kalmasindan sonra, Kiirt sorununun parlamentoda ¢6ziilmesi gerektigini
savunarak Barig ve Demokrasi Partisi (BDP) grubuna katilmigtir. Ufuk Uras,
secim stirecinde, kurulus ¢agrisini yaptigi Esitlik ve Demokrasi Partisi’ne
liye olmustur. 25 Kasim 2012'de kurulan Yegiller ve Sol Gelecek Partisi-
nin kurucularindandir ve ayni zamanda PM (iyesidir. Uras’in ¢ok sayidaki
yayinlari arasinda “ODP Séylesileri’, “ideolojilerin Sonu mu?” (Marksist
Arastirmalari Destek Odiilii), “Sezgiciligin Sonu mu?”, “Baska Bir Siyaset
Miimkiin”, “Kurtulus Savasinda Sol”, “Siyaset Yazilari” ve “Alternatif Siya-
set Arayislari” “Sokaktan Parlamentoya” “S6z Meclisten Disari” ve “Meclis
Notlari” adli kitaplari da bulunmaktadir.

Professor Dr. SEVTAP YOKUS

Professor Dr Sevtap Yokus is a Law Faculty Member at Istanbul Altinbas
University in the Department of Constitutional Law. She holds a PhD in
Public Law from the Faculty of Law, Istanbul University, awarded in 1995
for her thesis which assessed the state of emergency regime in Turkey with
reference to the European Convention on Human Rights. She is a widely
published expert in the areas of Constitutional Law and Human Rights and
has multiple years’ experience of working as a university lecturer at un-
dergraduate, postgraduate and doctoral level. She also has experience of
working as a lawyer in the European Court of Human Rights.

Prof. Dr. Sevtap Yokus istanbul Altinbas Universitesi Anayasa Huku-
ku Anabilim Dali 6gretim (iyesidir. istanbul Universitesi Hukuk Fakiiltesi
Kamu Hukuku Doktora Programi biinyesinde basladigi doktorasini “Avrupa
insan Haklari Sézlesmesi’nin Tiirkiye’de Olaganiistii Hal Rejimine Etkisi”
baslikli tezle 1995 yilinda tamamlamistir. Akademik gérevi sirasinda lisans,
yliksek lisans ve doktora asamasinda dersler veren Prof. Dr. Yokus 6zellikle
Anayasa Hukuku ve Insan haklari Hukuk alaninda uzmanlasmistir. Ayrica
Avrupa insan Haklari Mahkemesi’ne basvuruda pratik avukatlik deneyimi
de bulunmaktadir.

L I"
287 W
>



11 Guilford Street London WCIN 1DH

United Kingdom
+44 (0) 207 405 3835

@

democraticprogress.org

info@demacraticprogress.org

v
@DPI_UK

f

DemocraticProgressinstitute

YEARS OF
CONFLICT
RESOLUTION




