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THE LEGAL BASIS OF ANEW PEACE IN TURKEY

FOREWORD

The following report has been written by Zeynep Ardic, lecturer in the Faculty
of Law at Istanbul Medeniyet University, Turkey. This research report highlights
the law and obstacles related to securing peace and provides an analysis of the
Turkish legal system’s ability to facilitate a peace process, as well as a compre-
hensive overview of current laws in place. The study sets out a thorough anal-
ysis of the importance of law in relation to the peace processes, before turning
to an assessment of the Turkish legal system and the compatibility of legal texts
with a potential peace process. Noting that the vast body of current laws do not
prevent a peace process from taking place, the study sees scope for certain con-
stitutional and legal reforms that will contribute to the preliminary preparations
for a potential process, as well as new and updated provisions that may facilitate
the peace negotiations. Furthermore, the assessment also suggests ways to ad-
dress peacebuilding measures, ranging from transitional justice mechanisms -
such as compensation for material and moral damages incurred in the course of
the conflict - to amnesties and Disarmament, Demobilisation and Reintegration
(DDR), and sets out applicable constitutional amendments for education in the
Kurdish language and issues around identity and citizenship.

The author concludes with highlighting the need for preliminary talks between
the parties in order to assess the scope of amendments required to provide a
sound legal basis for the peace process and cautions that laws must be imple-
mented in order for the process to be successful. DPI would like to express its
thanks to the author for producing this engaging report. The views and opinions
expressed in the report remain those of the author and do not necessarily re-
flect the official position of DPI.

Kerim Yildiz

Chief Executive Officer
Democratic Progress Institute

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

ONSOz

Bu arastirma raporu Istanbul Medeniyet Universitesi 6gretim tiyesi Dr. Zeynep
Ardic tarafindan kaleme alindi. Bu rapor, barisin giivence altina alinmasini mim-
kin kilan kanunlar: ve mevcut engelleri incelerken, yurdrlikteki kanunlara kap-
saml bir genel bakis sunuyor ve Turkiyedeki hukuk sisteminin baris sirecini
kolaylastirma yeteneginin bir analizini yapiyor. Ardig, calismada Turkiye'deki yas-
al cerceveyi konu 6zelinde ele almadan 6nce, hukuk ve baris iliskisinin 6nemini
kapsamli bir sekilde tartisiyor. Tirkiye'deki yasal mevzuat incelendiginde, mevcut
kanunlarin biytik bir kisminin olasi bir baris strecinin gerceklesmesi 6niinde en-
gel teskil etmedigi gorultyor. Ote yandan yazar, potansiyel bir barig stirecinin 6n
hazirliklarina katkida bulunabilecek anayasal ve yasal reformlar: ve giincellene-
bilecek hitkiimleri de uluslararas: deneyimlerden de faydalanarak gézden geciri-
yor. Ardi¢ degerlendirmesinde, gecis donemi adalet mekanizmalarindan - ¢atisma
sirasinda meydana gelen maddi ve manevi zararlarin tazmini gibi - aflara ve Si-
lahsizlanma, Demobilizasyon ve Yeniden Entegrasyona (DDR) kadar uzanan genis
bir yelpazade baris insas1 énlemlerini ele almanin yollarini ve uygulanabilirligini;
yani sira da Kirtce anadilde egitim icin ve kimlik haklar: baglaminda uygulanabilir
anayasa degisikliklerini ele aliyor.

Yazar, raporunu baris strecine saglam bir yasal zemin saglamak icin gerekli olan
degisikliklerin kapsamini degerlendirmek uzere taraflar arasinda 6n gorisme-
lerin gerekliliginin altini ¢izerek bitiriyor ve strecin basarili olmasi icin yasalarin
uygulanmas: gerektigine dikkat cekiyor. DPI, bu ilgi cekici raporu hazirladig: igin
yazara tesekkur eder. Raporda ifade edilen gorusler yazara aittir ve DPI'nin resmi

gorusunu yansitmaz.

Kerim Yildiz
Icra Kurulu Bagkani
Demokratik Gelisim Enstitiisu
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THE LEGAL BASIS OF A NEW PEACE IN TURKEY

. INTRODUCTION

In order to assess whether the Turkish legal system and the body of current
law is favourable for a potential resolution and peace process, we must first
look at the relevant laws, determine the advantages and disadvantages of the
legal system and spot the potential legal obstacles facing a potential process
in order to prepare for a new process. Both for the solution of the Kurdish
issue and Turkey’s democratization, many reforms have been made in the legal
system since the AK Party came into power but the problems in the system
have not been entirely eliminated and there are still continuing problems in
practice. To end the ongoing 40 years old conflict in Turkey, there is a need
for a new peace process. This study aims to demonstrate that preparing a legal
foundation and framework for a potential process is positively necessary. We
must therefore look at the body of Turkish law and the Turkish legal system in
order to determine whether they are compatible with a potential resolution and
peace process.

Since law is an all-pervading element of life, it is not difficult to imagine the
important role it would play in a potential resolution process. However, we
must determine whether this role is going to be constructive. If there is a legal
framework undergirding the process, both the parties to the conflict and the
larger public are likely to feel more secure.” In order to remove the obstacles
before a potential process, it is necessary to recognise them first. We must look
at the laws and the legal system not only with regard to the peace process, but
also to determine whether the demands of the parties to the conflict are in
accordance with Turkish legislation. Finally, legal protection is also a crucial el-
ement in peace and resolution processes, in order to protect the actors of such
processes from any potential accusations that might be levelled against them at
a future time. Therefore, we must analyse the subject at hand in the context of
the Turkish legal system for the benefit of a potential process in the future. This
study first looks at the role of law in processes of resolution and peace, then
evaluates the demands of the parties from a legal standpoint in the context of
the Turkish legal system and legislation; finally, it considers the issue of legal
protection in peace and resolution processes.

() Celikkan, M., Balta, E. Celik, A. B, Mutluer, N. ve Korkut, L. (2015) Baris Siirecine Giden Yol, Celikkan, M.,
Balta, E. Celik, A. B.,, Mutluer, N. ve Korkut, L. (Yazarlar) C6ziime Dogru: Olasiliklar, imkanlar ve Sorunlar
Uzerine Degerlendirme, istanbul: Tiirkiye Baris Meclisi, s.2.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

l. GIRIS

Turkiye mevzuatinin ve hukuk sisteminin olasi bir ¢ozim ve baris siirecine izin
verip vermedigini analiz etmek i¢in ilgili yasalar: incelemek, hukuk sisteminin ar-
tilarini ve eksilerini bulmak ve yeni bir siirec igin olasi yasal engelleri belirlemek
yeni bir siirece 6n hazirlik yapmak igin kritik bir éneme haizdir. Hem Kirt So-
rununun ¢6zimu hem de genel olarak Turkiye'nin demokratiklesmesi adina AK
Parti'nin iktidara gelmesinden itibaren hukuk sisteminde pek ¢ok reform yapil-
mis olsa da sistemdeki aksakliklar tamamiyla ortadan kaldirilmamis olup uygula-
madaki sorunlar devam etmektedir. Turkiye'nin neredeyse 40 yildir devam eden
catismay1 sonlandirmak icin yeni bir baris stirecine ihtiyaci vardir. Halihazirda
boyle bir stire¢ mevcut olmasa da Turkiye'nin gerceklesmesi muhtemel bir streg
icin politik, yasal, sosyolojik, psikolojik ve ekonomik alanlarda hazirlik yapmasi
gerekmektedir. Bu acidan, olasi bir stirec icin yasal bir dayanak hazirlanmasinin
gerekliligini gdstermek, bu 6n ¢alismanin esas konusunu olusturmaktadir. Bu
baglamda mevcut Turkiye mevzuati ve hukuk sisteminin, muhtemel bir ¢6ztim ve
baris streci igin elverisli olup olmadiginin incelenmesi gereklidir.

Hukuk, tanimi ve kapsamu geregi toplumsal diizeni belirleyip hayatin her alanina ni-
fuz ettigi icin olasi bir ¢6ziim siirecinde hukukun ve adalet sisteminin 6nemli bir rol
oynayacagini tahmin etmek zor degildir. Ancak bu rolin olumlu mu yoksa olumsuz
mu olacagini belirlemek gerekmektedir. Stirecin hukuki bir altyapisinin olmasi taraf-
lar agisindan ve toplumsal acidan da gtven saglayacaktir.®’ Olasi bir stirecin énin-
deki muhtemel engellerin belirlenmesi, bu engellerin kaldirilmasi icin ¢cok 6nemlidir.
Hukuk sisteminin ve yasalarin incelenmesi sadece baris siirecinin yurutilmesi aci-
sindan degil, catismaya taraf olan aktorlerin taleplerinin Tirkiye mevzuatina uyup
uymadiklarim gérmek icin de gereklidir. Son olarak, yasal koruma, bu sureclerde yer
alan aktorlerin gelecekteki muhtemel suclamalardan muaf olmalarini saglamak icin
baris ve ¢ozum sureclerinde kritik bir konudur. Bu konuyu Turkiye hukuk sistemi
baglaminda incelemek ileriye dénik bir streg icin bir zorunluluktur. Bu ¢alismada
ilk 6nce ¢6zim ve baris siireclerinde hukukun nasil bir rolinin olduguna bakila-
cak, ardindan Tirkiye hukuk sistemi ve mevzuati analiz edilerek taraflarin talepleri
hukuk perspektifinden degerlendirilecek ve son olarak ¢éztim ve baris siireclerinde
hukuksal /yasal koruma konusuna deginilecektir.

(1) Celikkan, M., Balta, E. Celik, A. B., Mutluer, N. ve Korkut, L. (2015) Baris Siirecine Giden Yol, Celikkan, M.,
Balta, E. Celik, A. B.,, Mutluer, N. ve Korkut, L. (Yazarlar) C6ziime Dogru: Olasiliklar, imkanlar ve Sorunlar
Uzerine Degerlendirme, Istanbul: Tuirkiye Baris Meclisi, s.2.
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THE LEGAL BASIS OF A NEW PEACE IN TURKEY

Il. THE ROLE OF LAW IN RESOLUTION
AND PEACE PROCESSES

Resolution and peace processes have many aspects, such as political, legal, psy-
chological, sociological, economic and security-related. Although the Kurdish is-
sue has been formulated as a socioeconomic or security problem at various times,
it really is a multifaceted and complicated problem.® Accordingly, its resolution
too will require multidisciplinary approaches, mechanisms and practices. To see
it merely as a security problem is therefore an obstacle to resolving it. Indeed, the
Southeastern Anatolia region’s Wise People’s Committee notes in its report: “Al-
though the ‘problem’ in the Kurdish issue is the state’s policies of objection, denial
and assimilation targeting the Kurds, the Tesolution’ is not likely to be achieved
merely through abandoning such policies. For a permanent resolution from the
standpoint of the Kurds, the political and the legal system must be redesigned
on the basis of freedom and equality.”® For a permanent resolution, policies and
reforms in a number of issues must be developed. One of the most important of
these issues is law.

It is impossible to determine the issues likely to be settled in a new resolution and
peace process (such as the disarmament of the PKK members and their reintegra-
tion into society, confronting the past, political representation etc.) because such
necessities and demands change to some extent according to the circumstances
of a given time. However, it is possible to analyse, from a legal, social and econom-
ic perspectives, certain issues which must be carefully considered in these pro-
cesses. Some demands are particularly prominent in the context of the Kurdish is-
sue, and the manner in which these demands might be met under the current legal
system is of importance for the legitimacy of the process. In the fourth section, a
detailed analysis of these demands will be given. However, let us first consider the
importance of law in such processes, and to look at the case of Colombia’s peace
process, which happened in the recent past.

Colombia is an important example of how a legal framework to a peace process
might be built, particularly because it is a recent case. In Colombia, a peace agree-

@ Ergil, D. (2000) The Kurdish question in Turkey, Journal of Democracy, 11(3), pp.122-135.

() wise People’s Committee Southeastern Report, p. 38
(https://www.mazlumder.org/webimage/akil%20insanlar%20heyeti%20guneydogu%20raporu.pdf)
(Accessed on 07.02.2021)

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Il. COZUM VE BARIS SURECLERINDE
HUKUKUN ROLU

Cozum ve baris siirecleri siyaset, hukuk, psikoloji, sosyoloji, glivenlik ve ekono-
mi gibi bir¢ok alan ilgilendiren streclerdir. Kirt sorunu her ne kadar farkl do-
nemlerde cogunlukla sosyoekonomik ya da giivenlik sorunu olarak lanse edilse
de ¢ok boyutlu ve girift bir sorundur.® Bu sorunun ¢ézimu de farkl disiplinleri
ilgilendiren uygulamalar, metotlar ve mekanizmalar gerektirecektir. Bu ylizden
sorunu sadece bir givenlik sorunu olarak gérmek sorunu ¢oézmenin oninde
onemli bir engeldir. Nitekim Guneydogu Anadolu Bolgesi Akil Insanlar Heye-
ti raporunda “Kirt meselesinde “sorun”, devletin Kurtlere yonelik izledigi ret,
inkar ve asimilasyon politikalar: olarak tanimlanmakla birlikte, “cézim”in sade-
ce bu politikalarin terk edilmesiyle saglanamayacag: belirtilmektedir. Raporda,
“Kurtler agisindan kalict bir ¢ézim igin, siyasi ve hukuki sistemin, ¢zgurlik ve
esitlik temelinde adeta yeniden dizayn edilmesi sarttir.”® denmistir. Kalici bir
¢6zum icin, pek cok konuda politikalarin ve reformlarin gelistirilmesi gereklidir.
Hukuk da bunlar arasinda en énemli olan alanlardandur.

Yeni bir ¢6zim ve baris stirecinde hangi sorunlarin(PKK mensuplarinin silah-
sizlandirilmas: ve toplumsal hayata katilmasi, gecmisle yizlesme, siyasal temsil
vb.) ¢oztime kavusturulmas: gerektiginin tamaminin belirlenmesi su asamada
mumkin olmayabilir. Cunkd bu ihtiyac ve taleplerde konjonkture gore bazi de-
gisiklikler olabilmektedir. Ancak bu tarz sureclerde dikkate alinmasi gereken
belirli bazi konularin hukuki, sosyal, ekonomik vb. perspektiflerden incelenmesi
mumkinddr. Kirt sorunu baglaminda da bazi talepler ¢éne ¢ikmaktadir ve bu
taleplerin mevcut hukuk diizeninde nasil karsilik bulacag: stirecin salahiyeti agi-
sindan 6nem tasimaktadir. One cikan bu talepler dérduncu bolimde ayrintili
bir sekilde incelenecektir. Ancak bundan 6nce hukukun bu tarz sureclerdeki
onemini genel anlamda degerlendirmek ve yakin zamanda gerceklesmis olan Ko-
lombiya'daki baris streci Gzerinden 6érneklendirmek faydali olacaktir.

Baris sureclerindeki hukuki temellerin nasil atilmasi gerektigine iliskin olarak
Kolombiya giincel bir érnek olmasi agisindan énemlidir. 50 yili askin siredir

@ Ergil, D. (2000) The Kurdish question in Turkey, Journal of Democracy, 11(3), pp.122-135.

) Akil insanlar Heyeti Giineydogu Raporu, 5.38.
(https://www.mazlumder.org/webimage/akil%20insanlar%20heyeti%20guneydogu%:20raporu.pdf)
(Erisim tarihi 07.02.2021)
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ment was signed between the government and some armed groups following ex-
tended peace negotiations in order to put an end to the 50 years of conflict. The
“Justice and Peace” law, which forms the legal framework of the peace process in
Colombia, was passed in the congress in 2005.“ There was no comprehensive le-
gal preparation in the early stages of the process and no legal liability was provid-
ed for the guerrillas laying down their arms; both of which were criticised nation-
ally as well as internationally.® During this process the government prioritised
ending the violence and facilitating disarmament, while high courts, members of
the congress, human rights organisations representing victims and international
actors highlighted the importance of securing permanent peace through justice.®

Formulating a legal framework for peace processes is quite an arduous task. With
longstanding conflicts in particular, the high numbers of human rights violations
create a correspondingly high number of victims, and a number of actors other
than the parties to the conflict (such as international human rights organisations,
relatives of the victims and so on) want to be a part of peace processes. The legal
aspect of the Colombian process as well was intensely debated.” In such process-
es, ensuring a balance among various needs and demands is a very difficult yet
necessary task. Victims of the conflict want justice, which often requires a differ-
ent approach than that which is needed to end the violence. Victims often want
members of the armed organisations or public officials who committed human
rights violations to be punished, and for justice to take place. However, in order
to end the violence armed organisations must be dismantled and their members
reintegrated into society. If such organisations believe that they are going to be
tried and receive heavy sentences, they might not want to lay down arms. In or-
der to achieve peace and end violence, a balance must be struck between these
demands. Both parties must make certain compromises and meet on common
ground so that armed organisations can be persuaded to abolish themselves while
the victims’ demands for justice are also met. Ensuring this is the responsibility
of those who manage the process. At this stage, transitional justice mechanisms®
may play an important role.

@) Kalmanovitz, P. (2010) Introduction: Law and Politics in the Colombian Negotiations with Paramilitary
Groups, Bergsmo, M. and Kalmanovitz, P.(Editors) Law in Peace Negotiations - Second Edition, Oslo: Torkel
Opsahl Academic EPublisher, p.1.

() Kalmanovitz, Introduction: Law and Politics, pp.2-3.
(6)  Kalmanovitz, Introduction: Law and Politics, p.3.
() Kalmanovitz, Introduction: Law and Politics, p.6.

8 Kalmanovitz, Introduction: Law and Politics, p.6.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

devam eden catismalar: sona erdirmek icin uzun sure devam eden baris go-
rismeleri sonucunda hiukimet ve bazi silahli gruplar arasinda baris antlasmasi
imzalanmistir. Kolombiya'daki baris strecinin yasal temelini olusturan ‘Adalet
ve Baris Kanunu’ 2005 yilinda kongrede kabul edilmistir.® Strecin ilk asamala-
rinda kapsaml bir hukuki ¢alismanin yapilmamasi, silah birakan militanlar igin
hukuki bir sorumluluk éngérilmemis olmas: hem ulusal hem uluslararas: alanda
elestirilere neden olmustur.® Bu siirecte hiikkimet siddetin bitmesi ve silah bi-
rakmanin bir an 6énce saglanmasina oncelik verirken ytksek mahkemeler, bazi
kongre uyeleri, kurbanlar1 temsil eden insan haklar: érgitleri ve uluslararasi
aktorler adaletin yerine getirilerek uzun streli barisin saglanmasinin énemini
vurgulamislardir.®

Baris streglerinin yasal temellerinin atilmasi olduk¢a mesakkatli bir istir. Ozel-
likle de uzun siiren catismalarda pek cok insan haklar: ihlalinin islenmesi sayisiz
magdur olusmasina ve ¢atismanin taraflar: yaninda baska pek ¢ok aktérin (ulus-
lararasi insan haklar: 6rgatleri, magdur yakinlari vb.) bu streclerde s6z sahibi
olmak istemesine sebep olmaktadir. Kolombiya'daki baris siirecinde de en ¢ok
tartisilan konulardan biri meselenin hukuki boyutu olmustur.” Bu tarz siirecler-
de cesitli ihtiyac¢ ve talepler arasinda dengenin saglanmasi zorlu ama gerekli bir
asamadir. Catismalardan zarar gorenlerin adalet beklentisi ile siddetin bitirilme-
si genelde birbiriyle catisan uygulamalar gerektirir. Magdurlar genellikle insan
haklar: ihlalleri isleyen silahli 6rgiit mensuplarinin ya da kamu goérevlilerinin ce-
zalandirilmasini ve adaletin yerini bulmasini isterler. Ancak siddetin son bulmast
icin silahli 6rgutlerin tasfiye edilmesi ve sosyal hayata yeniden entegre edilmesi
gerekmektedir. Yargilanip agir cezalarla karsi karsiya kalacagini distinen gruplar
bu ytizden silah birakmaya yanasmayabilirler. Barisi saglamak ve siddeti sona
erdirmek icin bu talepler arasinda bir denge kurulmas: sarttir. Hem bu gruplar:
tasfiye icin ikna etmek hem de magdurlarin adalet beklentilerini karsilamak i¢in
iki tarafin da belli 6l¢ctide tavizler vermesi ve ortak noktada bulusulmas: gerekir.
Bunu saglamak da streci yonetenlerin sorumlulugundadir. Bu asamada gegis do-
nemi adaleti (GDA) mekanizmalari® ¢nemli bir rol oynayabilir.

4 Kalmanovitz, P. (2010) Introduction: Law and Politics in the Colombian Negotiations with Paramilitary
Groups, Bergsmo, M. and Kalmanovitz, P.(Editors) Law in Peace Negotiations - Second Edition, Oslo: Torkel
Opsahl Academic EPublisher, p.1.

(5) Kalmanovitz, Introduction: Law and Politics, pp.2-3.
(6)  Kalmanovitz, Introduction: Law and Politics, p.3.
(7). Kalmanovitz, Introduction: Law and Politics, p.6.

@) Kalmanovitz, Introduction: Law and Politics, p.6.
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These mechanisms, designed to be an alternative to traditional law and meth-
ods of sentencing, seek to meet the victims demand for justice while helping
the members of the armed organisations reintegrate into society. Some of the
chief transitional justice mechanisms® are trials, truth and reconciliation com-
missions, reparations, amnesties and institutional reforms.® Various combina-
tions of these mechanisms may be used according to the demands of the situa-
tion at hand, and contribute to securing a permanent peace and reconciliation.
Indeed, in Colombia and many other post-conflict societies, such mechanisms
have been used. Although traditionally transitional justice mechanisms are im-
plemented after the conflict, in some cases such mechanisms have been used
during the conflict."” In Colombia, these mechanisms contributed to the peace
process. The Justice and Peace Law, as it provided for the victims’ rights to jus-
tice, truth and reparation, as well as the abolition of armed organisations and
the reintegration of their members, was also seen as a transitional justice law.?
The laws passed during the process in Colombia prepared the legal framework
for both the peace talks and the policies and mechanisms to be implemented
following the peace talks (DDR", confronting the human rights violations of
the past, sentencing the members of armed organisations etc.).(

Similar laws will be needed in Turkey for the resolution of the Kurdish issue.
The conflict has been going on for almost forty years and it has resulted in
countless human rights violations; victims and their relatives want justice. Law
is very important for the victims of the conflict. Compensating for the material
and immaterial losses of the victims is only possible through law. The victims’
relatives demand for truth in order to learn what happened to their missing
relatives must also be answered. Although a proper transitional justice mecha-
nism hasn’t yet been established, the Law on Compensation for Damages Aris-
ing from Terrorism and Combating Terrorism, and the Damage Determination

) The mechanisms implemented in the transition from authoritarian and totalitarian regimes to democracy
and from conflict / war to peace are called transitional justice mechanisms.

(10} Binningsbg, H. M., Gates, S., Loyle, C. E. and Elster, J. (2012) Armed conflict and post-conflict justice,
1946-2006: A dataset, Journal of Peace Research, 49(5), p.734.

(1) Ambos, K. (2013) Conflict (Ongoing) and Transitional Justice, Stan, L. and Nedelsky, N. (editors)
Encyclopedia of Transitional Justice - Volume 1, Cambridge: Cambridge University Press, pp.146-152.

(12) Kalmanovitz, Introduction: Law and Politics, p.13.
(13) DDR: demobilisation, disarmament and reintegration.

(14 Kalmanovitz, Introduction: Law and Politics, pp.14-15.
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Geleneksel hukuk ve cezalandirma yontemlerine alternatif olarak dizenlenen
bu mekanizmalar magdurlarin adalet taleplerini karsilamay: amacglarken bir
yandan da silahli gruplarin sosyal hayata katilimina katkida bulunabilir. Dava-
lar, hakikat ve uzlasma komisyonlari, tazminatlar, aflar ve kurumsal reformlar
baslica gecis donemi adaleti mekanizmalarindandir.® Bu mekanizmalarin farkl
kombinasyonlar: ihtiyaca gére uygulanarak kalici bir baris ve uzlasma ortami-
nin saglanmasina katkida bulunabilir.® Nitekim Kolombiya'da ve birgok tlke
deneyiminde bu mekanizmalar kullanilmistir. Her ne kadar gecis donemi adaleti
mekanizmalar: geleneksel anlamda catisma bittikten sonra uygulanmis olsa da bazi
orneklerde catisma devam ederken de bu mekanizmalara basvurulmustur.® Kolom-
biyada da bu mekanizmalar baris strecine katkida bulunmustur. Adalet ve Baris
Kanunu da magdurlarin adalet, hakikat ve tazminat haklari ile silahli gruplarin
tasfiye edilerek sosyal hayata nasil katilacagina iliskin dizenlemeler getirdigi
icin gecis donemi adaleti kanunu olarak nitelendirilmistir.?? Kolombiya'da bu
sturecte cikarilan kanunlar hem baris gorismelerine hem de baris gorismeleri
sonucunda izlenecek politika ve uygulanacak mekanizmalar (SDE", gegmisteki
insan haklar: ihlalleriyle ylizlesme, silahli grup tyelerine verilecek cezalar vs.)
icin yasal zemin hazirlamistir.(%

Turkiye’de Kirt sorununun ¢6zimu i¢in benzer kanunlara ihtiyag olacaktir. Ne-
redeyse 40 yildir sturen ¢atismalar sayisiz insan haklari ihlaline sebep olmustur
ve hem magdurlar hem de bunlarin yakinlar1 adalet beklemektedir. Hukukun
catismadan zarar goérmus olan magdurlar icin énemi cok buyuktir. Magdur-
larin ugradiklari maddi ve manevi zararlarin tazmini hukuk araciligryla mim-
kin olacaktir. Kayip yakinlarinin kaybolanlarin akibetini ¢grenmeleri icin hakikat
talepleri de karsilanmalidir. Nitekim tam olarak gecis donemi adaleti mekanizmasi
olarak olusturulmamus olsa da Teror ve Terorle Micadeleden Dogan Zararlarin Kar-
silanmas1 Hakkinda Kanun ve yine bu zararlarin karsilanmasi icin olusturulan Zarar

(9 Otoriter ve totaliter rejimlerden demokrasiye gegislerde ve catisma/savas durumundan barisa gegis
donemlerinde uygulanan mekanizmalara gecis donemi adaleti mekanizmalari denir.

(10) Binningsbg, H. M., Gates, S., Loyle, C. E. and Elster, J. (2012) Armed conflict and post-conflict justice,

1946-2006: A dataset, Journal of Peace Research, 49(5), p.734.

Ambos, K. (2013) Conflict (Ongoing) and Transitional Justice, Stan, L. and Nedelsky, N. (editors)

Encyclopedia of Transitional Justice - Volume 1, Cambridge: Cambridge University Press, pp.146-152.

(1

(12
(13

Kalmanovitz, Introduction: Law and Politics, p.13.

DDR: demobilisation, disarmament and reintegration.

(14) Kalmanovitz, Introduction: Law and Politics, pp.14-15.
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Committees™ are important in this context. It is known that this law and the
related commissions have a goal of preventing the applications made to the
European Court of Human Rights (ECHR). The ECtHR has given a violation deci-
sion in many applications made to it on these matters. The main objective of the
compensation committee to be avoiding convictions against Turkey to secure
Turkey’s human rights records instead of remedying grievances has also affect-
ed the efficiency of this commission. Although there are problems and criti-
cisms related to the implementation of the law in question, and to the activities
of the commission, these are nonetheless important steps towards answering
the demands of the victims, and they will be very useful once they begin to work
in an efficient manner.

In Turkey, beyond the democratization steps that have been taken since the
beginning of the 2000s, the “solution process” was a significant step regarding
the resolution of the Kurdish issue. The solution process initiated under the
leadership of Erdogan, was a very important and historical step taken to end
the conflict that have been going on for years, to solve the Kurdish issue and
to establish peace. The solution process was suspended in 2015 due to some
problems and various external factors. During the resolution process which
was shelved in 2015, the government was often criticised by the PKK and the
Kurdish political movement because it had not provided for a legal framework
for the resolution process. There were demands for meeting the expectations of
the Kurds on issues of identity, social and cultural rights, as well as providing
legislative regulation for the criminal liability of the PKK members who were
planning to lay down arms in the DDR process.?® There are already existing al-
ternative legal mechanisms in the Turkish legal system that are used for certain
offenses and disputes, such as conciliation and arbitration. In the resolution of
the Kurdish issue, it is necessary to make use of alternative legal mechanisms,
and of transitional justice mechanisms in particular. As the report of the Turkish

(15) Damage Determination Committees were established within the context of the Law on Compensation for
Damages Arising from Terrorism and Combating Terrorism, No. 5233, dated 2004; they aim to compensate
the damages of real persons and legal entities who were materially damaged as a result of terrorist or
anti-terrorist activities. As the law states, the commissions undertake the necessary efforts (collecting
documents to determine the damage, reconnoitering when required etc.) in order to compensate for
damages against life, bodily integrity and property. There are currently 53 active damage determination
committees throughout Turkey. Between 2004 and February 2021, 498.102 applications were submitted to
the commissions

(16) Ogir, B. (2014) C6ziim Siireci ve Yasal Diizenleme: Ne Vaat Edildi, Neredeyiz, Ne Hedefleniyor?, ORMER
Perspektif Serileri No.5, Sakarya: Ortadogu Calismalari Merkezi, s.2.
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Tespit Komisyonlar1®® bu baglamda énemlidir. Bu kanun ve ilgili komisyonla-
rin Avrupa insan Haklari Mahkemesi(AIHM)'ne yapilan bagvurular: engelleme
gibi bir hedefinin oldugu bilinmektedir. ATHM bu konularda kendisine yapilan
pek cok basvuruda hak ihlali karar: vermistir. Tazminat komisyonlarinin temel
hedefinin magduriyetlerin giderilmesi yerine, Tirkiye'nin insan haklar: karnesi
acisindan da sorun teskil eden bu mahk@miyet kararlarinin énine ge¢mek ol-
mas1 bu komisyonlarin verimliligini de etkilemistir. Her ne kadar bu kanunun
uygulanmasinda ve komisyonun calismas: noktasinda sorunlar ve elestiriler
olsa da bu adimlar magdurlarin taleplerini karsilamak icin atilmis 6nemli adim-
lardir ve eksiklikler tamamlanarak etkin hale getirilmeleri faydali olacaktir. Bu
komisyonlarin ve yeni baris strecinde atilacak diger adimlarin sorunlar1 ¢6z-
meyi amaclamasi ve dogru saiklerle uygulamaya konulmasi bu mekanizmalarin
basarili olmasi icin olmazsa olmaz niteliktedir.

Turkiye'de, 2000’li yillarin basindan itibaren atilan demokratiklesme adimlari-
nin 6tesinde Kurt meselesinde “¢ozim sureci” olarak adlandirilan énemli bir
asama yasandi. Adalet ve Kalkinma Partisi lideri Erdogan énculuglinde baslati-
lan ¢6zum sireci, yillardir devam eden catismalarin sona erdirilmesi, Kirt So-
rununun ¢ézilmesi ve barisin saglanmasi icin atilmis ¢ok énemli ve tarihi bir
adimdi. Sure¢ devam ederken yasanan bazi aksakliklar ve cesitli dis etkenler
nedeniyle, ¢6zim sireci 2015’te askiya alindi. Bu stre¢ devam ederken de PKK
ve Kurt siyasal hareketi ¢ézum igin gerekli yasal dizenlemelerin yapilmadig:
konusunda hukumete sikca elestiriler getirmistir. Hem Kurt halkinin kimlik,
sosyal ve kiltirel konulardaki beklentilerini hem de SDE strecinde silah birak-
mas! planlanan PKK uyelerinin cezai sorumluluguna iliskin yasal diizenlemeler
yapilmasi talep edilmistir.® Hukuk sistemimizde hélihazirda belirli suclar ve
anlasmazliklar icin kullanilmakta olan arabuluculuk ve tahkim gibi alternatif
hukuki ¢6zim mekanizmalar: bulunmaktadir. Kirt Sorununun ¢éziminde de
alternatif hukuk mekanizmalarindan, 6zellikle de gecis donemi adaleti mekaniz-

(15) Ogr, B. (2014) Coziim Siireci ve Yasal Diizenleme: Ne Vaat Edildi, Neredeyiz, Ne Hedefleniyor?, ORMER
Perspektif Serileri No.5, Sakarya: Ortadogu Galismalari Merkezi, s.2.

(16) Toplumsal Baris Yollarinin Arastiriimasi ve Céziim Siirecinin Degerlendirilmesi Amaciyla Kurulan Meclis
Arastirmasi Komisyonu, AKP ve BDP milletvekillerinin verdigi 6nergelerin TBMM Genel Kurulu tarafindan
kabul edilmesiyle 09.04.2013 tarihinde kurulmustur. 10 AKP, 1 BDP milletvekilinden olusan komisyonun
tyeleri TBMM Genel Kurulunca secilmis olup komisyonda 7 uzman gérevlendirilmistir. Komisyonun 3 ay
stireyle gérev yapmasi 6ngoriilse de 1 aylik ek stire talebine TBMM'nin olumlu yanit vermesi sonucunda
4 ay sureyle faaliyet gostermistir. Komisyon Ankara'daki toplantilar disinda yerinde incelemeler ve
gorismeler yapmak tizere farkli illerde de cesitli calismalar yapmistir.
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Grand Assembly’s Resolution Commission™ notes, transitional justice mechanisms
are also “restorative justice mechanisms”, and are often used in conflict resolution.®
Analysing cases from other countries such as Colombia, Peru, South Africa and Ire-
land and making use of these experiences would be a great contribution to Turkey’s
own process. In formulating these mechanisms, they must be regulated by a law so
that there is a legal basis. Such a law must be in accordance with the Constitution,
with the international treaties and agreements to which Turkey is a party, and to the
general principles of law.

As the Colombian case shows, it is very important to provide a legal framework to
resolution processes and to provide for the legal basis of the steps to be taken in
advance. In formulating these legislative regulations, there must be talks with actors
such as the victims of the conflict, political parties, civil society organisations and
international organisations; the expectations and opinions of these actors must be
considered in finding the most appropriate resolution. Legislative regulations and
other practices that are formulated without an inclusive and pluralistic approach
may, instead of contributing to the process, actually obstruct it, or prevent it from
taking place at all.

In Colombia in 2002 and 2003, there was an attempt to make certain legislative reg-
ulations, and to stipulate amnesty for certain crimes and light sentences for others in
the context of these laws. However, the 2003 bill was prepared without consultation
with the civil society organisations and other actors, and planned to impose too light
penalties on serious crimes; as such, it was heavily criticised and the government
withdrew it.t® Later, the government followed a more inclusive and participatory pro-
cess in preparing a new bill, talked to both the congress and to the public, and passed
the “Justice and Peace Law” in 2005.?% As such, we must learn from the examples of
other countries. In Turkey, all relevant actors and experts must be consulted to for-
mulate the legislative regulation of legal and criminal liability for the PKK members
disarmament, and an efficient solution must be achieved through common efforts.
Any unilateral steps taken without consulting with these actors and the public, or
legislative regulations to be formulated, may be opposed by the public and the other
actors. The public, in particular, must be thoroughly informed at all times. Otherwise,

(17) TBMM (2013) Toplumsal Baris Yollarinin Arastiriimasi ve Céziim Siirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu, s5.385-391.

(18) Kalmanovitz, Introduction: Law and Politics, s.4.
(19 Kalmanovitz, Introduction: Law and Politics, s.5.

(20) Foreign & Commonwealth Office Research Analyst Paper (2016) Legal dimensions of peace agreements in
internal conflicts, s.1.
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malarindan yararlanmak elzemdir. TBMM C6zim Komisyonu®” raporunda da
gecis donemi adaleti mekanizmalar: ‘onarici adalet mekanizmalary’ olarak tanim-
lanmis ve bunlarin catisma ¢oéztimlerinde sikc¢a kullanildigindan bahsedilmistir.
8 Bu noktada Kolombiya, Peru, Giiney Afrika, irlanda gibi baska tulke 6rnekle-
rini inceleyip analiz ederek bu tlkelerin deneyimlerinden faydalanmak siirece
buytk katki saglayacaktir. Bu mekanizmalarin olusturulmas: asamasinda hu-
kuki bir dayanak olmas: agisindan bir kanunla dizenlenmeleri gerekmektedir.
Bu kanunlarin Anayasaya, Turkiyenin taraf oldugu uluslararas: anlasmalara ve
sozlesmelere ve hukukun genel ilkelerine uygun olmas: sarttir.

Kolombiya ¢rneginde gorulebilecegi gibi ¢6ziim ve baris sureclerini hukuki cer-
cevede ilerletmek ve atilacak adimlarin hukuki dayanagini 6nceden belirlemek
¢ok 6nemlidir. Ayrica bu hukuki dizenlemeler olusturulurken catisma magdur-
lar, siyasi partiler, sivil toplum kuruluslar: ve uluslararas: kuruluslar gibi ilgili
aktorlerle gorusmeler yapmak, bu aktérlerin beklentilerini ve fikirlerini dikkate
alarak en uygun ¢6zimu bulmak gerekmektedir. Katilimci ve gogulcu bir yakla-
sim izlenmeden olusturulacak hukuki dizenlemeler ve diger uygulamalar strece
katk: saglamak yerine siirecin tikanmasina hatta ortadan kalkmasina sebep ola-
bilir. Nitekim Kolombiya'da 2002 ve 2003 yillarinda gesitli hukuki diizenlemeler
yapilmak istenmis olup bu kanunlarla bazi suclar i¢in af bazilari i¢in ise hafif
cezalar 6ngorulmustir. Ancak 2003’teki kanun tasarisi, sivil toplum kuruluslar:
ve diger aktorlerle muzakere edilmeden hazirlandigl ve ciddi suclar icin ¢ok
hafif cezalar getirmeyi tasarladigi igin elestirilmis olup hikimet tarafindan geri
cekilmistir.(® Sonrasinda hikimet yeni bir kanun hazirlanmasi icin daha ¢ogul-
cu ve katilimar bir stireg izleyerek hem kongreyle hem de halkla cesitli goériisme-
ler yaptiktan sonra 2005’te ‘Adalet ve Baris Kanunu'nu yapmistir.??) Bu ytizden
baska tlke 6rneklerinden ders cikarmak gerekmektedir. Turkiye agisindan da
silah birakacak PKK mensuplar: icin hukuki ve cezai sorumluluk noktasinda
nasil bir dizenleme yapilacagy, ilgili tim aktorlerle ve uzmanlarla goérisulerek
belirlenmeli ve ortak akil vasitasiyla en etkili formul bulunmalidir. Bu aktérlerle
ve toplumla yeterince miizakere edilmeden tek tarafli atilacak adimlar ve olus-

(17) TBMM (2013) Toplumsal Baris Yollarinin Arastiriimasi ve Céziim Siirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu, s5.385-391.

(18) Kalmanovitz, Introduction: Law and Politics, s.4.

(19) Kalmanovitz, Introduction: Law and Politics, s.5.
(20

Foreign & Commonwealth Office Research Analyst Paper (2016) Legal dimensions of peace agreements in
internal conflicts, s.1.
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certain actors who do not wish for a peace and resolution process might misguide the
public with a view to disrupting the process, and might even end it by undermining its
public acceptance. It is important to remember that in the previous solution process,
the opposition insisted that “the address for the solution of the Kurdish Issue is the
parliament”. As a matter of fact, getting the support of the opposition to ensure social
consensus in a new peace process is of great importance in this context. Discussing
the steps to be taken in a new process in the parliament and taking some relevant
decisions accordingly will contribute to the solution.

Another place where the importance of law in peace and resolution processes be-
comes evident is the legal status of the peace agreement signed by the parties to the
conflict after they come to an agreement. The bindingness of the agreement is im-
portant for armed groups in particular. An agreement that is binding in domestic law
only, and not internationally might not reassure non-governmental groups and actors
as it ought to, because the agreement in question might be revoked through the uni-
lateral power of the legislature or the judiciary, or interpreted in a different manner
than previously agreed.® There are different methods and approaches to providing
such peace agreements with an international status (such as sending them to the UN,
or having intermediary states as signatories).?? Determinations must be made by the
relevant parties and experts, and the most favourable method for a robust process
arrived at. Even though there is no peace agreement to speak of at this point in time
for Turkey, the legal status of peace agreements, their bindingness, implementation
and oversight once again demonstrate how important law is in peace processes. This
is because there are various peace agreements with different legal status, and a vari-
ety of methods are followed in their implementation.®?

As well as their legal status, the contents of the agreements are also very important.
As negotiations take place, international laws and principles must be observed with
regard to the issues that are being negotiated. That is to say, even when the parties
agree on a given point, if this point contravenes the fundamental principles of law,
or the international treaties and agreements to which the state is a party, difficulties
may arise in the implementation of the point at hand. For instance, the trial of per-
sons accused of war crimes, or crimes against humanity is a very important concept

(1) FCO, Legal dimensions of peace agreements, pp.2-3.

(22) Bell, C. (2006) Peace Agreements: Their Nature and Legal Status, The American Journal of International Law,
100(2), pp.373-412.

(23) swiss Federal Department of Foreign Affairs and Swisspeace (2009) Dealing with the Past in Peace
Mediation, p.5.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

turulacak hukuki didzenlemeler toplumun ve diger aktorlerin tepkisine neden
olabilir. Ozellikle toplumun bu konuda cok 6zenli bir sekilde bilgilendirilmesi
gerekmektedir. Aksi takdirde baris ve ¢6ziim surecini istemeyen bazi aktorler
sliirecin akamete ugramasi icin toplumu yoénlendirebilir ve strecin kabul gor-
mesini olumsuz yénde etkileyerek basarisizlikla sonu¢lanmasina neden olabi-
lirler. Onceki ¢ézim siirecinde muhalefetin 1srarla “Kirt Sorununda ¢ézimin
adresi meclistir.” soylemi de dikkat g¢ekicidir. Nitekim yeni bir baris siirecinde
toplumsal mutabakatin saglanmas: icin muhalefetin de desteginin alinmas: bu
baglamda biytk 6nem tasimaktadir. Yeni bir stirecte atilacak adimlarin mecliste
tartisilmasi ve ilgili bazi kararlarin burada alinmasi ¢ézume katk: sunacaktir.

Cozum ve baris streglerinde hukukun éneminin baska bir yansimasi da gatisan ta-
raflarin bir anlasmaya varmalar: sonucunda imzalanan baris anlasmasinin hukuki
statiisi hususundadir. Bu stzlesmenin baglayiciligi 6zellikle silahli gruplar agisin-
dan 6nem tagimaktadir. Ornegin uluslararas: platformda baglayici olmayip sadece
ic hukukta baglayiciigl olan bir anlasma hitkiimet-dis1 gruplara ve aktorlere giiven
vermeyebilir, cinkd s6z konusu anlasma yasamanin ya da yarginn tek tarafl gi-
clyle yururlukten kaldirilabilir veya tizerinde anlasilan seklinden farkli yorumlana-
bilir.@" Bu tarz baris anlasmalarinin nasil uluslararasi bir statii kazanacag: konusun-
da farkli yontemler ve yaklasimlar mevcuttur (BM’ye gonderilmesi ya da arabulucu
devletlerin de imzaci olmasi gibi).*? Bu husus da ilgililer ve uzmanlar araciligryla be-
lirlenmeli ve stirecin saglkl bir sekilde ilerlemesi icin en uygun formul bulunmalidur.
Turkiye agisindan heniiz baris anlasmasi asamast su dénemde s6z konusu olmasa
da baris anlasmalarinin hukuki statuleri, baglayiciliklari, uygulanmalar: ve denetlen-
meleri yine hukukun baris stireclerinde ne kadar 6nemli oldugunu gostermektedir.
Cunka hukuki statiist farkli olan gesitli barig anlagmalar: mevcuttur ve bunlarin
uygulanmasi ile ilgili farkli yontemler izlenmektedir. )

Anlasmalarin hukuki stattist yaninda igerikleri de biytk 6énem tasimaktadir.
Miuzakereler siirerken tzerinde uzlasilmaya calisilan konularla ilgili uluslara-
ras! hukuk standartlarina/ilkelerine uyulmas: gerekmektedir. Yani taraflar bir
hususta anlagsa bile bu husus hukukun en temel ilkelerine veya taraf olunan
uluslararas! antlasmalara ve sozlesmelere karsitysa uygulama alani bulma konusunda

21
(22

FCO, Legal dimensions of peace agreements, pp.2-3.

Bell, C. (2006) Peace Agreements: Their Nature and Legal Status, The American Journal of International Law,
100(2), pp.373-412.

Swiss Federal Department of Foreign Affairs and Swisspeace (2009) Dealing with the Past in Peace
Mediation, p.5.
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in international human rights law and states may have an obligation to try persons
who have committed these serious crimes due to certain agreements to which they
are a party.® Preparing a legal framework in accordance with international legal
norms not only reassures the parties and earns public legitimacy, but also has the
potential to win international support in terms of implementation.® Reforming and
ameliorating those aspects of the Turkish legal system and legislation which damage
the rule of law, and contravene international legal standards would not only contrib-
ute to the resolution of the Kurdish issue, but also to the democratisation of Turkey.
The Resolution Process report of the Turkish Grand National Assembly, too, high-
lights the importance of justice and the rule of law, and underlines the necessity of all
members of society having trust in law, and the legal system.® The “Law on the End
of Terrorism and Strengthening Social Integration’, which is examined below, is con-
sidered as a framework law and this law, which only provides provisions on certain
issues, was insufficient in content. In a new solution and peace process, negotiating
with opposition parties and enacting a detailed law based on consensus will make a
great contribution to the process.

Another thing that must be noted is that it is not enough for the resolution process
to be formulated within a legal framework; the content of this legal framework is also
important. Kritz states that in such processes, the rule of law principle must be ob-
served, and that it is not enough merely to make laws, and to have the process obey
these laws. Totalitarian states, too, can have a legal basis to their actions, but they are
not rule of law.” The rule of law principle requires that the political and public power
of the legislature and the executive is limited by law in order to protect individuals.
The thorough implementation of the rule of law principle would contribute to devel-
opmental and economic progress both in the country and the region. The resolution
of the socioeconomic problems in the region is a sine qua non for a permanent and
long-term peace. It is not really possible for an anti-democratic country where the
rule of law principle is not the norm to prosper.

(24) UN General Assembly (2012) Strengthening the role of mediation in the peaceful settlement of disputes,
conflict prevention and resolution, Report of the Secretary-General, p.28.

(25) TBMM (2013) Toplumsal Baris Yollarinin Arastirimasi ve Céziim Siirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu [Report of The Parliamentary Inquiry Commission for Social Peace and
Evaluating the Resolution Process], p.89.

(26) Kritz, N. J. (2007) The Rule of Law in Conflict Management, Crocker, C., F.O. Hampson, and P. All (editérler),
Leashing the Dogs of War: Conflict Management in a Divided World, Washington, DC: United States Institute
for Peace, pp.401-402.

27) http://www.mfa.gov.tr/uyusmazliklarin-cozumu-ve-arabuluculuk.trmfa. (Accessed on 07.02.2021)
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sorunlar yasanabilir. Ornegin, savas sucu ya da insanhga karsi sug islemis kisilerin yar-
gilanmasi uluslararasi insan haklari hukukunda buytk énem tasir ve devletlerin taraf
olduklar: baz1 anlasmalardan dolay1 bu ciddi suglari isleyenleri yargilama ytkiamlalaga
olabilir.? Uluslararas: hukuk normlarina uygun bir yasal cerceve hazirlamak tarafla-
ra given verilmesi ve toplumsal mesruiyetin kazanilmas yaninda uygulama agisindan
uluslararasi destek alinmasini saglama potansiyelini de tasir.? Tirkiye'deki hukuk siste-
minin ve mevzuatinin hukuk devleti ilkesine zarar veren, uluslararas: hukuk standartla-
riyla uyusmayan taraflarinin reform edilmesi ve iyilestirilmesi Kiirt sorununun ¢ézimua-
ne katki saglayacag gibi tilkenin demokratiklesmesine de yardimci olacaktir. TBMM nin
yayinladigl Cozim Sureci raporunda da adalet ve hukukun tGstinliginin 6nemi vurgu-
lanmus olup toplumdaki tim bireylerin hukuk ve adalet sistemine glivenmesinin gerek-
liligi ve 6nemi belirtilmistir.® Asagida daha detayl bir sekilde incelenen ‘Terérin Sona
Erdirilmesi ve Toplumsal Butinlesmenin Guglendirilmesine Dair Kanun' ¢erceve bir ka-
nun olarak nitelendirilmektedir vesadece belirli konularda hikimler getiren bu kanun
icerik olarak yetersiz kalmustir.. Yeni bir ¢o6ztim ve baris stirecinde muhalefet partileriyle
de gorisulerek mutabakata dayali detayh bir kanun cikarilmasi siirece biytik bir katk:
sunacaktir.

Burada belirtilmesi gereken bir husus da ¢ézim stirecinin sadece hukuki bir zemine
oturtulmasinin yeterli olmayacag), bu hukukun iceriginin de 6nemli oldugudur. Kritz,
bu tarz stireclerde hukuk devleti ilkesinin benimsenmesi gerektigini, sadece kanun yapi-
larak siirecin bu kanunlara uygun olarak yurutilmesinin yeterli olmayacagin belirtmis-
tir. Totaliter devletler de hukuki zeminde hareket edebilir ancak bunlarin hukuk devleti
oldugunu séylemek mimkin degildir.?” Ciinkd hukuk devleti ilkesi yasamann ve yi-
ritmenin sahip oldugu siyasal ve kamusal gliciin bireyleri korumak amaciyla hukukla
sinirlandirilmasini gerektirir. Hukuk devleti ilkesinin tam anlamiyla uygulanmasi kalkin-
ma ve ekonomi konularinda da tlkede ve bolgede gelismeler saglanmasina katkida bu-
lunacaktir. Bolgedeki sosyoekonomik sorunlarin ¢ozimu, kalict ve uzun sireli bir baris
icin olmazsa olmaz niteliktedir. Hukuk devleti ilkesinin yerlesmedigi, anti-demokratik bir
tlkenin ise ekonomik agidan kalkinmasi pek miimkin degildir.

(24) UN General Assembly (2012) Strengthening the role of mediation in the peaceful settlement of disputes,
conflict prevention and resolution, Report of the Secretary-General, p.28.

(25) Toplumsal Baris Yollarinin Arastirilmasi ve Céziim Surecinin Degerlendirilmesi Amaciyla Kurulan Meclis

Arastirmasi Komisyonu Raporu, s.89.

Kritz, N. J. (2007) The Rule of Law in Conflict Management, Crocker, C., F.O. Hampson, and P. All (editorler),

Leashing the Dogs of War: Conflict Management in a Divided World, Washington, DC: United States Institute

for Peace, pp.401-402.

(27) Gozler, K. (2018) insan Haklari Hukuku (2. Baski), Bursa: Ekin Basin Yayin Dagitim, s5.297-298.
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I1l. AN ANALYSIS OF THE TURKISH
LEGAL SYSTEM

THE CONSTITUTION

In assessing the Turkish legal system and legislation in the context of a potential
peace process, we must first look at the Constitution. The Constitution of 1982,
which was drafted to favour security over freedom, underwent many changes in
time. Especially during the early years of AK Party rule, with the influence of the
EU membership candidacy process, many regulations were made to expand Con-
stitutional freedoms. However, it is unclear how much the Constitution, as it cur-
rently stands, would allow for the demands of the Kurdish political actors - such
as constitutional citizenship, education in the mother tongue and the recognition
of Kurdish as an official language - to be recognised. As such, certain constitu-
tional amendments must be made, or the previously interrupted efforts towards a
new Constitution must be resumed; either would contribute to the process.

The phrase “Peace at home; peace in the world,” which is a part of the Preamble of
the 1982 Constitution, as well as the phrase “to ensure the welfare, peace, and hap-
piness of the individual and society,” which is included in Article 5, provide a con-
stitutional basis to a new resolution and peace process. In the 1982 Constitution as
in many other constitutions, duties are mentioned as well as rights and freedoms.
Article 12 of our Constitution on fundamental rights and freedoms also states that
the fundamental rights and freedoms that individuals have include duties and re-
sponsibilities. The duties of the state are clearly emphasized in many articles of our
Constitution (Articles 10, 19, 40, 41, 42, 44, 68, etc.). In addition, it is accepted in
international law that states have obligations to respect, protect and fulfil human
rights. Therefore, it would be appropriate to evaluate the statements in article 5 of
the constitution within the scope of the duty and obligation of the state. It might
be argued that until now, the focus has rather been on the “to safeguard the inde-
pendence and integrity of the Turkish Nation, the indivisibility of the country, the
Republic and democracy” part of Article 5, which regulates the aims and duties of
the state, and that the Kurdish issue has often been considered in a security-based
framework. However, resolving the problem and ending armed conflict is the state’s
constitutional duty. It must not be thought that the state is only obliged to use mili-
tary force in order to protect persons. The state also has the capacity to resolve the
problem through diplomacy, and peaceful means. The state may carry out a new
resolution and peace process while providing security through certain bodies and

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

I1l. TURK HUKUK SiSTEMININ
ANALIZI

ANAYASA

Muhtemel bir baris stireci agisindan Turk hukuk sistemi ve mevzuati incelendi-
ginde bakilmasi gereken ilk kaynak kuskusuz anayasadir. Ozgirlik - givenlik
dengesinde gtvenlikten yana tavir alinarak hazirlanan 1982 Anayasasi zaman
icinde pek cok degisiklige ugramistir. Ozellikle AK Parti iktidarinin ilk yillarinda
Avrupa Birligi adaylik siirecinin de etkisiyle anayasada 6zgurlukleri genisletici
pek ¢ok duzenleme yapilmistir. Ancak anayasanin mevcut halinin Kurt siyasi
aktorlerinin anayasal vatandaslik, anadilde egitim ve Kurtcenin resmi dil ola-
rak taninmas gibi taleplerine ne o¢lglide izin verecegi tartismalidir. Bu agidan
anayasada bazi degisiklikler yapilmas: ya da daha énce sekteye ugrayan yeni
anayasa yapim c¢alismalarinin yeniden baslamasi siirece olumlu yénde katki sag-
layacaktir.

1982 Anayasasinin baslangic kisminda yer alan “Yurtta sulh, cihanda sulh” vur-
gusu ile 5. maddede yer alan “kisilerin ve toplumun refah, huzur ve mutlulugunu
saglamak” ifadeleri yeni bir ¢ézim ve baris slreci icin anayasal bir dayanak
olusturmaktadir. 1982 Anayasasinda ve baska bircok anayasada hak ve 6zgir-
luklerin yaninda 6devlerden de bahsedilir. Bizim anayasamizin temel hak ve 6z-
gurliklere iliskin 12. maddesi de kisilerin sahip oldugu temel hak ve ¢zgurlikle-
rin 6dev ve sorumluluklar: da ihtiva ettigini belirtmistir. Anayasamizin pek ¢ok
maddesinde (Madde 10, 19, 40, 41, 42, 44, 68, vb.) devletin 6devleri acikca vur-
gulanmistir. Ayrica uluslararasi hukukta devletlerin insan haklari baglaminda
saygl duyma, koruma ve yerine getirme ytkumluiliklerinin oldugu kabul edilmis-
tir. Dolayisiyla, anayasanin 5. maddesindeki ifadelerin devletin 6dev ve ytkim-
lalugu kapsaminda degerlendirilmesi yerinde olacaktir. Bugliine kadar, devletin
amac ve gorevlerinin dizenlendigi 5. maddenin “Tirk milletinin bagimsizhigini
ve bitinligung, tlkenin boélinmezligini, Cumhuriyeti ve demokrasiyi korumak”
kismina odaklanildig1 ve Kirt sorununun genellikle giivenlik cercevesinden de-
gerlendirilmis oldugu séylenebilir. Ancak bu sorunu ¢6ézmek ve silahli catisma-
lara son vermek de devletin anayasal gorevidir. Devletin kisileri korumak icin
sadece askeri glc kullanmasi gerektigi disintlmemelidir.

Devlet diplomasi yoluyla ve bariscil yontemlerle de bu sorunu ¢ozebilecek kapa-

siteye sahiptir. Devlet ¢esitli organlar ve kurumlar vasitasi ile bir yandan gtven-
ligi saglarken diger yandan da yeni bir ¢6zim ve baris sureci yurutebilir. Ayrica
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institutions at the same time. In the past, Turkey, alongside Finland, spearhead-
ed the “Mediation for Peace” initiative within the UN in order to resolve disputes
through peaceful means. As a result of these efforts, in 2012 the UN published a
“Guidance for Effective Mediation” document.® This initiative shows that Turkey
is aware of the importance of resolving disputes through peaceful means. The same
method must be applied in the resolution of the Kurdish issue.

Articles 25 and 26 of the Constitution regulate the freedom of expression and
dissemination of thought. These freedoms enshrined in the Constitution also in-
clude the case of a potential resolution and peace process where relevant ac-
tors might speak their encouraging opinions, inform the public or call for peace.
Everyone who lives in the Republic of Turkey must be free to ask for peace from
those concerned, and voice these demands freely. Although it is also indicated
that the exercise of such freedoms may be restricted “for the purposes of national
security, public order, public safety, safeguarding the basic characteristics of the
Republic and the indivisible integrity of the State with its territory and nation,”®
the narrow construction (that is, arbitrary and ungrounded interpretations) of
these grounds for restriction must be avoided and expressions of thoughts that
do not constitute offenses must not be restricted. It is particularly important for
the process that the academia, media and civil society inform the public on these
freedoms through various activities.

Article 38 in the Constitution stipulates that “No one shall be considered guilty
until proven guilty in a court of law”. Therefore, in a potential peace process, when
members of armed organisations lay down their arms and reintegrate into socie-
ty, - although this depends on the content of the agreement - no criminal actions
must be taken against people whose criminality could not be proven. According to
Article 87 of the Constitution, the Grand National Assembly of Turkey is author-
ised “to decide with the majority of [its] three-fifths ... to proclaim amnesty and
pardon”. In a potential resolution and peace process, therefore, the amnesty of
low-ranking PKK members may be granted through the Parliament. Of course, all
parties and actors must take part in the management of the process and support
it, in order to succeed in this.

(28) http://www.mfa.gov.tr/uyusmazliklarin-cozumu-ve-arabuluculuk.trmfa. (Accessed on 07.02.2021)
(29) Constitution of the Republic of Turkey, Article 26.
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Turkiye uyusmazliklarin bariscil yollarla ¢ézilmesi igin Finlandiya ile birlikte
BM bunyesinde “Baris icin Arabuluculuk” girisimine ¢nctlik etmistir. Bu ¢a-
lismalar sonucunda 2012 yilinda BM tarafindan ‘Etkin Arabuluculuk Rehberi’
olusturulmustur.@® Bu girisim Turkiye'nin uyusmazliklarin bariscil yollarla ¢6-
zimunin ne kadar 6nemli oldugunun farkinda oldugunu géstermektedir. Ayni
yontemin Kirt sorununun ¢céziminde de kullanilmas: gerekmektedir.

Anayasanin 25. ve 26. maddeleri ifade 6zgurlagu ile disinceyi agiklama ve yay-
ma hurriyetini dizenlemektedir. Anayasada koruma altina alinan bu 6zgurlik-
ler olasi bir ¢ozim ve baris siureci icin ilgililerin tesvik edici distince beyanlari-
n1, halka bilgi vermeyi ve baris ¢agrilarini kapsamaktadir. Turkiye Cumhuriyeti
sinirlar: igerisinde yasayan herkes yeni bir baris sireci icin ilgililere cagrida
bulunabilmeli ve bu taleplerini 6zgirce ifade edebilmelidir. Her ne kadar bu
ozgurliklerin “milli glivenlik, kamu dizeni, kamu givenligi, Cumhuriyetin temel
nitelikleri ve Devletin tlkesi ve milleti ile bélinmez bitinlaginin korunmasi” )
gibi sebeplerle sinirlanabilecegi belirtilmis olsa da bu sinirlama sebeplerinin dar
yorumlanmasi (keyfi ve temelsiz yorumlamalardan kacinilmasi) ve sug olustur-
mayan dusunce agiklamalarinin sinirlanmamasi gerekmektedir. Ozellikle de aka-
deminin, medyanin ve sivil toplumun bu 6zgurlikler ¢ercevesinde kamuoyunun
bilgilendirilmesi acisindan gesitli faaliyetlerde bulunmasi streg igin biytk 6nem
tasimaktadir.

Anayasanin 38. maddesi “Suclulugu hikmen sabit oluncaya kadar, kimse suclu
sayillamaz.” diye belirtmistir. Dolayisiyla olasi bir baris siirecinde silahli ¢rgit
mensuplarinin silahlarini birakarak toplumsal yasama katilimi s6z konusu oldu-
gunda (anlasmanin icerigine gore degisecek olmakla birlikte) sug isledigi ispat-
lanamayan kisiler hakkinda cezai islem yapilmamas: gerekmektedir. Ayrica ana-
yasanin 87. maddesine gére TBMM'ye “Uye tamsayisinin beste ¢ cogunlugunun
karar: ile genel ve 6zel af ildnina karar vermek” konusunda yetki verilmistir.
Dolayisiyla olasi bir ¢6zim ve baris siirecinde alt kademedeki PKK uyelerine af
cikarilmasi konusu meclis tarafindan c¢ozulebilecektir. Elbette bunu basarmak
icin strecin yonetiminde tim partilerin ve aktorlerin mimkin oldugunca yer
almasi ve bu ¢oztime destek vermeleri faydali olacaktir.

(28) http://www.mfa.gov.tr/uyusmazliklarin-cozumu-ve-arabuluculuk.tr.mfa. (Erisim tarihi: 07.02.2021)

(29) Turkiye Cumhuriyeti Anayasasi Madde 26.
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Article 125 of the Constitution states that “recourse to judicial review shall be availa-
ble against all actions and acts of administration”. In a potential resolution process,
any steps to be taken by the administration will also be subject to judicial review.
As such, it is necessary to conduct the process in the framework of laws and the
rule of law principle. However, the same article forbids the use of judiciary review
as a review of expediency. As such, steps taken while the process is ongoing, and
all the acts and proceedings undertaken by the administration, cannot be reviewed
for expediency as long as they are lawful. Also, according to Article 148, which
regulates the functions and powers of the Constitutional Court, it can “examine
the constitutionality, in respect of both form and substance, of laws, presidential
decrees and the Rules of Procedure of the Grand National Assembly of Turkey”. In
a potential resolution and peace process, any legislative regulations to be passed
will be subject to the review of the Constitutional Court. This is a good thing for the
process. For instance, even though the Colombian Constitutional Court found the
“Justice and Peace Law” well-intentioned, the first draft of the law was deemed to
be insufficiently binding in terms of the Constitution and international law, and it
was amended to favour the victims in the balance between peace and justice, and
stricter provisions were added.®® Turkey’s Constitutional Court can play a similar
role in a potential process. In addition, the individual application mechanism to the
Constitutional Court, which entered our legal system with the 2010 Constitutional
amendment and started to be implemented since 2012, is also important in terms of
compensation for violations of rights in the context of the Kurdish Issue. However,
as in the compensation commissions, the main purpose in opening the individual
application path is to reduce the number of cases sent to the ECtHR. Therefore,
what role the Constitutional Court will play in individual applications also depends
on the motives of the Court to act. If the Court can make a sincere effort to com-
pensate for violations of rights in the solution of the Kurdish Issue, it will have the
potential to make a serious contribution to a new peace process.

Finally, even if the 1982 Constitution was amended and the extent of freedoms
was expanded, Turkey still needs a new constitution. As we noted above, the 1982
Constitution is authoritarian in spirit, and contains a number of articles that are
deemed to be repressive in terms of both fundamental rights and freedoms, and
the regulation of politics. Even though constitution-making efforts in the past
failed, making a new constitution with a pluralist and inclusive approach is essen-
tial for the resolution of the Kurdish issue.

(30) Kalmanovitz, Introduction: Law and Politics, p.7.
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Anayasanin 125. Maddesi, idarenin eylem ve islemlerine kars: dava acilabilecegini
belirtmistir. Olasi bir ¢ozim sirecinde idare tarafindan atilacak adimlar da yar-
g1 denetimine tabi olacaktir. Bu acidan sirecin kanunlar ve hukuk devleti ilkesi
cercevesinde yurutilmesi sarttir. Ancak ayni maddede bu yargi denetiminin ye-
rindelik denetimi yapilacak sekilde kullanilmas: yasaklanmistir. Dolayisiyla, siireg
yurutilirken atilan adimlar, idare tarafindan gerceklestirilen islem ve eylemler
hukuka uygun oldugu muddetce bunlarin yerinde olup olmadiginin denetlenmesi
mumkin degildir. Ayrica, anayasa mahkemesinin goérev ve yetkilerini diizenleyen
148. Maddeye gore anayasa mahkemesi “kanunlarin, Cumhurbaskanlig: kararna-
melerinin ve Turkiye Biyuk Millet Meclisi I¢tizigunin” anayasaya uygunlugunu
degerlendirmek icin soyut ve somut norm denetimi yapabilecegini dizenlemis-
tir. Olasi bir ¢ézum ve baris strecinde gikarilacak hukuki dizenlemeler anayasa
mahkemesinin denetimine tabi olacaktir. Bu, siire¢ agisindan olumlu bir etkiye
sahiptir. Ornegin, Kolombiya Anayasa Mahkemesi ‘Adalet ve Barig Kanunu’nun
amacini dogru bulsa da kanunun ilk halinin anayasa ve uluslararas: hukuk agi-
sindan yeterince baglayict bulmayip baris-adalet dengesinde magdurlar lehine
bir tavir alarak daha kati hikimler getirilmesini saglamistir.® Tirkiye Anaya-
sa Mahkemesi de olas! bir siirecte benzer bir rol oynayabilecektir. Ayrica, 2010
Anayasa degisikligi ile hukuk sistemimize giren ve 2012'den itibaren uygulanma-
ya baslayan Anayasa Mahkemesine bireysel basvuru mekanizmasi Kirt Sorunu
baglaminda gerceklesen hak ihlallerinin tazmini agisindan da 6nem tasimaktadir.
Ancak tazminat komisyonlarinda oldugu gibi bireysel basvuru yolunun agilmasin-
da da temel amag AIHM'ye giden dava sayisini azaltmaktir. Bu yuzden, Anayasa
Mahkemesi'nin bireysel basvurularda nasil bir rol oynayacag Mahkemenin hangi
saiklerle hareket edecegine de baglhdir. Mahkeme, Kirt Sorununun ¢ézimunde
hak ihlallerinin tazmin edilmesi icin samimi bir ¢aba goésterebilirse yeni bir baris
surecine ciddi bir katk: saglama potansiyeline sahip olacaktir.

Son olarak, 1982 Anayasas! her ne kadar degistirilse ve 6zgurliuklerin alan: ge-
nisletilse de Turkiye'nin yeni bir anayasaya duydugu ihtiyaci gidermeye yeterli
olmamistir. Daha ¢nce de vurgulandig! gibi 1982 Anayasas: otoriter bir ruha
sahiptir ve gerek temel hak ve 6zgurlikler acisindan gerekse de siyasetin di-
zenlenmesi agisindan baskici kabul edilebilecek pek ¢ok madde varligini strdir-
mektedir. Ge¢misteki yeni anayasa yapim calismalar: basariya ulasmamis olsa
da ¢ogulcu ve katiimcr bir anlayisla yeni bir anayasa yapmak Kirt sorununun
¢6zUmu agisindan elzemdir.

(30) Kalmanovitz, Introduction: Law and Politics, p.7.
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INTERNATIONAL TREATIES RATIFIED BY TURKEY

Article 90 in the Turkish Constitution notes that international agreements duly
put into effect have the force of law, and that in the case of a conflict between
international agreements, duly put into effect, concerning fundamental rights and
freedoms and the laws due to differences in provisions on the same matter, the
provisions of international agreements shall prevail. In short, international agree-
ments concerning fundamental rights and freedoms are, in a way, placed in a
higher position than laws. Considering the importance of fundamental rights and
freedoms in the resolution of the Kurdish issue, this approach is an advantage for
Turkey. Having international human rights standards as the basis for confront-
ing past human rights violations, resolving the problems and making the reforms
required for the resolution of the Kurdish issue is likely to be an advantage for
the process. It is not possible to assess all of the international treaties ratified
by Turkey within the scope of this study. However, let us look at some of the
chief treaties ratified by Turkey related to fundamental rights and freedoms, and
counterterrorism. Also, in the section where the parties’ demands are evaluated,
relevant international and regional treaties will be considered.

The International Covenant on Civil and Political Rights (ICCPR)®?, which was
signed by Turkey in 2000 and was ratified in 2003 following publication in the Offi-
cial Gazette, is one of the first treaties to be considered in the context of the Kurd-
ish issue. Turkey made reservation on Article 27 of this treaty, which is about the
protection of minorities. Despite the reservation, the implementation of the rights
protected by the treaty will contribute to the resolution of the Kurdish issue. Article
1regulates the peoples’ right to self-determination, which is often interpreted with
reference to independence; however, this article also supports the potential of the
Kurds to voice their demands for “local autonomy” or a strengthened local govern-
ment within the boundaries of the Turkish Republic, and provides a basis for mak-
ing decisions on these issues. The rights contained in the treaty, such as the right to
life, prohibition of torture, right to liberty and security of person, right to a fair trial,
freedom of expression, freedom of assembly, political rights, freedom of thought,
conscience and religion must be implemented according to international standards;
this is of great importance for the resolution of the Kurdish issue. Also, in order to
meet the demands of the Kurdish people on issues of culture, mother tongue and
religion (Alawite), the reservation placed on Article 27 must be lifted.

31 https://unmik.unmissions.org/sites/default/files/regulations/06turkish/TIntCovCivPolRights.pdf
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TURKIYE’NIN TARAF OLDUGU ULUSLARARASI SOZLESMELER

Anayasamizin 90. maddesinde, usultine uygun olarak yururlige konulmus ulus-
lararas1 sézlesmelerin kanun hikminde oldugu ve bu sozlesmelerden temel
hak ve ¢zgurluklere iliskin olanlarla kanunlarin celismesi durumunda sézles-
me hikimlerinin esas alinacag: belirtilmistir. Kisacasi, temel hak ve 6zgurlik-
lere iliskin uluslararasi sozlesmeler bir anlamda kanunlardan astin bir konuma
yerlestirilmistir. Kirt sorununun ¢ézimuinde temel hak ve 6zgtrliklerin ¢nemi
g6z onune alindiginda bu yaklasim Turkiye agisindan bir avantajdir. Gegmiste
islenen insan haklar: ihlalleriyle yiizlesme ve Kurt sorununun ¢ézimdu igin ¢o-
zllmesi gereken sorunlar ve yapilmasi gereken reformlar icin uluslararasi in-
san haklar: hukuku standardinin temel alinmasi1 muhtemel bir siireg icin avantaj
saglayacaktir. Bu ¢alismanin kapsami dikkate alindiginda Turkiye'nin taraf oldu-
gu tim uluslararasi sozlesmeleri degerlendirmek mumkin degildir. Ancak temel
hak ve ozgurlikler ve terorle miicadele ile ilgili Tarkiye'nin taraf oldugu so6z-
lesmelerden baslica olanlarini degerlendirmek faydali olacaktir. Bunun yaninda
taraflarin taleplerinin degerlendirildigi bélimde de konuyla iliskili uluslararasi
ve bolgesel antlasmalar degerlendirilecektir.

Tarkiye tarafindan 2000 yilinda imzalanip 2003 yilinda Resmi Gazetede yayin-
lanarak yurirlage giren Kisisel ve Siyasal Haklara iliskin Uluslararasi Sézlesme
(KSHUS)®Y, Kurt sorunu baglaminda bakilacak ilk s¢zlesmelerdendir. Sozles-
menin azinliklarin korunmasina iliskin 27. maddesine ¢ekince konulmustur. Bu
cekinceye ragmen sozlesmede korunan haklarin uygulanmasi Kirt sorununun
¢6zUmu agisindan 6nemli bir katk: saglayacaktir. Sézlesmenin 1. maddesinde
dizenlenen ‘halklarin kendi kaderlerini tayin hakkil’ genelde bagimsizlik ile ilis-
kilendirilmis olsa da bu madde Kurt halkinin Tirkiye Cumhuriyeti sinirlar: ice-
risinde ‘yerel 6zerklik’ veya giclendirilmis yerinden yoénetim konularinda ken-
di taleplerini dile getirme ve bu konularda karar alinmasini saglama acisindan
dayanak teskil etme potansiyelini tasimaktadir. S6zlesmedeki yasama hakki,
iskence yasagi, 6zgurlik ve givenlik hakki, adil yargilanma hakki, ifade ¢zgtr-
lagu, orgutlenme 6zgurligy, siyasal haklar ile distiince, vicdan ve din ¢zgurlagi
gibi haklarin uluslararasi standartlarda uygulanmasi ve korunmasi Kirt sorunu
acisindan buyik 6nem tasimaktadir. Ayrica, Kurt halkinin kaltar, anadil ve din
(Alevilik) ile ilgili taleplerinin karsilanmasi acisindan 27. maddeye konulan ce-
kincenin kaldirilmas: gerekmektedir.

31 https://unmik.unmissions.org/sites/default/files/regulations/06turkish/TIntCovCivPolRights.pdf
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The European Convention on Human Rights®?, to which Turkey is a party, and its
additional protocols are also important in providing a legal basis for a potential
resolution and peace process. Many of the rights contained in the ICCPR are also
protected by this convention. Although it is not possible to evaluate the signifi-
cance of these rights in detail within the scope of this study, it is evident that such
rights are often violated in the context of the Kurdish issue. Indeed, in many of
the cases in the European Court of Human Rights - which is the judicial body of
the Convention - where Turkey is sentenced, there are violations of fundamental
rights and freedoms in the context of the Kurdish issue, such as freedom of ex-
pression, right to liberty and security of person, right to a fair trial and political
rights. As such, it would contribute to the provision of a legal framework favoura-
ble to the resolution of the issue if the state were to fulfil its obligation to protect
these rights. Also, it would be beneficial to lift the reservation on Article 2 of the
Protocol No. 1 to the Convention, which regulates the right to education.

As a result of the 2010 Constitutional reforms, the following clause was added to
Article 148: “Everyone may apply to the Constitutional Court on the grounds that
one of the fundamental rights and freedoms within the scope of the European Con-
vention on Human Rights which are guaranteed by the Constitution has been vio-
lated by public authorities.” As only the rights guaranteed by the ECHR, rather than
the fundamental rights and freedoms provided by the Constitution as well as other
treaties and agreements ratified by Turkey, was specifically mentioned, this amend-
ment was interpreted as an attempt to minimise the number of cases sent to the
ECHR, and was criticised as such. Although it is outside of the scope of this report
to assess such interpretations and criticisms, the reference to ECHR in Article 148 of
our Constitution shows how important this convention is for our legal system. Even
though there are considerable problems in the practice of individual application,
the direct reference to the ECHR in the Constitution greatly matters from the stand-
point of the individual. If problems with the practicalities are remedied and ECHR
is integrated into our domestic law genuinely rather than merely for form’s sake, it
would play such an important role in protecting the individual and the public and
contributing to the process in the context of a new peace and resolution process.

The International Covenant on Economic, Social and Cultural Rights (ICESCR)®3,
which was ratified by Turkey in 2003, is also important in terms of preparing
the legal basis for a potential process. Even though violations of individual and

(32) https://www.echr.coe.int/documents/convention_tur.pdf

(33) https://unmik.unmissions.org/sites/default/files/regulations/06turkish/TIntCovEcSocCulRights.pdf
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Turkiye'nin taraf oldugu Avrupa insan Haklar1 Sézlesmesi®? ve ek protokoller
de olasi bir ¢6zim ve baris surecine yasal dayanak saglamak konusunda ¢énem
arz etmektedir. KSHUSde yer alan pek c¢ok hak bu s¢zlesmede de koruma alti-
na alinmistir. Bu haklarin énemini detayl olarak irdelemek bu ¢alismanin kap-
sam1 acisindan mumkin olmasa da Kurt sorunu baglaminda bu haklarin sikca
ihlal edildigi aciktir. Nitekim AIHS'nin yargi organi olan Avrupa Iinsan Haklari
Mahkemesi'nde Tirkiye'nin mahkidm edildigi davalardan pek ¢ogu Kurt sorunu
baglaminda acilmis olan ifade ¢zgurlugdy, kisi 6zgurliga ve guvenligi hakk, adil
yargilanma hakk: ve siyasal haklar gibi temel hak ve 6zgurliklerin ihlaline ilis-
kindir. Dolayisiyla devletin bu haklar: koruma ytkimliliguni yerine getirmesi
sorunun ¢6zimu i¢in uygun bir yasal ortam saglanmasina katki sunacaktir. Ay-
rica AIHS'ye ek 1. Protokol'iin egitim hakkini diizenleyen 2. maddesine konulan
cekincenin kaldirilmas: da faydali olacaktir.

2010 Anayasa degisikligi sonucunda 148. maddeye “Herkes, Anayasada giivence
altina alinmig temel hak ve 6zgirliklerinden, Avrupa insan Haklari Sozlesmesi
kapsamindaki herhangi birinin kamu gict tarafindan, ihlal edildigi iddiasiyla
Anayasa Mahkemesine basvurabilir.” ifadesi eklenmistir. Anayasa'da yer alan
temel hak ve 6zgurlikler yaninda Turkiyenin taraf oldugu diger anlasma ve soz-
lesmeleri de kapsayacak bir ifade yerine sadece AIHS'deki haklara atif yapilms
olmasi, Anayasa Mahkemesi'ne bireysel bagvuru yolunun agilmasinda AIHM'ye
giden dosyalarin azaltilmasinin amaglandigi seklinde yorumlanms ve elestiril-
mistir. Bu yorum ve elestirileri tartismak bu ¢alismanin kapsami disinda olmakla
birlikte Anayasamizin 148. maddesinde AIHS'ye atif yapilmis olmasi bu sozles-
menin hukuk sistemimiz acisindan ne kadar ¢nemli oldugunun gostergesidir.
Bireysel bagvuru yolunun uygulanmasinda ciddi sorunlar olsa da AIHS'ye Ana-
yasada bu sekilde direkt bir atif yapilmis olmasi bireyler agisindan biiyiitk énem
arz etmektedir. Uygulamadaki sorunlar ¢ozilir ve ATHS i¢ hukukumuza sadece
seklen degil gercek anlamda da dahil edilirse yeni bir baris ve ¢ézim siirecinde
bireyler ve toplum agisindan giivence saglama ve surece katk: sunma konusun-
da ciddi bir rol oynayacaktir.

Turkiye'nin 2003’te taraf oldugu Uluslararasi Ekonomik, Sosyal ve Kulturel Hak-
lar S6zlesmesi (ESKHS)®® de olasi bir strece yasal zemin hazirlanmasi agisindan
onemli bir kazanimdir. Kirt sorunu séz konusu oldugunda genellikle kisisel ve
siyasal haklarin ihlalleri 6n plana ¢iksa da ekonomik, sosyal ve kulttrel haklara

(32) https://www.echr.coe.int/documents/convention_tur.pdf

(33) https://unmik.unmissions.org/sites/default/files/regulations/06turkish/TIntCovEcSocCulRights.pdf
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political rights are often more prominent in the context of the Kurdish issue, the
violations of economic, social and cultural rights are just as important. Some of the
problems in this regard waiting to be resolved are the unemployment in the region,
educational and economic problems, and forced displacement. Compared to ICCPR,
its degree of bindingness and lack of effective protective mechanisms against viola-
tions is a problem with this treaty; however, upholding the rights enshrined in the
ICESCR to international standards would greatly contribute to a potential resolu-
tion and peace process. As such, upholding the rights protected by the ICESCR to
international standards would be a considerable contribution to a potential resolu-
tion and peace process. However, reservations are in place on the paragraphs 3 and
4 of Article 13 of this treaty, which both regulate the right to education. As with the
other reservations, lifting this reservation is a necessity for both democratisation
and the resolution of the Kurdish issue. Similarly, there are reservations placed on
the Articles 17, 29 and 30 of the Convention on the Rights of the Child®*. These ar-
ticles pertain to the right of the children to education in the mother tongue, as well
as identity and cultural rights; they can constitute the legal basis for meeting the
demands of the Kurds and as such, these reservations must be lifted.

Some other treaties ratified by Turkey are the European Convention on the Suppres-
sion of Terrorism (1977)# and the Council of Europe Convention on the Prevention
of Terrorism (2005)©%. These treaties focus on issues such as cooperation among
the signatory states in combating terrorism, terrorist offences and the extradition of
offenders. As Atabey and Ulutas note, the 2005 convention is different from the 1977
convention in that “it is grounded in an approach and philosophy that seeks a balance
between freedom and security.”®” The 2005 convention touches on subjects such as
cooperation in combating terrorism, terrorist offences and relevant responsibilities;
however, it also places a heavy emphasis on human rights. As such, it is relevant to the
resolution of the Kurdish issue. Ratified by Turkey, Article 3 of this convention notes
that in combating terrorism, human rights obligations must be observed. Article 12 of
the Convention states that the establishment, implementation and application of the
criminalisation are carried out while respecting human rights obligations, and should

(34) https://www.unicef.org/turkey/%C3%A7ocuk-haklar%C4%B1na-dair-s%C3%B6zle%C5%9Fme
(35) https://www.unicef.org/turkey/%C3%A7ocuk-haklar%C4%B1na-dair-s%C3%B6zle%C5%9Fme

(36) https://insanhaklarimerkezi.bilgi.edu.tr/media/uploads/2016/04/01/AK_Terorizmin_Onlenmesi_
Sozlesmesi.pdf

(37) Atabey, O.S. ve Ulutas, A. (2011) Terorizmin Onlenmesinde Onemli Bir Arag Olarak Avrupa Konseyi
Terdrizmin Onlenmesi Sézlesmesi, Tiirkiye Barolar Birligi Dergisi, No.97, 5.343.
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iliskin ihlaller de en az diger ihlaller kadar énemlidir. Bolgedeki issizlik, egitim ve
ekonomik problemler ile zorla yerinden edilmeler Kirt sorunu baglaminda 6ne
¢ikan ve ¢ozilmeyi bekleyen sorunlar arasindadir. KSHUS ile karsilastirildiginda
bu sézlesmenin baglayiciligl ve ihlallere kars: etkin koruma mekanizmalarinin
olmamasi sorun teskil etse de ESKHS'de yer alan haklarin uluslararas: standart-
larda korunmas olasi bir ¢ézum ve baris siirecine ciddi bir katk: saglayacaktir.
Ancak bu s6zlesmenin de egitim hakki ile ilgili 13. maddesinin 3. ve 4. fikralarina
¢ekince konulmustur. Diger cekincelerde oldugu gibi bu ¢ekincenin de kaldiril-
mas1 hem demokratiklesme hem de Kirt sorununun ¢6zimu icin sarttir. Benzer
sekilde Cocuk Haklar1 Sozlesmesi®’nin de 17, 29 ve 30. maddelerine cekince
koyulmustur. Cocuklarin anadilde egitim, kimlik ve kilttrel haklarina iliskin hu-
kimler iceren bu maddeler de Kurt halkinin taleplerini karsilamak igin yasal
bir zemin olusturacak niteliktedir ve bu ¢ekincelerin kaldirilmasi gerekmektedir.

Terdrizmin Onlenmesine Dair Avrupa Sozlesmesi (1977)%9 ve Avrupa Konseyi
Terdrizmin Onlenmesi Sézlesmesi (2005)¢9 de Turkiye'nin taraf oldugu soz-
lesmelerdendir. Bu s6zlesmeler taraf devletlerin terorle miicadele konusunda
birbirleriyle isbirligi yapmasi, terér suclari, suclularin iadesi gibi konulara yo-
gunlasmistir. Atabey ve Ulutas’in belirttigi gibi 2005 tarihli s6zlesme, 1977 S6z-
lesmesinden farkli olarak, “6zgirlik ve giivenlik dengesi yaklasimina ve felsefe-
sine dayanmaktadir.”®” 2005 tarihli Avrupa Sozlesmesi, terérle micadele icin
isbirligi, terér suclar: ve bu konudaki sorumluluklar gibi konulara deginmekle
birlikte insan haklarina da 6nemli bir vurgu yapilmistir. Bu agidan Kurt sorunu-
nun ¢6zimi konusunda blyuik éneme sahiptir. Tirkiye'nin taraf oldugu bu s6z-
lesmenin 3. maddesi terérle miicadele edilirken insan haklar: yukimluliklerine
saygili olunmas! gerektigini ifade eder. 12. madde terérle miicadele icin olustu-
rulan hukuk kurallarinin temel hak ve 6zgurlikleri kisitlamadan gerekli élgide
ve orantili olmasini; her turla keyfilik, ayrimcilik ve irkciliktan uzak olmas: ge-
rektigini belirtmistir. Bu madde genel olarak insan haklar: ve 6zgurliklerinden
bahsetmekle birlikte ifade 6zgiirligu ve érgiitlenme 6zgurligine ayri bir vurgu
yapmustir. Kirt sorunu baglaminda da bu 6zgurliklerin sikga ihlal edildigi di-

(34) https://www.unicef.org/turkey/%C3%A7ocuk-haklar%C4%B1na-dair-s%C3%B6zle%C5%9Fme

(35) https://www.unicef.org/turkey/%C3%A7ocuk-haklar%C4%B1na-dair-s%C3%B6zle%C5%9Fme
(36

https://insanhaklarimerkezi.bilgi.edu.tr/media/uploads/2016/04/01/AK_Terorizmin_Onlenmesi_
Sozlesmesi.pdf
(37

Atabey, 0. S. ve Ulutas, A. (2011) Terérizmin Onlenmesinde Onemli Bir Ara¢ Olarak Avrupa Konseyi
Terdrizmin Onlenmesi Sézlesmesi, Tiirkiye Barolar Birligi Dergisi, No.97, 5.343.
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exclude any form of arbitrariness or discriminatory or racist treatment. Although in
general the article pertains human rights and freedoms, it specifically emphasises the
freedom of expression and association. Considering that these freedoms are often
violated in the context of the Kurdish issue, the importance of the emphasis becomes
clear. As a party to the convention, Turkey is bound by the rights and obligations up-
held in the convention. Therefore, in its policies, activities and proceedings in fighting
terrorism, Turkey must respect fundamental rights and freedoms, beginning with the
freedom of expression and association. In short, “Article 12 asks the signatory states
to respect and uphold human rights in formulating and implementing the offences
provided by the convention.”®

Article 13 of the Council of Europe Convention on the Prevention of Terrorism reg-
ulates the protection of the victims of terrorism, and the compensation of damages.
According to this article, signatory states are obliged with protecting and support-
ing the victims of terrorist activities that occur on their territories, and financially
compensating the victims or their relatives if circumstances necessitate it. In the
framework of the international human rights documents and obligations arising
from international law, which are listed in this article, victims whose human rights
were violated in the course of the conflict with the PKK are eligible to some of these
rights. The right to compensation exists both in international law and in many in-
ternational human rights conventions. As such, a well-designed compensation pro-
gramme would contribute to the resolution of the Kurdish issue.

Finally, even though Turkey ratified Geneva Conventions, which are the foundation
of international humanitarian law, it did not ratify ‘Protocol Additional to the Ge-
neva Conventions of 12 August 1949, and Relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol II). However, ‘Geneva Convention Rel-
ative to the Protection of Civilian Persons in Time of War, 12 August 1949, ratified
in 1949 does provide considerable guarantee as to the protection of civilians in war-
time. In addition to how the protection assured by this convention is not employed
in the protection of civilians in many places around the world, the application of
the convention’s provisions in non-international wars and conflicts is debated from
time to time. However, Article 3 of the Geneva Convention of 1949, which regards
the protection of non-combatants or ex-combatants, is binding for Turkey. If Turkey
also ratifies the amendment Protocol II, which was passed in 1977, it will greatly
contribute to a new resolution and peace process.

(38) Atabey ve Ulutas, Terdrizmin Onlenmesinde Onemli Bir Arag, s.344.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

sunuldiginde bu vurgunun énemi bir kez daha anlasilmaktadir. Turkiye sézles-
menin bir tarafl olarak sézlesmede korunan haklar ve belirtilen ytukimliliklerle
baghdir. Dolayisiyla terorle micadele kapsaminda yurattigi politikalar, islem
ve eylemlerle ifade ve orgitlenme 6zgurligi basta olmak tzere temel hak ve
ozgurliklere saygili olmas: gerekmektedir. Kisacas: “ 12nci madde, sézlesmede
ongorilen suclar: ihdas ederken ve uygularken, taraf tilkelerden insan haklarina
saygly1 saglamalarini talep etmektedir.”¢®

Avrupa Konseyi Terdrizmin Onlenmesi Sozlesmesinin 13. maddesi ise teror
magdurlarinin korunmasi ve zararlarinin tazminini dizenlemektedir. Bu madde-
ye gore taraf devletler tlkelerinde gergeklesen teror eylemlerinin magdurlarini
korumak, desteklemek ve gerekli durumlarda terér magdurlar: veya yakinlarina
maddi tazminat 6édemekle yikimlidir. PKK ile devam eden catismalar dolayi-
styla insan haklari ihlal edilen magdurlarin da maddede sayilan uluslararasi in-
san haklar1 belgeleri ve uluslararas: hukuktan kaynaklanan ytukamlulukler ger-
cevesinde bazi haklar: s6z konusudur. Tazminat hakki hem uluslararas: hukukta
hem de uluslararas: pek c¢ok insan haklar: sézlesmesinde yer alan bir haktir.
Dolayistyla Kurt sorununun ¢éziminde iyi dizenlenmis bir tazminat programi
¢6zume katki saglayacaktir.

Son olarak, uluslararasi alanda insancil hukukun temellerini atan Cenevre Soz-
lesmelerine Turkiye taraf olsa da bu sézlesmeye ek olarak 1977'de kabul edilen
‘Uluslararasi Olmayan Silahli Catismalarda Magdurlarin Korunmasina iliskin 12
Agustos 1949 Cenevre Sozlesmelerine Ek Protokol (Protokol II)’e taraf degildir.
Ancak 1949 yilinda imzalanan ‘Harp Zamaninda Sivillerin Korunmasina iligkin
1949 Cenevre Sozlesmesi’ savas donemlerinde sivillerin korunmasi agisindan
ciddi bir glivence saglamaktadir. Bu s6zlesmede taahhtt edilen korumanin din-
yanin pek cok yerinde sivilleri korumada uygulanmamas: yaninda bu sézles-
me hikidmlerinin uluslararas: nitelikte olmayan savas ve ¢atisma durumlarinda
uygulanabilirligi de zaman zaman tartisilmaktadir. Ancak 1949 tarihli Cenevre
Sozlesmesinin catismalara dahil olmayan veya silah birakan kisilerin korunmasi
ile ilgili 3. maddesi Turkiye acisindan baglayicidir. Bunun yaninda Turkiye'nin
1977'de kabul edilen Ek 2. Protokolt imzalamas: yeni bir ¢6ziim ve baris siirecine
katk: sunacaktir.

(38) Atabey ve Ulutas, Terdrizmin Onlenmesinde Onemli Bir Arac, s.344.
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TURKISH CRIMINAL CODE

The Turkish Criminal Code (TCK) is the fundamental law regulating offences and
penalties within the scope of counter-terrorism. Although there exists a separate
counter-terrorism law, it refers to TCK in terms of offences and penalties. According
to Article 2 of the Counter-Terrorism Law, “Offences Against State Security,” which
are regulated in Article 302 and beyond of the Turkish Criminal Code, are terrorist
offences. Article 4 of the Counter-Terrorism Law also states that a number of of-
fences under the Turkish Criminal Code, such as voluntary manslaughter, migrant
smuggling and torture, are terrorist offences when committed by a terrorist organi-
sation. As such, there will be an extensive scope of application for the provisions of
the Turkish Criminal Code in the DDR processes of the PKK members. In addition, a
number of issues such as the responsibility of the members of the organisation, the
suspension of sentences and release on probation will play an important role in a
potential resolution and peace process. What's more, actions of the armed forces of
the Republic of Turkey in the course of the conflict which might constitute a crime,
or bear legal and criminal liability will also be reviewed within the scope of this law.
Looking at the relevant articles, we see that there are articles that may both contrib-
ute to the process, as well as detract from it.

Firstly, according to Article 24 of the Turkish Criminal Code, an order constituting
an offence should never be executed in any circumstances. Otherwise, the person
who carried out the order and the person who gave the order shall be culpable.
Also, where the examination of the lawfulness of the order is prohibited by law,
the person giving the order shall be culpable for its execution. So the question
of legal and criminal liability applies not to the low-ranking security forces per-
sonnel carrying out the criminal actions in times of conflict, but to high-ranking,
decision-making state officials. As for the human rights violations committed in
the context of the Kurdish issue, decisions must be made on a case-by-case basis,
by looking at the state of the perpetrators of said violations and the circumstanc-
es under which the violations took place. The offence of ‘misuse of public duty’
regulated by Article 257 of the Turkish Criminal Code, is applicable to public offi-
cials who committed human rights violations against civilians in the course of the
conflict. However, alternative legal mechanisms such as discharge from duty or
financial compensation might be used in the case of these public officials.

Article 51 of the Turkish Criminal Code regulates the suspension of sentences
of imprisonment. In the law, there is a maximum limit of 2 years for sentences
that may be suspended; that is to say, imprisonment sentences for longer than 2
years cannot be suspended. According to Article 78, which regulates provisions
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TURK CEZA KANUNU

Turk Ceza Kanunu (TCK) terdrle mucadele kapsamindaki sug ve cezalarin di-
zenlendigi temel kanun olma niteligini tasimaktadir. Her ne kadar ayri bir teror-
le micadele kanunu olsa da, bu kanun sug ve cezalar bakimindan TCK'ya atif
yapmaktadir. TMK'nin 3. maddesine gére TCK'nin 302 ve devaminda dizenle-
nen ve ‘Devletin Guvenligine Kars! Suclar’ baslikl kisminda yer alan suclar teror
sucu olarak kabul edilmektedir. Ayrica TMK'nin 4. maddesi de TCK'da yer alan
kasten ¢ldirme, go¢men kacgakciligl, eziyet gibi bir¢cok sucgun bir terdr 6rgiti-
nin faaliyeti kapsaminda islenmesi durumunda terdr sucu sayilacagini belirt-
mistir. Bu yizden TCK hitkimleri PKK mensuplarinin SDE streglerinde hukuki
ve cezai sorumluluklar: s6z konusu oldugunda genis anlamda uygulama alani
bulacaktir. Bunun disinda 6rgut tyelerinin sorumlulugu, cezalarin ertelenmesi,
kosullu saliverme gibi bircok madde de olast bir ¢6ztim ve baris stirecinde 6nem-
li bir rol oynayacaktir. Bunun yaninda, Turkiye Cumhuriyeti silahli giiclerinin de
catismalar stirecinde sug teskil edebilecek, hukuki ve cezai sorumluluk dogura-
bilecek eylemleri de bu kanun kapsaminda degerlendirilecektir. Ilgili maddelere
bakildiginda siire¢ agisindan olumlu etkide bulunabilecek maddeler oldugu gibi
olumsuz etkide bulunabilecek maddelerin varlig1 géze carpmaktadir.

ilk olarak TCK’'nin 24. maddesine gore konusu sug teskil eden emir yerine geti-
rilmez, aksi takdirde hem emri veren hem de emri yerine getiren sorumlu ola-
caktir, ayrica emrin hukuka uygunlugunu denetlemek mumkin degilse sadece
emri veren sorumlu sayilacaktir. Catisma dénemlerinde sug teskil eden eylem-
leri gergeklestiren alt kademeli giivenlik giicleri mensuplar: degil, Gst kademede
ve karar alma mekanizmalarinda yer alan devlet gorevlilerinin hukuki ve cezai
sorumlulugundan bahsedilecektir. Kirt sorunu baglaminda da islenen insan
haklari ihlalleri dikkate alindiginda s6z konusu ihlalleri isleyenlerin durumuna
ve ihlallerin gerceklestigi kosullara bakilarak karar verilmelidir. Ayrica TCK 257.
maddede duzenlenen gorevi kottuye kullanma sucu, catismalar strecinde sivil
halka yonelik insan haklar: ihlali gerceklestiren kamu goérevlileri icin uygulana-
bilecektir. Ancak bu gorevliler i¢in de isten ¢ikarma ya da tazminat 6deme gibi
alternatif hukuk mekanizmalar: kullanilabilir.

TCK 51. madde hapis cezalarinin ertelenmesini diizenlemektedir. Ancak kanun
ertelenebilecek cezalar icin azami 2 y1l sinir1 koymustur, yani 2 yildan uzun su-
reli hapis cezalarinin ertelenmesi mamkun degildir. Orgute iliskin hikimleri da-
zenleyen 78. maddeye gore ise sadece orgit Gyesi olmak dahi en az 5 yil hapis
cezasl gerektirmektedir. Dolayisiyla PKK mensuplarinin hapis cezasinin erte-
lenmesine iliskin hikimlerden yararlanmasi mevcut ceza kanununa gére mim-
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regarding the organisation, merely being the member of a terrorist organisation
is punishable by prison sentence of 5 years minimum. According to the current
criminal code, therefore, the provisions on the suspension of prison sentences are
not applicable to PKK members. Unless separate regulations are made during the
DDR process, the relevant provisions in the Turkish Criminal Code might create
an unfavourable environment regarding disarmament. Article 221 of the Criminal
Code regulates the subject of effective remorse. Even though provisions of the
article are applicable to PKK members who have not been complicit in crime, they
are not applicable to those members who have been complicit. As noted above, it
would be well for a special law to be drafted on this subject, and for DDR process-
es to be conducted within its scope.

The well-known Article 301 of the Turkish Criminal Code has been applied in the case
of many people who criticised the state’s policies on the Kurdish issue. Titled “Degrad-
ing the Turkish Nation, the State of Turkish Republic, the Organs and Institutions of
the State”, even though the article clearly states that the expression of an opinion for
the purpose of criticism does not constitute an offence, in many court cases, the court
found opinions and statements expressed with the purpose of criticism to be incrim-
inating. Therefore, either Article 301 must be amended, or a precedent must be es-
tablished to interpret offences according to a narrow construction of the provisions.

COUNTER-TERRORISM LAW

The Counter-Terrorism Law (CTL) has long been the subject of debate both among
the public and in the academia.®® There are still calls from civil society and aca-
demics in order to reform or abolish the CTL. Articles contained within the CTL are
thought to be vague, and are used arbitrarily in order to restrict fundamental rights
and freedoms. Even children who participate in demonstrations are tried within the
scope of the CTL and sentenced as terrorism offenders, which is one reason why the
CTL is criticised.“® In addition, from a legal perspective, the concepts of ‘terrorism’
and ‘terrorist organisation’ are rather lacking in clarity, and cause ambiguity and
misunderstanding.“? These deficiencies also have a bearing on practice, as these
ambiguous, unclear notions are open to arbitrary interpretation.

(39) Turinay, F. (2016) Ceza Hukukunda Terér Orgiitii Kavrami, Tiirkiye Barolar Birligi Dergisi, No.116, 5.61.

(40) Human Rights Watch, Protesting as a Terrorist Offense - The Arbitrary Use of Terrorism Laws to Prosecute
and Incarcerate Demonstrators in Turkey.

(41) Boz, B. (2020) Tiirk Ceza Hukukunda Terér Orgiitii ve Terér Orgiitiine Uye Olma Sucu, Ankara Sosyal Bilimler
Universitesi Hukuk Fakdiltesi Dergisi, 2(1), s.179.
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kin degildir. SDE sureclerinde ayri bir dizenleme yapilmadig: takdirde TCK'nin
ilgili hukumleri silah birakma konusunda olumsuz bir durum yaratabilecektir.
TCK'nin 221. maddesi de etkin pismanlik konusunu dizenlemektedir. Bu madde
hitkimleri suca istirak etmemis PKK mensuplar! i¢in uygulanabilse de suga is-
tirak eden 6rgit mensuplar icin uygulanamayacaktir. Daha 6nce de belirtildigi
gibi bu hususta 6zel bir kanun olusturulmasi ve SDE sireclerinin bu kapsamda
yurutilmesi yerinde olacaktir.

TCK'nin meshur 301. maddesi Kurt sorununa iliskin devlet politikalarini eles-
tiren pek ¢ok kisi icin uygulanmistir. ‘Turk Milletini, Tarkiye Cumhuriyeti Dev-
letini, Devletin kurum ve organlarini asagilama’ baslikli maddede her ne kadar
elestiri amaci tastyan distunce agiklamalarinin sug olusturmayacag: agikca be-
lirtilse de bircok davada mahkeme elestiri niteligindeki aciklama ve beyanlar: da
su¢ kapsamina almistir. Bu ylizden 301. maddenin degistirilmesi ya da uygulama
konusunda sucun dar anlamda yorumlanmasina yonelik bir teaml gelistirilmesi
gerekmektedir.

TERORLE MUCADELE KANUNU

Terorle Mucadele Kanunu (TMK) uzun yillardir hem kamuoyunda hem de aka-
demide tartismalara sebep olmustur.®? TMK'nin degistirilmesi yahut kaldirilma-
s1yonunde 6zellikle sivil toplumdan ve akademisyenlerden gelen ¢agrilar devam
etmektedir. TMK'da yer alan maddelerin muglak olmasi ve keyfi olarak temel hak
ve ozgurlukleri kisitlamak amaciyla kullanilmasi bu itirazlarin en énemli sebep-
leri arasindadir. Protesto gosterilerine katilan cocuklarin dahi TMK kapsaminda
yargilanip terdr suclusu sayilmis olmasi TMK uygulamasina getirilen elestiriler
arasindadir.“? Bunun yaninda hukuki acidan ‘teror, ‘terér orgttd’ kavramlar:
acik ve anlasilir olmaktan uzak olup anlam karmasasina sebep olmaktadir.“’ Bu
eksiklikler uygulamay1 da etkilemekte olup net ve anlasilir olmayan kavramlar
keyfi olarak yorumlanabilmektedir.

(39) Turinay, F. (2016) Ceza Hukukunda Teror Orgiitii Kavrami, Tiirkiye Barolar Birligi Dergisi, No.116, 5.61.
(40) insan haklari izleme Orgiitii, Protestoyu terér sucu saymak Gostericileri Yargilamak ve Hapsetmek icin
Terorle Miicadele Yasalarinin Keyfi Kullanimi.

(41) Boz, B. (2020) Tiirk Ceza Hukukunda Terér Orgiitii ve Terér Orgiitiine Uye Olma Sugu, Ankara Sosyal Bilimler
Universitesi Hukuk Fakiiltesi Dergisi, 2(1), s.179.
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In countries such as the UK, Canada and Australia there are separate and spe-
cific laws on terrorism, whereas in a number of Continental European countries
such as France, Germany and Italy there are none, with the relevant provisions
contained in the criminal code.“? Considering that in general, Turkey follows a
Continental European system, it would be more suitable if provisions within the
Turkish Criminal Code were used rather than having a separate law on terror. In-
deed, prior to 1991 there was no separate counter-terrorism law and for relevant
offences, the provisions of the Criminal Code applied.

Rather than formulating a new category of offence, the CTL refers to the Turkish
Criminal Code regarding terrorist offences in its Articles 3 and 4 in regulating ter-
rorist offences. As such, the necessity of the CTL is questionable. There may not
be need for a separate law when articles in the Criminal Code regulate the issue
in detail. The broad interpretation of CTL articles and their application to indi-
viduals who are not members of an organisation, as well as the incrimination of
many non-violent activities as terrorist offences are among the criticisms levelled
against this law.

Articles 6 and 7 of the CTL criminalise the dissemination of terrorist propaganda
and state that any praise of the activities and methods of terrorist organisations
falls under this category. With these provisions, there is a risk of broad inter-
pretation by which many non-incriminating expressions and statements may be
interpreted as criminal offences. In the context of the Kurdish issue, court cas-
es were brought against many journalists, intellectuals, academics, human rights
advocates and politicians who criticised the methods employed by the state. The
vague expressions used to denote what statements constitute propaganda for the
terrorist organisation are open to arbitrary interpretation, and cause the restric-
tion of fundamental rights and freedoms. In addition, Articles 215 (titled ‘praising
an offence and offender’) and 220/8 of the Turkish Criminal Code regulate the
needed provisions on this subject. As such, the CTL articles, which regulate the
same subject with much heavier provisions, are amenable to abolition.

Furthermore, there has been criticism of the haphazard way in which terrorist
offences and penalties are regulated by the CTL and the Criminal Code.“? There
are other logical errors in the CTL, as well. For instance, “In order to be eligible
for effective remorse, organisation members involved in criminal offences can in-

(42) Turinay, Ceza Hukukunda Terér Orgiitii Kavram, s.43.
(43) Bog, Tiirk Ceza Hukukunda Terér Orgiitd, s5.179-181
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ingiltere, Kanada ve Avustralya gibi tilkelerde ayr: bir terér kanunu olusturul-
musken; Fransa, Almanya ve Italya gibi bircok Kita Avrupas: ulkesinin hukuk
sistemlerinde ayr1 bir terér kanunu olmayip gerekli hikimler ceza kanunlari
icerisinde yer almistir.“? Turkiye'nin de genel olarak Kita Avrupasi sistemini be-
nimsedigi disunulirse ayr1 bir terér kanunu yerine TCK'daki hikimlerin uy-
gulanmasi yerinde olacaktir. Nitekim 1991 ¢ncesinde ayri bir terérle micadele
kanunu yoktu ve ilgili suglar icin TCK hitkimleri uygulanmaktaydi.

TMK yeni bir su¢ kategorisi olusturmayip teror sucglarina iliskin 3. ve 4. mad-
delerinde TCK'ya atif yaparak teror suclarini dizenlemektedir. Bu agidan bakil-
diginda TMK'nin gerekliligi de haliyle sorgulanmaktadir. TCK'da detayl olarak
dizenlenmis maddeler varken ayri bir kanunun mevcut olmasi gerekli olma-
yabilir. TMK maddelerinin genis bir yorumlamaya tabi tutularak ¢rgit uyesi
olmayan kisiler icin de uygulanmasi, siddet icermeyen bircok aktivitenin te-
ror kapsamina alinarak cezalandirilmas: kanuna getirilen elestirilerin sebepleri
arasindadir.

TMK'nin 6. ve 7. maddeleri teror orgutlerinin eylem ve yontemlerini évenlerin
teror orguti propagandasi yapmaktan cezalandirilacagini belirtmistir. Bu hu-
kimler cok genis yorumlanarak suc teskil etmeyen pek ¢ok agiklama ve irade
beyanini sug haline getirme potansiyeli tasimaktadir. Kald1 ki Kurt Sorunu bag-
laminda devlet tarafindan kullanilan yéntemleri elestiren pek cok gazeteci, di-
sunur, akademisyen, insan haklar1 savunucusu ve politikact hakkinda davalar
acilmis ve yargilamalar yapilmistir. Hangi aciklamalarin terdér érgiitl propagan-
dast sayilacagi konusunda kullanilan muglak ifadeler keyfi yorumlara agik olup
en temel haklarin ve 6zgurliklerin sinirlandirilmasina sebep olmaktadir. Ayrica
TCK'nin ‘sugu ve sugluyu évme’ baslikl 215. ile 220/8. maddeleri bu konuda
gereken hukumleri dizenlemektedir. Ayni hususta daha agir hikimler getiren
TMK maddeleri bu agidan kaldirilmaya musaittir.

Ayrica, terdr suclar: ve cezalarinin TMK ve TCK'da daginik olarak dizenlenmesi
de elestirilmistir.“® Bunlarin yaninda TMK'da mantiksal acidan baska hatalar da
bulunmaktadir. Ornegin, “Etkin pismanliktan yararlanabilmek i¢in, suca karig-
mis 6rgut Uyelerinin alelade bilgi vermeleri yeterlidir. Ancak sucga karismamis
orgut uyelerinin, yakalandiktan sonra, etkin pismanlktan yararlanabilmeleri
icin 6rgutin dagilmasini veya mensuplarinin yakalanmasini saglamaya elverisli

(42) Turinay, Ceza Hukukunda Terér Orgiitii Kavrami, s.43.
(43) Bog, Tiirk Ceza Hukukunda Terér Orgiiti, s5.179-181
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form on any commonplace matter. However, in order for organisation members
not involved in criminal offences to be eligible for effective remorse once they are
apprehended, they need to provide information that might lead to the dissolution
of the organisation, or the capture of its members.”“* As Boz notes, there is a lack
of proportion at work here.

In order to start a new resolution and peace process, it is very important that
civil society and politicians, as well as other actors working on the issue such as
journalists, academics and human rights advocates make statements encouraging
peace. During this process, policies implemented in past and current conflicts
must be discussed, and criticised where necessary. Politicians as well as civilian
actors are of course going to voice the demands of the Kurdish public. Under
current circumstances, it is extremely possible for such statements to be found in-
criminating and punished within the scope of the CTL. In order to lift this sanction
against the actors in question, the CTL must either be abolished, or reformed in
order to conform to international legal standards and prohibit arbitrary proceed-
ings. Otherwise, the punishment of individuals striving for peace and resolution
can only damage the process.

LAW ON MIT (NATIONAL INTELLIGENCE ORGANISATION)

Article 4 of the Law on MIT, which regulates the establishment and operation
procedures of the National Intelligence Organisation, regulates the duties of the
Organisation. The organisation is responsible for “preparing and executing plans
regarding the state’s national security policies,” it is noted; and as with the previ-
ous resolution process, in a potential resolution and peace process the organisa-
tion is authorised to enter into talks with both the PKK and other actors in Kurd-
ish politics. On a fundamental level, the national security policy aims to provide
national security; as such, conducting peace talks with the intention of ending
the Kurdish issue and the fighting with the PKK also falls within its scope. Even
though in Turkey, security is often considered in terms of military methods, the
resolution of problems through diplomacy is much more efficient and permanent.
The expression “carrying out other duties to be determined by the National Se-
curity Council” in Article 5, subparagraph f, provides basis for the National In-
telligence Organisation to take an active role in a new resolution process. This
is because when the National Security Council makes a decision regarding a new

(44) Boz, Tiirk Ceza Hukukunda Terér Orgiitii, 5.181.
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bilgi vermeleri aranmaktadir.”“ Boz'un belirttigi gibi burada oransizlik da mev-
cuttur.

Yeni bir ¢c6zum ve baris surecinin baslatilmasi ve basarili olmasi i¢in sivil toplu-
mun, siyasilerin ve konuyla ilgili calisan gazeteci, akademisyen ve insan haklar:
savunucular: gibi diger aktorlerin aciklamalar yapmasi, baris tesvik edici cagri-
larda bulunmasi ¢ok 6énemlidir. Ayrica bu strecte hem ge¢misin hem de devam
eden catismalara iliskin uygulanan politikalarin konusulmasi ve yeri geldiginde
elestirilmesi gerekmektedir. Bunun yaninda gerek siyasi gerek sivil aktorlerin
Kurt toplumunun taleplerini dile getirmesi kacinilmazdir. Bu tarz agiklamalarin
TMK kapsaminda sug olarak degerlendirilmesi ve cezalandirilmas: mevcut sart-
larda son derece mimkindur. S6z konusu aktérlerin bu tarz bir yaptirim tehdi-
di altinda olmamas: icin TMK'nin kaldirilmasi ya da uluslararas: hukuk standart-
larina uygun ve keyfi yargilamalar: 6nleyecek bir hale getirilmesi sarttir. Aksi
halde baris ve ¢éztum icin ¢abalayan insanlarin cezalandirilmasi olasi bir streci
olumsuz yonde etkileyecektir.

MIiLLi iSTIHBARAT TESKILATI KANUNU

Milli istihbarat Teskilat'nin kurulusu ve ¢alisma usulini duazenleyen MIT Ka-
nununun 4. maddesi Tegkilatin gérevlerini dizenlemektedir. “Devletin milli gu-
venlik siyasetiyle ilgili planlarin hazirlanmas: ve yurattalmesinde” gorevli oldugu
belirtilen teskilat, 6nceki ¢6ziim stirecinde oldugu gibi muhtemel bir ¢6zim ve
baris siirecinde de hem PKK ile hem de Kirt siyasetinin diger aktorleri ile go-
rismeler yapma konusunda yetkilidir. Milli givenlik siyaseti en temelde mil-
li givenligi saglamay: amacladig icin Kirt sorununun ve PKK ile devam eden
catismalarin sonlandirilmasi igin baris gérismeleri yapmay1 da kapsamaktadir.
Her ne kadar tlkemizde givenlik soz konusu oldugunda, akla genelde askeri
yontemler gelse de, sorunlarin diplomasi ile ¢éziimiu hem daha etkili hem de
daha kalicidir.

5. maddenin f bendinde yer alan “Milli Guvenlik Kurulunda belirlenecek diger
gorevleri yapmak” ifadesi de Milli Istihbarat Teskilatinin yeni bir ¢éztm stre-
cinde etkin gorev alabilmesine dayanak olusturmaktadir. Clinkii MGK yeni bir
surece iliskin bir karar aldiginda bu karar: uygulamak icin Teskilat kendisine
verilen gorevleri yerine getirecektir.

(44) Boz, Tiirk Ceza Hukukunda Terér Orgiiti, s.181.
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process, the Organisation fulfils the duties given to itself in order to realise the
decision.

After the changes to the Law on MIT, which were made in the aftermath of the
7 February Crisis“? that occurred during the previous peace process, the judicial
investigation of the MIT undersecretary and staff on activities and proceedings
undertaken in the course of their official duty became subject to permission. This
regulation is very important in protecting the MIT personnel to be appointed in the
course of a potential resolution process.

LAW ON THE UNDERSECRETARIAT
OF PUBLIC ORDER AND SECURITY

Even though the Undersecretariat of Public Order and Security, established in 2010,
was abolished in 2018 with Decree-Law no. 703 published in the Official Gazette,
and the relevant law ceased to have effect at this date, it is helpful to briefly look at
the Law on Public Order and Security anyway. Article 3 of the Law states that the
undersecretariat was established in order to “develop counter-terrorism policies and
strategies, and to coordinate between the relevant organisations and institutions.”
Article 6, which regulates the duties of the undersecretariat, sets out a series of areas
in order to coordinate between the institutions and to carry out the required research
during a resolution process. For instance, Article 6, paragraph 1, subparagraph d for-
mulates a duty to “inform the public and carry out communication with the people”.
This is quite an important task in a peace and resolution process.

Even though the law in question is not currently in effect, it would be a great con-
tribution to a potential process if a similar law was passed in order to establish an
undersecretariat, or other such organisation in order to fulfil these functions. The law
prescribes a ‘Counter-Terrorism Coordination Council, as well as other departments
and structures in order to fulfil its duties, and its overall organisation scheme is rath-
er impressive. As such, it is quite unfortunate that such an organisation, which might

(45) On 7 February 2012 the Undersecretary of the National Intelligence Organisation Hakan Fidan was called
in by the prosecutor’s office to make a statement regarding the talks with the PKK. Fidan didn’t answer the
call, and following a swift amendment to the MIT (National Intelligence Organisation) Law, the authority
to call in the MIT undersecretary to make a statement was made conditional to the permission of the
Prime Minister. This crisis is often considered to be the starting point of the fight between AK Party and the
Giilenist organisation, referred to as FETO, or the Fethullahist Terrorist Organisation in Turkey (even though
it was not defined as a terrorist organisation at that point); this is because Fidan was called in by pro-Gtilen
prosecutors in order to undermine the government.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Onceki barig sturecinde yasanan 7 Subat Krizi® sonrasinda MIT Kanununda
yapilan degisiklik sonrasinda MIT mustesar: ve personelinin gorevleri geregi
yapmis olduklar: islem ve eylemler nedeniyle sorusturma yapilmasi izne tabi
hale getirilmistir. Muhtemel bir ¢6zum siirecinde gérev alacak MIT personelinin
korunmasi acisindan bu dizenleme ¢ok énemlidir.

KAMU DUZENIi VE GUVENLIGi MUSTESARLIGI KANUNU

2010 yilinda kurulan Kamu Duizeni ve Guvenligi Mustesarligl, Resmi Gazete'de
yayimlanan 703 sayili KHK ile 2018 yilinda kapatilmis ve ilgili kanun bu tarihte
yururlikten kaldirilmis olsa da Kamu Duzeni ve Guvenligi Mustesarligl Kanu-
nu'na kisaca bakmak faydali olacaktir. Kanunun 3. maddesinde mustesarligin
“Terorle micadeleye iliskin politika ve stratejileri gelistirmek ve bu konuda ilgili
kurum ve kuruluslar arasinda koordinasyonu saglamak” amaciyla kuruldugu be-
lirtilmistir. MUstesarhgin gorevlerinin diizenlendigi 6. Madde, ¢ézim surecinde
hem kurumlar arasinda koordinasyonu saglamak hem de gerekli arastirmalari
yapmak agisindan bir dizi alan belirlemistir. Ornegin, 6. maddenin 1. fikrasinin d
bendinde “kamuoyunu bilgilendirmek ve halkla iletisimi saglamak” gérevine yer
verilmistir. Bu baris ve ¢ozim sirecleri agisindan oldukca énemlidir.

Halihazirda bu kanun yuruarlikten kaldirilmis olsa da olas: bir siirecte benzer
bir kanunun cikarilarak bu goérevleri yurutecek bir mistesarlik yahut baska bir
kurumun olusturulmas: stirece ciddi bir katki saglayacaktir. Kanun, ‘Terérle
Micadele Koordinasyon Kurulu’ isimli bir kurul kurmanin yaninda biinyesinde
kendisine verilecek gorevleri yapmak icin organizasyon biinyesinde cesitli dai-
re baskanliklar: ve yapilar olusturmus olup altyap: ¢alismalarini ytritmek igin
dikkat cekici bir organizasyon semasi olusturmustur. Kirt sorununun ¢6zidmu
ve silahli catismalarin sona erdirilmesi icin atilacak adimlarin belirlenmesinde
ve bir yol haritasi ¢ikarilmasinda énemli bir rol oynayabilecek bu kurumun kal-
dirilmis olmas: ciddi bir talihsizliktir. Ancak gelecekteki bir streg icin benzer

(45) 7 Subat 2012 tarihinde Milli istihbarat Teskilati Miistesari Hakan Fidan, PKK ile yapilan gériismeler ile ilgili
olarak savciliga ifade vermeye davet edildi. Fidan, ifade vermeye gitmedi ve MiT Kanunu'nda hizla yapilan
degisikliklerle MIT mistesarinin ifade vermesi Bagbakanlik tarafindan verilecek izne baglandi. Bu kriz AK
Partiile FETO (O dénemde heniiz terér érgiitii olarak tanimlanmamisti.) arasindaki gerilimin baslangici
olarak kabul edilmektedir, ¢ctinkii Fidan'in Giilen yanlisi savcilar tarafindan gorevde olan hikiimete zarar
vermek icin ifadeye cagrildigi belirtilmektedir.
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have played an important role in determining the steps to be taken in the resolution
of the Kurdish issue and ending the armed conflict, and in formulating a roadmap,
was abolished. However, there is no reason why a similar organisation might not be
established in a future process. Such an organisation is required in order to meet
these needs, and to prepare a legal as well as administrative basis for a new process.

In Article 13 of the Law, which regulates personnel affairs, it is provided that experts
in the field, including non-national experts, may be employed in the organisation.
Considering how conflict resolution and peacebuilding requires expertise, it is an
important gain that such an article was included in the law. For a similar organisation
to be established at a future date, a similar law providing the employment of experts
in the field and a detailed plan to meet the requirements of the process would be very
useful. Conflict resolution and peacebuilding processes cannot be left to the initiative
of politicians or bureaucrats. The participation of experts in the designing and deci-
sion-making stages of these processes is vital for the success of any process.

LAW ON REINTEGRATION INTO SOCIETY

The importance of DDR mechanisms in peace and resolution processes is indisput-
able. The current law which aims to reintegrate members of the armed organisation
into society should be considered in this framework. Article 1, which regulates the
aim of the law, places an emphasis not only on the “reintegration into society” of
members of the organisation, but also on “social peace and solidarity”. Article 4
states that individuals who did not commit criminal offences, and withdrew from
the organisation or surrendered “of their own volition or indirectly” are not subject
to penalty. Article 5 provides protective measures for the individuals in question,
and regulates their reintegration into society.

In a potential resolution and peace process, this law would be helpful with refer-
ence to DDR. The efforts required for the demobilisation and reintegration of PKK
members may be realised within the scope of the law in question. Even though
the law specifies individuals who did not commit criminal offences, in a potential
process, regulations might be made for those low-ranking members who did not
commit human rights violations, and only committed petty crimes. Looking at the
practices of other states, we see that low-ranking members of armed organisations
with no serious crimes to their name are often sanctioned not through traditional
legal mechanisms, but through transitional justice mechanisms which might be con-
sidered as alternative legal mechanisms. In Turkey, too, transitional justice mecha-
nisms may be employed in order for the DDR mechanisms to succeed. Otherwise,

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

bir kurumun olusturulmasinin éniinde bir engel yoktur. Bu ylizden bahsedilen
bu ihtiyaci karsilamak ve yeni bir siirec i¢in hem yasal hem de idari bir zemin
hazirlamak i¢in benzer bir kuruma ihtiyag¢ vardir.

Kanunun personele iliskin 13. Maddesinde, alaninda uzman olan kisilerin (ya-
banci uzmanlar da dahil) istihdam edilebilecegi dizenlenmistir. Catisma ¢6zimu
ve baris ingasinin uzmanlik gerektiren bir alan oldugu distnuldiginde, kanun-
da boyle bir maddenin olmas: énemli bir kazanimdir. Dolayisiyla gelecekte olus-
turulacak benzer bir kurumda da alaninda uzman kisilerin istthdam edilmesi ve
strecin ihtiyaglar1 azami diizeyde karsilayacak bir sekilde detaylica planlanmasi
icin benzer bir kanun faydali olacaktir. Catisma ¢6zimu ve baris insasi surecleri
sadece politikacilarin ya da birokratlarin inisiyatiflerine birakilabilecek alanlar
degildir. Alaninda uzmanlasmis kisilerin bu siireglerde karar alma ve tasarlama
stireclerine katilmasi strecin basariya ulasmasi agisindan kritik éneme haizdir.

TOPLUMA KAZANDIRMA KANUNU

SDE mekanizmalarinin baris ve ¢6zim sureclerindeki énemi tartismasizdir. Si-
lahli 6rgiit mensuplarinin topluma kazandirilmasini amaclayan mevcut kanun
da bu acidan degerlendirilmeyi hak etmektedir. Kanunun amacini dizenleyen 1.
maddede 6rgit mensuplarinin “topluma yeniden kazandirilmasi” yaninda “top-
lumsal huzur ve dayanisma” vurgusu da yapilmistir. Kanunun 4. maddesi suca
istirak etmemis olup “kendiliklerinden veya vasitali olarak” orgutten cekilen
veya teslim olanlarin ceza almayacagin belirtmistir. Ayrica kanunun 5. maddesi
bu kisiler icin koruma tedbirleri alinacagini ve topluma kazandirilmalari icin ge-
rekenlerin yapilacagini dizenlemistir.

Olas: bir ¢6zim ve baris strecinde bu kanun SDE kapsaminda faydali olacaktir.
PKK mensuplarinn silah birakarak topluma yeniden kazandirilmasini saglamak
icin gerekli uygulamalar bu kanun kapsaminda gerceklestirilebilir. Ancak ka-
nunda sug islememis olanlar ibaresi olsa da, olasi bir strecte ciddi insan hakki
ihlali sayilabilecek suclar islememis basit suclara istirak etmis ¢rgit tyeleri igin
de dizenleme yapilmasi s6z konusu olabilir. Diger ulkelerin uygulamalarina ba-
kildiginda, alt kademelerde yer alan ve ciddi suclar islememis silahli 6rgiit men-
suplarinin geleneksel hukuki mekanizmalar yerine alternatif hukuk mekanizma-
lar1 olarak nitelendirilebilecek gecis dénemi adaleti mekanizmalar: araciligiyla
cesitli yaptirimlara tabi tutuldugu gorulecektir. Tirkiye'de de SDE mekanizmala-
rinun basarili olabilmesi icin gecis donemi adaleti mekanizmalarina basvurulabi-
lir. Aksi halde tim 6rgut mensuplarinin hapisle cezalandirilacag: sart kosulursa
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demanding the imprisonment of all members of the organisation is not very condu-
cive to persuading them to demobilise. As such, either the scope of this law must
be expanded, or a new law must be made to regulate legal responsibility in a new
process.

LAW ON COMPENSATION FOR DAMAGES ARISING
FROM TERRORISM AND COMBATING TERRORISM

The conflict, which has been going on in Turkey for almost 40 years, has disrupted
the lives of many people who live in Eastern and Southeastern Anatolia, where the
population is mostly Kurdish, and has resulted in material and immaterial losses.
Article 1 of the law in question regulates the compensation of material losses aris-
ing from combating terrorism. Many villages were evacuated in the 1990s, and
the villagers not just lost? their homes, but also their fields and animals; in short,
they lost their livelihoods. The main livelihood in the region is farming and hus-
bandry; so village evacuations caused not only material, but immaterial - or moral
- damages. Although the details are beyond the scope of this study, the people
who were displaced from their villages lacked the skills to earn their livelihoods
in the metropolises they relocated to, and became part of the unqualified labour
force; this caused moral, as well as material losses. Displaced, with their tradition-
al way of living disrupted, these people were unsheltered against every manner
of difficulty. The villagers forcibly evacuated from their villages were not offered
any material or moral support; in a sense, they were left to their fate. As such, it is
not enough that the law provides for the compensation of material damages only.

Even though it is not possible to compensate for the material and moral damages
incurred in the course of protracted conflict, a well-designed and comprehen-
sive programme of compensation is required. The current law fails to meet this
requirement. Paying compensation is also considered to be a transitional justice
mechanism; it is often practiced in post-conflict societies in a variety of ways (such
as symbolic, monetary, individual, social etc.).“® Such a compensation programme
can be realised through reforming and expanding the current law, or through a
new and separate law to be drafted.

(46) Mobekk, E. (2006) Transitional Justice and Security Sector Reform: Enabling Sustainable Peace, Occasional
Paper No: 13, Geneva: Geneva Centre for the Democratic Control of Armed Forces (DCAF), p.61.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

bu kisilerin silah birakarak tasfiye olmaya ikna edilmesi pek mumkin degildir.
Dolayisiyla bu kanunun kapsaminin genisletilmesi ya da yeni bir stre¢ icin hu-
kuki sorumlulugu dizenleyen yeni bir kanun yapilmasi yerinde olacaktir.

TEROR VE TERORLE MUCADELEDEN DOGAN
ZARARLARIN KARSILANMASI HAKKINDA KANUN

Turkiye'de neredeyse 40 yildir devam eden g¢atisma siireci Kurt nafusunun agir-
likl1 oldugu Dogu ve Guney Dogu Anadolu bélgelerinde yasayan pek ¢ok insanin
yasamini olumsuz sekilde etkilemis, hem maddi hem de manevi kayiplara sebep
olmustur. S6z konusu kanunun 1. maddesi terérle micadeleden dogan mad-
di kayiplarin tazmin edilecegini duzenlemektedir. Ozellikle 1990’1l yillarda pek
cok koy bosaltilmis ve burada yasayan insanlar sadece evlerini degil tarlalarini,
hayvanlarini kisaca gec¢im kaynaklarini da kaybetmislerdir. Bolgedeki ana gecim
kaynaginin tarim ve hayvancilik oldugu dustnuldiginde kdy bosaltmalarin sa-
dece maddi kayiplara degil ciddi manevi kayiplara da sebep oldugu sdylenebilir.
Bu calismanin kapsami acisindan ¢ok fazla detaya girmek mumkin olmasa da
yerlerinden edilen insanlarin yerlestikleri biiytk sehirlerde hayatlarini kazana-
cak vasitalara sahip olmadan vasifsiz is gicti haline gelmeleri, maddi kaybin
yani sira manevi kayiplara da yol acmistir. Geleneksel yasam bicimleri kokten
degismis ve yerlerinden edilmis bélge sakinleri her tir zorluga kars: savunmasiz
kalmislardir. Koyleri bosaltilan kisilere maddi ya da manevi bir destek sunul-
madig! icin bu insanlar bir anlamda kaderlerine terk edilmislerdir. Bu ylzden
kanunda sadece maddi kayiplarin tazmin edileceginin belirtilmesi yetersizdir.

Uzun suren catismalar ytizinden ugranilan maddi ve manevi kayiplar: tam an-
lamiyla tazmin etmek mimkin olmasa da, iyi tasarlanmis kapsaml bir tazminat
programina ihtiyag vardir. Mevcut kanun bu ihtiyac: karsilamaktan uzaktir. Ayni
zamanda bir gecis donemi adaleti mekanizmasi olarak kabul edilen tazminatlar
catisma sonrasi toplumlarda sikca basvurulan ve pek ¢ok tird olan (sembolik,
parasal, bireysel, toplumsal vb.) uygulamalardir.“® Béyle bir tazminat programi
mevcut kanunun degistirilmesi ve kapsaminin genisletilmesi ile yapilabilecegi
gibi ¢ikarilan ayri bir kanunla da gerceklestirilebilir.

(46) Mobekk, E. (2006) Transitional Justice and Security Sector Reform: Enabling Sustainable Peace, Occasional
Paper No: 13, Geneva: Geneva Centre for the Democratic Control of Armed Forces (DCAF), p.61.
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‘The By-law on Compensation of Damages Arising From Terrorism and Combating
Terrorism, passed to demonstrate the application of the law in question, regulates
the scope and aim of the law. Article 1 of the by-law states that in order to deter-
mine the material damages to be compensated within the scope of the law, dam-
age determination committees are to be established. The operation procedures, as
well as other aspects of these commissions have been extensively criticised, and
they fail to contribute to the compensation of damages.“” In a potential resolution
and peace process, criticism of these commissions must be given due considera-
tion, and the commissions reformed accordingly.

LAW ON ENDING TERRORISM AND
STRENGTHENING SOCIAL INTEGRATION

The “Law on Ending Terrorism and Strengthening Social Integration”, which was
passed during the peace process which began in 2009 with the Oslo Talks®“® and
ended in 2015 is still in effect. Coskun defines it as “a law which would legally
guarantee the process” and states that the law aimed to provide a legal basis and
protection to a de facto process.“? Article 4 of the law regulates the protection of
those who are assigned to work in the resolution process, and states that “individ-
uals discharging their duties have no legal, administrative or criminal liability as
a result of these duties”. This law is needed to be implemented in the context of a
new potential resolution process in order to protect the individuals taking part in
it. Otherwise, individuals assigned to this process might have legal and criminal
liability as a result of their actions.

The repealed law consisted of merely 6 articles and it aimed to provide a general
framework without going into too much detail. However, it would be more reas-
suring for all parties involved to guarantee the process with a more detailed law.
For instance, as discussed above, the law drafted during Colombia’s peace process
was quite detailed, and regulated such subjects as compensation, disarmament,
reintegration, penalties and so on. Considering how mutual distrust of the parties
disrupted the previous peace process, it would be beneficial if a comprehensive
law were passed after a certain stage in the process.

(47) Celikkan M. (2015) Gegmisle Yuizlesme ve Baris Stireci, Celikkan, M., Balta, E. Celik, A. B., Mutluer, N. ve
Korkut, L. (Editérler) Céziime Dogru: Olasiliklar, imkanlar ve Sorunlar Uzerine Degerlendirme, istanbul:
Tirkiye Baris Meclisi, 5.52.

(48) A series of meetings took place in the Norwegian capital Oslo between MIT and PKK in the context of the
resolution of the Kurdish issue; these meetings are known as Oslo Talks.

(49) Coskun, V. (2014) Cozim Sireci: Diin, Bugiin, Yarin, Liberal Diisiince, 19(75), 55.16-17.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Soz konusu kanunun uygulanmasini géstermek icin kabul edilen ‘Terér ve Terorle
Micadeleden Dogan Zararlarin Karsilanmas: Hakkinda Yonetmelik' de kanun kap-
samini ve amacini dizenlemektedir. Yonetmeligin 1. maddesi, kanun kapsaminda
tazmin edilecek maddi kayiplarin tespiti i¢in zarar tespit komisyonlarinin kurulacagi-
n1 belirtmistir. Bu komisyonlar da ¢alisma usulleri ve baska bircok acidan elestirilmis
olup ugranilan zararlarin tazmini konusunda faydah olmaktan uzaktir.“” Muhtemel
bir ¢coziim ve baris stirecinde bu komisyonlara iliskin yapilan elestirilerin degerlendi-
rilip buna goére komisyonlarin ¢calisma usullerinin iyilestirilmesi gerekmektedir.

TERORUN SONA ERDIRILMESi VE TOPLUMSAL
BUTUNLESMENIN GUGLENDIRILMESINE DAIR KANUN

2009'da Oslo Gorusmeleri“® ile baslayan ve 2015'te rafa kaldirilan baris strecin-
de “Terdérin Sona Erdirilmesi ve Toplumsal Butiinlesmenin Guglendirilmesine
Dair Kanun” adli ve 6551 sayili kanun 2014’te ¢ikarilmistir. Coskun, bu kanunu
“stireci hukuki teminat altina alacak bir yasa” olarak tanimlamis ve kanunun fiili
surece hukuki bir zemin ve koruma saglamay: amagcladigini belirtmistir.“®) Kanu-
nun 4. maddesi ¢ozum surecinde gorev alanlar: korumak amaciyla dizenlenmis
olup “gorevleri yerine getiren kisilerin bu gérevleri nedeniyle hukuki, idari veya
cezai sorumlulugu” olmadigini belirtmistir. Yeni bir ¢6zim sireci s6z konusu
oldugunda bu sirecte yer alanlarin korunmasi i¢cin bu kanunun uygulanmasina
ihtiyac duyulacaktir. Aksi takdirde bu gorevlilerin hukuki ve cezai sorumlulukla-
rinin dogmasi ihtimali s6z konusu olabilir.

S6z konusu kanun sadece 6 maddeden olusmustur ve detaya girmeden genel
bir gcerceve ¢izmeyi amaglamistir. Oysa strecin daha detayl bir sekilde kanunla
garanti altina alinmas taraflar agisindan daha guaven verici olacaktir. Ornegin
yukarida detaylica anlatildig1 gibi Kolombiya'daki baris siirecinde hazirlanan ka-
nun oldukca detayl olup tazminatlar, silah birakma, ¢rgit tuyelerinin sivil haya-
ta adapte olma siireci, cezalar vs. gibi konularda diizenlemeler getirmistir. On-
ceki baris siirecinde taraflarin birbirlerine karsi olan giivensizliklerinin streci
olumsuz etkileyen sebepler arasinda oldugu distnuldiginde belli bir asamaya
gelindikten sonra detayl bir kanun ¢ikarilmasi yerinde olacaktir.

(47) Celikkan M. (2015) Gecmisle Yiizlesme ve Baris Siireci, Celikkan, M., Balta, E. Celik, A. B., Mutluer, N. ve
Korkut, L. (Editérler) Céziime Dogru: Olasiliklar, imkanlar ve Sorunlar Uzerine Degerlendirme, istanbul:
Turkiye Baris Meclisi, 5.52.

(48) Kiirt Sorununun ¢bziimii icin Norvec'in baskenti Oslo'da MiT ile PKK arasinda bir dizi gbriisme
gergeklestirilmis olup bu goriismeler Oslo Gorusmeleri olarak adlandiriimaktadir.

(49) Coskun, V. (2014) Coziim Siireci: Diin, Bugtin, Yarin, Liberal Diisiince, 19(75), s5.16-17.
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IV. CONSIDERING THE DEMANDS OF
THE PARTIES FROM A LEGAL PERSPECTIVE

In order to assess the demands of the parties from a legal perspective, first we
must determine what these demands are; however, as elucidated in the second
section, this is no easy task. Although it is clear who the parties to the conflict
are, in order to thoroughly resolve the problem and permanently secure a peace,
it is not enough to end the violence and the conflict with the PKK. In order to per-
manently resolve the Kurdish issue, other steps in addition to ending the conflict
must be taken. As such, the demands of not only the PKK, but of other Kurdish
actors (political, social etc.) as well are important. However, because there are so
many actors, and because their discourse may change over time, it is quite diffi-
cult to provide an exhaustive list of these demands. However, let us consider some
of the prominent demands that have been voiced for years now.

Some of these demands are constitutional citizenship, education in the mother
tongue, strengthening local governments, removing oppression from Kurdish
identity and culture, recognising Kurdish as an official language, confronting the
human rights violations of the past, lowering the threshold and removing obsta-
cles in front of political representation, and ending the repression of the Kurdish
political movement. The Parliamentary Commission report, prepared in the con-
text of the resolution process that shelved in 2015, also emphasised the need to
address these demands in order to resolve the problem. The need for political
and economic reforms, ending discrimination, recognising the Kurdish identity,
democratisation, political participation and other similar issues were covered in
this parliamentary report.©®

DISARMAMENT AND LEGAL LIABILITY

It is equally difficult to specify the demands of the Republic of Turkey because
fundamentally, the Turkish state may not officially recognise PKK as an equal and
make demands of it. However, the disarmament and demobilisation of the PKK
can be considered as the essential demand on the part of the state. It is likely that

(500 TBMM (2013) Toplumsal Baris Yollarinin Arastiriimasi ve Céziim Sirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu [Report of The Parliamentary Inquiry Commission for Social Peace and
Evaluating the Resolution Process], pp.86-94.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

IV. TARAFLARIN TALEPLERINE
HUKUK PERSPEKTIFINDEN BAKIS

Taraflarin taleplerinin hukuki acidan degerlendirilmesi icin 6ncelikle bu talep-
lerin belirlenmesi gerekmektedir ancak ikinci bélimde de bahsedildigi gibi bu
pek kolay degildir. Her ne kadar catismanin taraflar: belli olsa da sorunun tam
anlamiyla ¢6ztlmesi ve barisin kalici olmasinin garanti alinabilmesi icin sadece
PKK ile siren siddetin ve ¢atisma ortaminin sona ermesi yeterli olmayacaktir.
Kirt sorununun kalici olarak ¢ozilebilmesi icin catismanin sona erdirilmesi ya-
ninda baska adimlar da atilmas: gerekmektedir. Bu agidan sadece PKK'nin degil
diger Kurt aktorlerinin (siyasi, sosyal vb.) talepleri de énem tasimaktadir. Ancak
bu aktorlerin sayilarinin ¢ok olmasi ve zaman icinde sdylemlerinin degisebilmesi
bu taleplerin kesin bir sekilde ve liste halinde belirlenmesini zorlastirmaktadir.
Yine de yillardir tekrarlanan ve ¢ne c¢ikan bazi talepleri degerlendirmek muim-
kinddr.

Anayasal vatandaslik, anadilde egitim, yerinden yonetimlerin giclendirilmesi,
Kurt kimligi ve kulturt tzerindeki baskilarin ortadan kaldirilmasi, Kirtgenin
resmi dil olarak kullanilabilmesi, ge¢miste islenen insan haklar: ihlalleriyle ytz-
lesilmesi, se¢im barajinin dustrilerek siyasal temsilin ¢ntindeki engellerin kal-
dirilmasi ve Kiurt siyasi hareketi tGizerindeki baskilarin sona erdirilmesi baslica
talepler arasindadir. Sorunun ¢6zimu i¢in bu taleplerin karsilanmasinin gerek-
liligi 2015’te rafa kaldirilan ¢ézim sureci kapsaminda hazirlanan TBMM komis-
yon raporunda da vurgulanmistir. Politik ve ekonomik reformlarin yapilmasinin
gerekliligi, ayrimcihigin sona erdirilmesi, kimligin taninmasi, demokratiklesme,
siyasal katilim vb. konularinin tamami bu meclis raporunda yer almistir.®

SiLAH BIRAKMA VE HUKUKi SORUMLULUK

Turkiye Cumhuriyeti'nin taleplerini belirlemek de esit derecede zordur ¢unki
devletin en temelde PKK'y1 resmi olarak muhatap kabul ederek ondan taleplerde
bulunmasi mimkin olmayabilir. Ancak PKK'nin silah birakarak tasfiye edilmesi
en temel talep olarak kabul edilebilir. Devletin taleplerinin uygulanmasi konu-

(50) TBMM (2013) Toplumsal Baris Yollarinin Arastiriimasi ve Céziim Siirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu [Report of The Parliamentary Inquiry Commission for Social Peace and
Evaluating the Resolution Process], pp.86-94.
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in terms of realising the state’s demands, there will be no legal difficulties. From
a legal perspective, the disarmament of the PKK fighters and the abolition of the
PKK is not a problem. In the framework of an agreement between the parties,
issues such as the sentencing of organisation members laying down their arms, or
the amnesty of PKK members who did not commit crimes, should be regulated ac-
cording to international law and its principles. However, international legislative
regulations and rules limiting the extent of amnesty (such as the Rome Statute,
the UN Convention Against Torture etc.) must be observed in this process.

In peace agreements, it is very important to determine what kind of a legal regime
members of the armed organisation will be subject to, and how they will adapt to
civilian life. Each country adopts a different approach to such issues. As noted
before, these processes are known as disarmament, demobilisation and reinte-
gration (DDR) processes. When the parties to the conflict enter into talks conflict
resolution, peacebuilding, DDR and various transitional justice mechanisms often
come into play. Although the components vary from case to case, for a permanent
peace®”, these practices must be chosen and designed according to needs. Before
official negotiations start in peace processes, private talks often occur between
the parties and it is important to create an atmosphere of mutual trust in these
talks.®? As such, it would be beneficial to create a legal basis for the official ne-
gotiations. Otherwise, it might be risky to move from the preliminary talks to the
official negotiation stage.

As for the Kurdish issue, the first step would be for the parties to the conflict
to start talking, and come to an agreement following negotiations. Often, such
agreements also elucidate the specifics of the DDR process. There will also be
the issue of peacebuilding, and confronting the human rights violations of the
past. To avoid these issues would risk the permanence of peace, and there would
remain the threat of a return to conflict. It must be noted that on the subject of
confronting the past, there are various opinions and practices. Some countries
choose not to confront past human rights violations and forget the past; other
countries take initiative to confront the past and establish certain mechanisms

(51) There are various approaches to the meaning of peace. One such approach distinguishes between positive
and negative peace. Accordingly, negative peace is the absence of conflict whereas positive peace is the
elimination of the causes which caused the conflict in the first place, and the achievement of reconciliation
between the conflicting parties as well as in society.

(52) Anderlini, S. N. ve Stanski, V. (2004) Conflict Prevention, Resolution and Reconstruction, Inclusive Security,
Sustainable Peace: A Toolkit for Advocacy and Action, International Alert and Women Waging Peace
Report, p.17.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

sunda hukuki agidan bir zorluk olmayacag: distnulebilir. PKK'nin varhigini sona
erdirmesi ve militanlarin silahsizlandirilmas: hukuki cerceveden bakildiginda
bir sorun teskil etmeyecektir. Taraflar arasinda yapilacak bir anlagma ile silah
birakan ¢rgiit mensuplarinin ne tiir cezalar alacag, suga istirak etmemis PKK
tyelerinin affedilmesi gibi konular uluslararasi hukuk ve ulusal hukuk kuralla-
rina gore dizenlenmelidir. Ancak af konusuna sinirlamalar getiren uluslararasi
hukuk dizenlemeleri (Roma Statiisi, Iskenceye Karsi Birlesmis Milletler Sozles-
mesi vb.) ve kurallarina uygun hareket edilmesi gerekmektedir.

Baris antlasmalarinda, silahli 6rgut Gyelerinin hukuki agidan nasil bir rejime tabi
tutulacag ve bu kisilerin sivil hayata nasil adapte olacaklar: biytik 6nem arz et-
mektedir. Bu konuda her tlke ¢zelinde farkli uygulamalar yapilmaktadir. Daha
once belirtildigi gibi, bu strecler silahsizlanma, demobilizasyon ve yeniden en-
tegrasyon (SDE) olarak adlandirilmaktadir. Catisan taraflarin gériismelere bas-
lamasindan itibaren genellikle ¢atisma ¢ézumu, baris insasi, SDE ve gesitli gecis
donemi adaleti mekanizmalar: uygulanmaktadir. Her ¢rnekte farkl birlesimler
secilmekle birlikte genis anlamda kalici bir baris®? icin bu uygulamalar: ihtiyac-
lara uygun bir sekilde tasarlamak énemlidir. Baris siireclerinde resmi muizakere
strecleri baslamadan 6nce, genelde taraflar arasinda ¢zel/gizli gorismeler ya-
pilmakta ve bu goérismelerde karsilikli bir gliven ortami olusturulmas: 6nem arz
etmektedir.®? Bu ytzden resmi muizakereler icin hukuki bir zemin olusturulmasi
faydali olacaktir. Oteki tiirla bu 6n goérismeler sonrasinda resmi muzakere asa-
masina ge¢mek riske girebilir.

Kirt sorunu agisindan bakildiginda ilk adim ¢atisan taraflarin gérismeye basla-
mas! ve muzakereler neticesinde bir anlasmaya varmasidir. Bu tarz anlasmalar
genelde SDE konusunda nasil bir yol izlenecegi konusunu da netlestirir. Ayrica
baris insas1 ve gecmiste gerceklesmis insan haklar: ihlalleriyle ytzlesilmesi s6z
konusu olacaktir. Aksi takdirde barisin devamliligi tehlikede olup yeniden ¢a-
tisma ortamina donulmesi tehlikesi varligini sirdurecektir. Gecmisle ytzlesme
konusunda farkl gorusler ve uygulamalarin oldugunu belirtmek gerekir. Bazi
tlkeler ge¢cmiste yasanan insan haklar: ihlalleriyle yluzlesmeyip gecmisi unut-

(51) Barisin ne anlama geldigi konusunda farkli yaklasimlar vardir. Bunlardan bir tanesi pozitif ve negatif baris
ayrimidir. Negatif barig sadece ¢atismanin bitirilmesini anlamina gelirken, pozitif baris catismaya neden
olan sebeplerin ortadan kaldirilarak ¢atisan taraflar arasinda ve toplumda uzlasmanin saglanmasini
amaglar.

(52) Anderlini, S. N. ve Stanski, V. (2004) Conflict Prevention, Resolution and Reconstruction, Inclusive Security,
Sustainable Peace: A Toolkit for Advocacy and Action, International Alert and Women Waging Peace
Report, p.17.
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in order to achieve this aim. Although it is a possibility to cover up the events of
the past and sweep them under the rug, this method is becoming somewhat less
popular as time goes on.®¥ It is even the case that some countries which had in-
itially chosen to forget the past (such as Spain) eventually decided to confront it
after some time had passed.®* It would help Turkey to confront its past from the
very beginning; in this way, peace would become permanent and reconciliation
would be achieved. Indeed, Minow writes that societies which do not confront
their pasts are sitting on a time bomb.®¥ It is also very important to provide a
legal basis to such processes. Amnesty is a particularly interesting subject in this
regard. Also a transitional justice mechanism, amnesty may play an important role
in the disarmament of PKK members.

In our legal system, amnesty is regulated by Article 87 of the Constitution and Ar-
ticle 65 of the Turkish Criminal Code. In addition, Article 104 of the Constitution
regulates the President’s power to grant amnesty and pardons. Since the early
Republican era, many amnesty laws have been passed in Turkey. Some of these
amnesties were general, while others were made for specific offences. Let us brief-
ly touch upon the subject of general amnesty versus special amnesty. In Turkish
law, general amnesty completely eliminates both the offence and the penalty with
all their consequences, whereas special amnesty only eliminates the penalty, and
leaves the offence intact.®® According to Article 65 of the Turkish Criminal Code,
in special amnesty the penalty may be completely eliminated, or converted to a
different kind of penalty. Both general and special amnesties may be granted to
one individual, or to everyone.®”

Various conditions (disruptive, delaying etc.) may be attached to general and
special amnesties. The fulfilment of a specific condition may be required in or-
der to benefit from the amnesty (such as compensating for damages or surren-
dering); similarly, the individual or individuals benefiting from the amnesty may

(53) Goti, J. M. (2010) Editorial Note: A Turbulent Past and the Problem with Memory, International Journal of
Transitional Justice, 4(2), p.153.

(54) Escudero, R. (2014) Road to Impunity: The Absence of Transitional Justice Programs in Spain, Human Rights
Quarterly, 36(1), pp.123-146.
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may1 tercih ederken bazi tilkeler gecmisle ytzlesmek icin inisiyatif alarak cesitli
mekanizmalar araciligiyla bunu basarmaya calisirlar. Her ne kadar gecmiste ya-
sanan olaylarin Gstini kapatmak ve unutmak da bir secenek olsa da git gide
bu yéntemin daha az tercih edildigi soylenebilir.®® Hatta gecmisi unutmay: se-
¢en bazi toplumlarin (Ispanya gibi) zaman gectikten sonra gecmisle yuizlesmeye
karar vermesi s6z konusudur.®¥ Bu yuzden Turkiye’'nin en bastan gecmisiyle
yuzlesmesi barisin kalici olmasi ve uzlagsmanin saglanmasi acisindan faydali ola-
caktir. Nitekim Minow, ge¢misiyle ylzlesmeyen toplumlarin barut ficis1 Gzerin-
de oturduklarini ifade etmistir.®® Bu streglerin hukuki gerceveye oturtulmasi
da biytk 6nem arz etmektedir. Ornegin af konusu bu anlamda dikkat gekicidir.
Gecis donemi adaleti mekanizmalar: arasinda da yer alan af uygulamasi PKK
mensuplarinin silah birakmast i¢in 6nemli bir islev gorebilir.

Hukuk sistemimizde af konusu Anayasanin 87. maddesi ve Ttrk Ceza Kanunu-
nun 65. maddesinde diizenlenmistir. Ayrica Anayasanin 104. maddesi Cumhur-
baskanina taninan 6zel af yetkisini dizenler. Cumhuriyetin ilk dénemlerinden
itibaren tlkemizde bircok af kanunu ¢ikarilmistir. Bu af kanunlar: arasinda ge-
nel af kanunlar: oldugu gibi belirli suclar icin ¢ikarilmis af kanunlar: da vardir.
Bunun disinda kisaca genel ve 6zel af ayrimindan kisaca bahsetmek yerinde
olacaktir. Turkiye hukukunda suc ve cezayr tim sonuglariyla birlikte bertaraf
eden af turine genel af adi verilirken, sucu ortadan kaldirmayip sadece cezayi
kaldiran af tirtine ¢zel af adi verilmektedir.®® Ceza kanunumuzun 65. madde-
sine gore ¢zel af uygulamasinda cezanin tamamen bertaraf edilmesi mimkin
oldugu gibi bu cezanin azaltilmasi ya da farkli bir ceza tirtine donusturilmesi
de mumkindir. Hem genel af hem de 6zel af tek bir birey icin cikarilabilecegi
gibi genel nitelikte de cikarilabilir.®”

Hem genel af hem de 6zel af cesitli kosullara (bozucu, geciktirici vs.) bagla-
nabilir. Aftan yararlanmanin belirli bir sarta baglanmasi (zararin giderilmesi,
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be prevented from doing so if they violate a certain condition (for instance, by
reoffending).® Here it must be noted that experience shows narrow-scoped,
conditional amnesties to be more effective.®® The issue of amnesty is also cov-
ered in the Parliamentary report, where it was discussed whether to grant a
general amnesty, or make regulations through other laws.®*® As such, if amnes-
ty is decided in the course of resolving the Kurdish issue, great care must be
taken to specify the scope and features of this amnesty.

Apart from amnesty, there also mechanisms for suspending sentences and re-
lease on probation in the Turkish legal system. Institutions of suspension and
release on probation are regulated by Articles 7, 51 and others in the Turkish
Criminal Code, and by Article 107 in the Law on Execution of Sentences and
Security Measures. Rulings of suspension and release on probation are made
by the courts on a case-by-case basis. In addition, for certain offences (as with
Article 191 of the Turkish Criminal Code) a general suspension may be provid-
ed. Article 17 of the Law on Counter-Terrorism regulates the subject of release
on probation for terrorist offences. There are certain conditions attached to
release on probation.®” In the disarmament of PKK members, amnesty, sus-
pension of sentences or release on probation following a mitigated sentencing,
according to the offences committed by the PKK members, are all options. A
new law may be made regarding this subject, or it may be provided by a law reg-
ulating the specifics of the peace process. Taking each organisation member to
court individually, and convicting them in this manner would be a heavy burden
on the courts. There is also the possibility that laws are interpreted differently
by different courts; as such, individuals sharing the same circumstances must
be prevented from being subjected to different treatment.
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teslim olma vb.) mimkin oldugu gibi aftan yararlanan bireyin ya da bireylerin
belli bir sart1 (yeniden sug islememe vb.) ihlal etmesi dolayisiyla s6z konusu aftan
yararlanmalarinin durdurulmas: da mimkindir.“® Burada sunu belirtmek yerin-
de olacaktir, uygulamaya bakildiginda dar kapsamli, sarta baglanmis aflarin daha
etkili oldugu belirtilmistir.®® Af konusu TBMM raporunda da yer almis olup bu
konuda genel af ya da baska kanunlarla dizenleme yapilmasi gerektigi tartisilmis-
tir.6® Dolayistyla Kirt sorununun ¢6zimdu icin herhangi bir af uygulamasi tercih
edilirse bu affin kapsaminin ve 6zelliklerinin titizlikle belirlenmesi gerekmektedir.

Hukuk sistemimizde af disinda cezalarin ertelenmesi ve kosullu saliverilme meka-
nizmalari da mevcuttur. Tirk Ceza Kanununun 7, 51 ve diger maddeleriyle Ceza ve
Guvenlik Tedbirlerinin Infazi Hakkinda Kanunun 107. maddesinde erteleme ve ko-
sullu saliverilme kurumlar: dizenlenmistir. Erteleme ve kosullu saliverme karar-
lar1 mahkemeler tarafindan her bir dava 6zelinde verilmektedir. Bunun yaninda
bazi suglar icin (TCK 191. maddede oldugu gibi) genel bir erteleme uygulamasinin
dizenlenmesi de mimkinddur. Terérle Micadele Kanununun 17. maddesi de terér
suclari i¢in kosullu saliverme konusunu dizenlemektedir. Kosullu salivermenin
uygulanabilmesi belirli sartlara baglanmstir.®? PKK mensuplarinin silah birakma-
st asamasinda orgut tyelerinin isledikleri ya da islemedikleri suglara gore af, ceza-
larin ertelenmesi ya da hafifletilmis cezalar aldiktan sonra kosullu saliverilmeleri
s6z konusu olabilir. Bu konuda yeni bir kanun ¢ikarilarak ya da baris siirecinin
detaylarini dizenleyen bir kanun kapsaminda dizenlemeler yapilarak bir formiil
bulunabilir. Ctinkd her bir 6rgiit Giyesi igin tek tek davalarin acilarak yargilama ya-
pilmasi ve bunun sonucunda her bir kisi i¢in ayri bir karar verilmesi mahkemelere
ciddi anlamda bir is ytka getirecektir. Bunun yaninda kanunlarin mahkemelerce
farkli yorumlanmasi ihtimali de oldugu icin ayni durumda olan kisilere farkl uy-
gulamalar yapilmasinin éniine gecilmelidir.
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Internationally, there are a number of individuals and organisations who oppose
amnesties, chief among them the UN.®? Those who oppose amnesties do so, be-
cause they want offences to be punished, and believe that the deterrent effect
of penalties on future offences must not be undermined. However, there are
also those who argue that amnesty is necessary to resolve conflicts and achieve
peace, and there are many examples of amnesties in conflict societies.®® Those
who defend amnesties as necessary and helpful argue that they contribute to the
demobilisation of armed groups and social reconciliation.® This is an accurate
observation, since parties are likely to want to feel reassured before committing
to peace and laying down arms. Amnesties may also be useful in situations where
certain conditions, such as confessing to past offences, are attached to the am-
nesty.® Such conditional amnesties may play an important role in resolving cas-
es of murders by unknown assailants, and forced disappearances. As such, it is
wrong to view amnesties as a monolithic group and oppose them categorically.
Amnesties may be implemented in a variety of ways in a variety of situations, and
a variety of conditions may apply. Finally, Turkey has an advantage in this matter.
Even though there are a lot of actors representing the Kurdish public, there is only
one armed group, and conflict can be ended once an agreement with the PKK is
reached, and the DDR process succeeds.

EDUCATION IN THE MOTHER TONGUE AND
THE RECOGNITION OF KURDISH AS AN OFFICIAL LANGUAGE

Article 42 of the Constitution states that “No language other than Turkish shall be
taught as a mother tongue to Turkish citizens at any institution of education.” The
right to an education in the mother tongue, often demanded by Kurdish political
actors, is therefore constitutionally impossible. In order to meet this demand, the
article in question must be amended. Other laws and by-laws regulating education
and learning must also be reformed as necessary. Education in the Kurdish lan-
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Af konusunda uluslararas: alanda BM basta olmak tzere af ¢ikarilmasina karsi
tavir alan pek cok kisi ve kurum bulunmaktadir.®? Af cikarilmasini elestirenler,
genelde suglarin cezasiz kalmamasi ve gelecekteki suclar agisindan caydirici et-
kinin ortadan kaldirilmamasi i¢in aflara itiraz etmektedirler. Ancak catismalarin
¢6zlime kavusturulmasi ve barisin saglanmasi icin affin gerekli oldugunu savu-
nanlar oldugu gibi catisma olan toplumlarda af uygulamalarina c¢ok sik rastla-
nilmaktadir.®® Aflarin gerekli ve faydali olabilecegini savunanlar silahli grupla-
rin tasfiyesi, toplumsal uzlasinin saglanmasi gibi sebeplerle uygulanabilecegini
belirtmektedirler.® Bu yorumun yerinde oldugu soylenebilir ¢iinkd taraflarin
barisa ikna olup silah birakmalar: igin kendilerini garantiye almay:1 beklemeleri
muhtemeldir. Ayrica affin islenen suclarin itiraf edilmesi gibi ¢esitli kosullara
baglandig: durumlarda aflar faydal olabilirler.®® Ozellikle faili mechuller ve zor-
la kaybetme olaylarinin aydinlatilmas: i¢in bu tarz kosullu aflar etkin bir rol
oynayabilir. Bu yuzden butun aflar: ayni kefeye koyup timine kategorik olarak
kars: citkmak dogru degildir. Aflar farkli durumlarda farkl sekillerde uygulana-
bilir, gesitli kosullara baglanabilir. Son olarak, Turkiye acisindan soyle bir avan-
tajin varligindan da bahsetmek mumkindir. Her ne kadar Kirt halkini temsil
eden pek ¢ok aktor olsa da silahli tek bir grup vardir ve PKK ile anlasma saglanip
SDE sureci basarili oldugunda ¢atismalarin sona erebilecektir.

ANADILDE EGITiM VE KURTGENIN RESMI DiL
OLARAK KABUL EDILMESI

Anayasanin 42. maddesi “Turkceden baska hicbir dil, egitim ve 6gretim kurum-
larinda Turk vatandaslarina ana dilleri olarak okutulamaz ve 6gretilemez.” diye
belirtmistir. Dolayisiyla Kurt siyasi aktorlerin sikca dile getirdigi anadilde egi-
tim talebinin uygulanmasi anayasal acidan imkansizdir. Bu talebin karsilanmas:
icin anayasanin ilgili maddesinin degistirilmesi gerekmektedir. Ayrica egitim ve
ogretimi duzenleyen diger kanunlarda ve yonetmeliklerde de gerekli degisik-
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guage is an important issue for the Kurds, and meeting this demand is important
not only for the Kurdish public, but also for the democratisation of Turkey. Edu-
cation in the mother tongue would also contribute to a stronger sense of social
integration and belonging. Yokus notes that the issue of education in the mother
tongue may be resolved by amending the Constitution and laws as required, and
by taking into consideration the provisions of international treaties, as well as the
recommendations of those who worked on this issue in the past.©®® As we noted
in the third section in considering the treaties Turkey has ratified, Turkey has a
tendency to place reservations on those articles in treaties which would put itself
under obligation in the matter of education in the mother tongue. These reser-
vations must be removed in order to answer the demands for education in the
mother tongue.

Recognising Kurdish as an official language is important in the recognition of
Kurdish identity on a constitutional level, and its use in official affairs. In a lot of
countries, there are multiple official languages as enshrined in their constitutions.
Looking at this demand from a wider perspective, we also see that there are other
aspects to it, as well. There are issues of restoring the original Kurdish place names
to settlements whose names were changed, Kurdish publications and broadcast-
ing, as well as the official registry of Kurdish names. Some of these problems may
be resolved without the recognition of Kurdish as an official language. However,
Kurdish is spoken by a considerable portion of the public, and recognising it as an
official language would not only contribute to democratisation, but would also re-
store the honour of Kurdish identity, which has been suppressed for a long time.

CONSTITUTIONAL CITIZENSHIP

Article 66 of the Constitution, which regulates citizenship, states “Everyone
bound to the Turkish State through the bond of citizenship is a Turk,” thus de-
fining all citizens as Turkish. Although it is claimed that the word ‘Turkish’ does
not denote a race or ethnicity, and that it is used in a more inclusive sense, there
are serious demands for this expression to be replaced. As Yokus notes, “In a po-
tential resolution process, constitutional citizenship will be a prominent topic of
discussion.”®” Changing the definition of constitutional citizenship and replacing

(66) Yokus, S. (2019) Tiirkiye'de Olasi Céziim Siirecinde Anayasal - Yasal Acmazlar ve Olanaklar, Londra: Demokratik
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liklerin yapilmasi elzemdir. Kirt toplumunda ciddi bir karsilik bulan Kirtce egitim
talebinin karsilanmasi, sadece Kirt toplumu acisindan degil genel olarak Tirkiyenin
demokratiklesmesi agisindan da énemlidir. Ayrica, anadilde egitim, daha giicli bir
toplumsal entegrasyonun saglanmasina ve aidiyet duygusunun gelistirilmesine de
onemli bir katki saglayacaktir. Yokus, anayasa ve kanunlarda gerekli degisikliklerin
yapilmasi, uluslararasi s6zlesme hiikimleri ve gecmiste konuyla ilgilenenler tarafin-
dan getirilen 6nerilerin dikkate alinmasiyla anadilde egitim sorununun ¢ézulebile-
cegini ifade etmistir.®® Ugtnct bolimun taraf olunan sozlesmeleri degerlendiren
kisminda belirtildigi gibi Turkiye, anadilde egitim konusunda kendisini ytkumlalik
altina sokacak sozlesme maddelerine ¢ekince koyma yaklasimini benimsemistir. Bu
cekincelerin kaldirilmas: anadilde egitim talebinin karsilanmasi icin gereklidir.

Kirtgenin resmi dil olarak kabul edilmesi Kirt kimliginin anayasal diizlemde kabul
edilmesi ve resmi islerde kullanilabilmesi acisindan énemlidir. Pek ¢ok tlkede bir-
den fazla dil resmi dil olarak kabul edilip anayasalarda yer almistir. Ayrica bu talep
daha genis gercevede ele alindiginda, meselenin baska pek cok boyutu oldugu da
gorilecektir. Ismi degistirilen yerlesim yerlerinin orijinal Kirtce isimlerinin geri
verilmesi, Kiirtce yayinlar ve Kiirtge isimlerin ntfusa kaydedilebilmesi gibi konular
da bu kapsamdadir. Kirtge resmi dil olarak kabul edilmeden de bazi sorunlarin
¢6zimi mimkuin olabilir. Ancak niifusun dikkate deger bir kisminin konustugu di-
lin resmi olarak da kabul edilmesi hem demokratiklesme acisindan hem de yillarca
bastirilan Kurt kimligine iade-i itibar yapilmas: agisindan faydali olacaktir.

ANAYASAL VATANDASLIK

Anayasanin vatandashigl dizenleyen 56. maddesi “Turk Devletine vatandaslik
bagi ile bagl olan herkes Turktir.” diyerek tim vatandaslar: Turk olarak adlan-
dirmistir. Her ne kadar ‘Turk’ kelimesinin belli bir irki tanimlamadig: ve daha
kapsayict bir anlama sahip oldugu iddia edilse de, bu ifadenin degismesi ko-
nusunda ciddi bir talep s6z konusudur. Yokus'un da belirttigi gibi “Anayasal
vatandaslik, olasi yeni bir ¢ézum strecinde 6ncelikli tartisma konular: arasinda
olacaktir.”®” Anayasal vatandaslik taniminin degismesi ve tlkede yasayan tim
etnik gruplar: kapsayan bir ifadenin benimsenmesi icin anayasadaki bu mad-
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it with an expression that includes all ethnicities in Turkey requires the amend-
ment of this article, as well as of the relevant laws (Turkish Citizenship Law etc.).
In the aforementioned Parliamentary Commission report it was noted that “When
the state takes a particular language, religion or ethnicity as a point of reference
in defining itself through laws or policies, it may be legitimising the exclusion and
even erasure of all remaining ethnic, cultural, religious and linguistic groups.”®
As such, the amendment of the Constitutional article on citizenship in order to
make it more inclusive and include Kurds as well as other ethnicities is necessary
both for the resolution of the Kurdish issue and the democratisation of Turkey.

DECENTRALISATION

Decentralisation is one of the prominent demands of the Kurdish political ac-
tors. Although central government is the favoured practice in Turkey, and is even
enshrined in the Constitution, increasing the powers of local governments and
adopting decentralisation as an approach is required in order to meet various de-
mands. As the Parliamentary Commission report notes, as with many other issues,
Kurds do not have a monolithic request regarding decentralisation. Even though
concepts such as ‘autonomy, ‘democratic autonomy’, ‘administrative autonomy’
and ‘local autonomy’ are discussed, there is no consensus on what these concepts
mean.® The idea of local autonomy’, mentioned earlier, is applicable in the case
of Turkey, and would contribute to the resolution of the Kurdish issue. Local au-
tonomy is defined as “the provision of local public services by those units closest
to the public which can provide the services in question.”®

The European Union and the democratic governance mentality in general encour-
ages the strengthening of local governments. Yokus argues that the strengthening
of decentralised, local governments acts as a counterbalance to the central gov-
ernment, and that local governments in Turkey are quite weakened.”™ The ap-
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denin ve ilgili kanunlarin (Tdrk Vatandashg Kanunu vb.) degismesi zorunlu
olacaktir. Ayrica daha 6nce bahsedilen TBMM komisyon raporunda “Devletin,
yasalarla veya izledigi politikalarla kendini tanimlarken referans noktasi olarak
bir dil, din veya etnik 6geyi esas almasi, geriye kalan tum etnik, kilttrel, din-
sel ve dilsel gruplarin varhginin ikincillestirilmesine ve de dislanmasina hatta
yok edilmesine mesru bir ortam hazirlayabilir.”®® diye belirtilmistir. Bu ytizden
anayasanin vatandaslikla ilgili maddesinin daha kapsayici olacak ve Kirtlerin
yaninda diger tum etnik gruplar: kapsayacak sekilde degistirilmesi hem Kurt
sorunu agisindan hem de Tiarkiye'nin demokratiklesmesi agisindan gereklidir.

YERINDEN YONETIM

Yerinden yonetim ilkesinin benimsenmesi Kirt siyasi aktorlerinin vurguladig énem-
li taleplerden biridir. Tirkiye'de her ne kadar merkezi yénetim anlayis: benimsenmis
ve bu anlayis anayasa ile koruma altina alinmus olsa da yerel yonetimlerin yetkileri-
nin artinlmasi ve adem-i merkeziyet anlayisinin benimsenmesi talepleri karsilamak
icin elzemdir. TBMM komisyonunun hazirladigi raporda deginildigi tizere baska bir-
¢ok konuda oldugu gibi, Kurtlerin yerinden yonetim noktasinda homojen bir talep-
leri yoktur. ‘Ozerklik, ‘demokratik 6zerklik), ‘idari 6zerklik’ ve ‘yerel 6zerklik’ gibi kav-
ramlar tartisilsa da bu kavramlardan ne anlasildig1 noktasinda bir fikir birligi yoktur.
9 Bu noktada en basta ifade edilen ve Turkiye agisindan da uygulanabilecek olan
‘yerel 6zerklik’ kavrami Kurt sorununun c¢ozimune katki sunabilecek niteliktedir.
Yerel 6zerklik “yerel nitelikteki kamu hizmetlerinin, séz konusu hizmeti sunabilecek
halka en yakin birimler eliyle sunulmasi” olarak tanimlanmstir.

Avrupa Birligi ve genel olarak demokratik yonetim anlayis: yerinden yonetimle-
rin giclendirilmesini tesvik etmektedir. Yokus, yerinden yonetimlerin giclendi-
rilmesinin merkezi yonetimi dengeleme islevini yerine getirdigini ve Turkiye'de
yerel yonetimlerin iyice zayiflatildigini ifade etmistir.” Son yillarda Kirt illerin-

(68

Toplumsal Baris Yollarinin Arastirilmasi ve Coziim Siirecinin Dedgerlendirilmesi Amaciyla Kurulan Meclis
Arastirmasi Komisyonu Raporu, $.87.
(69

Toplumsal Baris Yollarinin Arastirilmasi ve Coziim Siirecinin Dederlendirilmesi Amaciyla Kurulan Meclis
Arastirmasi Komisyonu Raporu, $s.278-295.

(70) Toplumsal Banis Yollarinin Arastiriimasi ve Céziim Sirecinin Degerlendirilmesi Amaciyla Kurulan Meclis
Arastirmasi Komisyonu Raporu, $.302.

71) Yokus, Tiirkiye'de Olasi Céziim Siirecinde Anayasal - Yasal Acmazlar, 5.68.
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pointment of government trustees, a quite common practice in Kurdish provinces for
some years now, is an obstacle to the realisation of the regional population’s political
will, and has been heavily criticised as such.” Popularly elected municipal mayors were
discharged on various pretences, and were replaced by centrally-appointed govern-
ment trustees; this is not only an intervention in the political will of the region’s popula-
tion, but also injures the principle of decentralisation. The most distinguishing feature
of the procedure of decentralisation is that people who know the region and its needs
are responsible for it, and that they govern in accordance with the wishes and demands
of their electorate. The appointment of government trustees makes it impossible to
realise these aims. As such, the practice of appointing government trustees must end
from a legal, symbolic as well as practical point of view. Especially for the resolution of
the Kurdish issue, respecting the political will of the region’s population and treating
them as equal citizens is very important.

Turkey has ratified the European Charter of Local Self-Government, which aims to
strengthen local governments and is the first of its kind internationally, albeit with res-
ervations placed on certain articles. Because the administrative structure in Turkey
is fairly centralist, the reservations are on articles that provide a measure of autonomy
to local governments on certain matters (fiscal, administrative, international cooper-
ation etc.). Articles which would restrict and transform Turkey’s centralist structure
were not accepted. However, some of these reservations lost their meaning since then,
as a series of laws were passed in the context of local government reforms: Law on
Metropolitan Municipalities (2004), Law on Special Provincial Administration (2005),
Law on Local Self Government (2005) and Municipal Law (2005).” The aim of this
charter is to formulate local services in a citizen-centred manner in order to meet their
needs; it does not contain any articles providing for autonomy in a political sense. As
such, the reservations in question must be entirely lifted and the European Charter on
Local Self-Government, the most extensive international document of its kind, must be
implemented in its entirety; this would contribute to Turkey’s democratisation, as well
as to the resolution of the Kurdish issue.

(72) Following the coup attempt of 15 July 2016, many public officials accused of being FETO (Giilenist
organisation) members were collectively discharged. During this process, many HDP mayors accused
of having links to the PKK were also removed from their posts and replaced by government-appointed
trustees. This practice began in 2016, and still continues to this day. In 2019 in particular, mayors of
metropolitan municipalities such as Diyarbakir, Van and Mardin were removed from their posts by the
Ministry of the Interior and replaced with trustees.

(73) Articles on which reservations were placed: Article 4/6, article 7/3, article 9/4-6-7, article 10/2-3 and article 11.

(74) TBMM (2013) Toplumsal Baris Yollarinin Arastiriimasi ve Cézim Siirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu [Report of The Parliamentary Inquiry Commission for Social Peace and
Evaluating the Resolution Process], pp.305-309.
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de sikca uygulanan kayyum atama prosediri”, bolge insaninin siyasi iradesi-
nin gerceklesmesinin ¢ninde bir engel olarak kabul edilmis olup yogun eles-
tiriler almistir. Halk tarafindan secimle yonetime gelen belediye baskanlarinin
cesitli bahanelerle gérevden alinarak yerine merkezden atanan kayyumlarin
gorevlendirilmesi, bolge insaninin siyasi iradesine yapilmis bir miidahale olma-
nin yaninda, yerinden yénetim ilkesine de zarar vermektedir. Yerinden yonetim
usulinin en ¢énemli 6zelligi bolgeyi tanityan, onun ihtiyaglarini bilen kisilerin so-
rumluluk almasi ve onlar1 bu gorevlere getiren secmenlerin irade ve taleplerine
uygun olarak yonetim yapilmasidir. Kayyum atamalari ise bu hedefleri imkansiz
kilmaktadir. Dolayisiyla hem hukuki, hem sembolik hem de pratik acidan kay-
yum atama uygulamasindan vazgecilmesi yerinde olacaktir. Ozellikle de Kurt
sorununun ¢ézuimu agisindan boélge halkinin iradesine saygi géstermek, onlari
esit vatandas olarak gérmek kritik bir 6neme sahiptir.

Turkiye, uluslararasi alanda bir ilk olma niteligi tasiyan ve yerel yonetimlerin giig-
lendirilmesini amaclayan Avrupa Yerel Yonetimler Sartimi bazi maddelerine ce-
kinceler koyarak kabul etmistir.”® Turkiye'deki idari yapinin 6nemli 6l¢tide mer-
keziyetci bir yapist oldugu icin koyulan cekincelerin de yerel yonetimlere belli
konularda (mali, yonetimsel, uluslararasi isbirligi vb.) 6zerklik tanryan maddeler
oldugu dikkat ¢ekmektedir. Turkiye'de var olan merkeziyetci yapiy:r bir anlamda
sinirlayacak ve donustirecek maddeler kabul edilmemistir. Ancak yerel yonetimler
reformu kapsaminda gikarilan ‘Biytuksehir Belediyesi Kanunu (2004)), ‘il Ozel ida-
resi Kanunu (2005), ‘Mahalli idare Birlikleri Kanunu (2005)’ ve ‘Belediye Kanunu
(2005)’ gibi kanunlarla bu cekincelerin bazilari anlamini yitirmistir.™ Ayrica, bu
sartin amaci yerel hizmetlerin vatandas odakl bir bicimde ihtiyaclara gére saglan-
mas! olup siyasi anlamda 6zerklik tanryan herhangi bir maddesi de bulunmamak-
tadir. Dolayisiyla bu gekincelerin tamamen kaldirilmas: ve bu alanda en gelismis
uluslararasi belge olan Avrupa Yerel Yonetimler Ozerklik Sartrmin tam anlamiyla
uygulanmas! hem demokratiklesmeye hem de Kirt sorununun ¢ézimine katki
saglayacaktir.

(72) 15 Temmuz 2016'da gerceklesen darbe tesebbiisii sonrasinda FETO mensubu oldugu iddia edilen pek cok
kamu gorevlisi toplu olarak isten ¢ikariimistir. Bu stirecte PKK ile iliskili olduklari 6ne siirtilen bircok HDP'li
belediye baskani da gérevden alinmis olup yerlerine merkezi yonetim tarafindan kayyum atanmistir. Bu
uygulama 2016'da baglamis olsa da giiniimiize kadar sik¢a uygulanmistir. Ozellikle 2019'da Diyarbakr, Van
ve Mardin gibi bily(iksehir belediyelerinin baskanlari Icisleri Bakanhgi tarafindan gérevlerinden alinmis
olup yerlerine kayyum atanmistir.

(73) Cekince koyulan maddeler: Madde 4/6, madde 6/1, madde 7/3, madde 9/4-6-7, madde 10/2-3 ve madde 11.
(74

Toplumsal Baris Yollarinin Arastirilmasi ve Coziim Siirecinin Degerlendirilmesi Amaciyla Kurulan Meclis
Arastirmasi Komisyonu Raporu, s5.305-309.
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POLITICAL REPRESENTATION

The repression of the Kurdish electorate’s political will is not only enacted through trus-
tee appointments. For many years now, national as well as international actors have
emphasised the importance of changing the electoral system and lowering the electoral
threshold. The electoral threshold must be lowered in order to represent the elector-
ate’s will as comprehensively as possible in the parliament. Although the 10% electoral
threshold affects all voters in Turkey, “for the large part, the threshold practice serves
to prevent the representation of Kurds on a national level.”

Another aspect of the repression facing Kurdish political actors is observed in the cases
brought Kurdish politicians, their arrests and long periods of pre-trial detention, which
function as de facto sentences. Article 100 of the Law on Criminal Procedure regulates
that detention must only be practiced in exceptional cases, when certain circumstances
apply; however, it has become routine practice in the case of Kurdish politicians. Many
politicians, MPs and mayors, including former HDP co-chairs Selahattin Demirtas and
Figen Yiksekdag, are being held in pre-trial detention in the course of various court
cases. Although none of the conditions, such as flight or tampering with evidence ap-
plies, these politicians remain imprisoned for years, which causes a number of human
rights violations. Indeed, in the cases brought to the ECHR, the court has ruled that vi-
olations took place in a number of areas, such as the violation of the right to a fair trial.
In order to remove this oppression placed on Kurdish politics, fundamental rights and
freedoms protected by the Constitution, ratified international human rights treaties
and the general principles of law must be observed. The human rights regime in Turkey
must be brought up to international standards and rights violations must end; this is
necessary not only for the resolution of the Kurdish issue, but for Turkey to become a
wholly democratic state based on rule of law.

THE ABOLITION OF VILLAGE GUARD SYSTEM
AS AN INSTITUTION

Rangers were instituted in 1985 in the fight against the PKK, and since its es-
tablishment, much debate surrounded this institution.” This institution caused
internal divisions within Kurdish society; considering the human rights violations
committed by the village rangers, there are demands to abolish the institution of

(75) Yokus, Tiirkiye'de Olasi Céziim Stirecinde Anayasal - Yasal Acmazlar, s.106.

(76) In the fight against PKK, Article 74 of the Village Law, No. 442 was amended on 26 March 1985 in order to
establish rangership. From this date on, thousands of village rangers were employed by the state; in 2019
there was 54000 village rangers. The system of rangership is heavily criticised since village rangers often
participate in crimes and commit human rights violations.
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SIYASAL TEMSIL

Kurt se¢menlerin iradesi tizerindeki baskilar sadece kayyum atamalari alaninda ya-
sanmamaktadir. Yillardir secim sisteminin degistirilerek secim barajinin distirilmesi
gerektigi hem ulusal hem de uluslararas: aktorler tarafindan vurgulanmaktadir. Seg-
men iradesinin mimkin olan en genis sekilde temsil edilebilmesi ve meclise yansiya-
bilmesi icin secim barajinin disirulmesi sarttir. Her ne kadar %10Tuk secim baraji
tlkedeki tim se¢cmenlerin iradesini etkilese de “baraj uygulamasi biiytik oranda, Kirt-
lerin iilke genelindeki temsil olanagini engelleme islevini yiiklenmistir.”

Kurt siyasi aktorleri Gizerindeki baskinin bir baska yansimas: da Kiurt politika-
cilara acilan davalarda, tutuklamalarda ve cezalandirmaya doéniisen uzun tu-
tukluluk strelerinde gorilebilir. Ceza Muhakemesi Kanunu'nun 100. Madde-
sinde dizenlenen tutuklamanin belli kosullarin varhig: halinde ve istisnai bir
sekilde uygulanmasi gerekirken, Kirt politikacilar icin bu islem rutin bir hale
gelmistir. HDP eski genel baskanlar: Selahattin Demirtas ve Figen Yiksekdagin
da aralarinda oldugu pek cok politikaci, milletvekili ve belediye baskani cesitli
davalar nedeniyle tutuklu olarak yargilanmaktadir. Kagma, delilleri karartma
vb. sartlar gerceklesmedigi halde bu politikacilarin yillarca tutuklu kalmasi bir-
¢ok insan hakki ihlaline sebep olmaktadir. Nitekim AIHM'ye giden davalarda da
adil yargilanma hakkinin ihlal edilmesi gibi bircok alanda ihlal karar: verilmistir.
Anayasada korunan temel hak ve 6zgurliklerin, taraf olunan uluslararasi insan
haklar1 sozlesmelerinin ve hukukun genel ilkelerinin uygulanmas: Kirt siyaseti
Uzerindeki baskinin kaldirilmasi icin yeterli olacaktir. Turkiye'deki insan haklar:
rejiminin uluslararasi standartlara uygun hale getirilmesi ve ihlallerin éniine
gecilmesi sadece Kirt sorununun ¢ézimi agisindan degil tilkenin tam anlamiyla
demokratik bir hukuk devleti olmas: icin de gereklidir.

KORUCULUK MUESSESESINiIN KALDIRILMASI

PKK ile micadele kapsaminda 1985 yilinda olusturulan koruculuk sistemi ku-
ruldugu andan itibaren tartismalar: beraberinde getirmistir. Kirt toplumunda
bir ayrismaya sebep olan bu kurumun, kéy korucularinin islemis oldugu insan
haklar: ihlalleri de gbz ¢nine alindiginda, kaldirilmasi konusunda ciddi bir talep

(75) Yokus, Tiirkiye'de Olasi Géziim Stirecinde Anayasal - Yasal Acmazlar, 5.106.

(76) 26 Mart 1985 tarihinde PKK ile miicadele etmek icin 442 sayili K&y Kanununun 74. maddesinde yapilan
degisiklikle kdy koruculugu sistemi olusturulmustur. Bu tarihten itibaren binlerce kdy korucusu devlet
tarafindan istihdam edilmis olup 2019 itibariyla 54 bin civari kdy korucusu bulunmaktadir. Koy korucularinin
pek ¢ok suca karismasi ve insan haklari ihlalleri islemesi nedeniyle sikca elestirilen bir sistemdir.
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rangership. Groups refusing rangership are ostracised and labelled as PKK sup-
porters, which is another source of oppression for Kurdish society.” As such, the
abolition of the rangership system is important in resolving the Kurdish issue. The
rangership system is regulated by the Village Law, No. 442; Law No. 5673; ‘Provi-
sional Village Rangers Bylaw’ and ‘Temporary Village Rangers Directive’. The repeal/
amendment of the relevant articles in the laws in question, as well as the repeal of
the bylaw and the directive, and the abolition of rangership would greatly contrib-
ute to a potential resolution and peace process. As the Parliamentary Commission
report notes, the abolition of rangership is particularly important in order to ensure
disarmament and end the conflict in the region.™®

CONFRONTING THE PAST

Confronting the past becomes an issue in a lot of post-conflict societies. Transi-
tional justice mechanisms offer alternative solutions for confronting past human
rights violations. As discussed above, even though transitional justice mecha-
nisms are traditionally practiced in post-conflict societies, they may also be used
in ongoing conflict in order to end violence and serve peace. Such mechanisms
may also be employed in Turkey in order to end the ongoing conflict and resolve
the Kurdish issue. A lot of human rights violations occurred in the context of the
Kurdish issue, such as murders by unknown assailants, detention disappearances,
extrajudicial executions and forced displacements. These violations were record-
ed by national and international human rights organisations, and also in reports
written by state bodies and public institutions (Turkish Parliament, HUNEE"
etc.).® Although it is not possible to entirely and comprehensively remedy the

(77) Paker, E. B.and Akca, I. (2013) Askerler, Kéyliiler ve Paramiliter Guicler: Turkiye'de Kéy Koruculugu Sistemi,
Toplum ve Bilim, 126, pp.7-35.

(78) TBMM (2013) Toplumsal Baris Yollarinin Arastirlmasi ve Coziim Stirecinin Degerlendirilmesi Amaciyla Kurulan
Meclis Arastirmasi Komisyonu Raporu [Report of The Parliamentary Inquiry Commission for Social Peace and
Evaluating the Resolution Process], pp.323-334.

(79) Hacettepe Universitesi Niifus Etiitleri Enstitlisti [ Hacettepe University Institute of Population Studies]

(80) Turkish Grand National Assembly (2013) Teror ve Siddet Olaylari Kapsaminda Yasam Hakki Ihlallerini Inceleme
Raporu [Report on Violations of the Right to Life in the Context of Terrorist Offences and Acts of Violence].
Ankara: TBMM,; Hacettepe Universitesi Nufus Etutleri Enstitusu (HUNEE) [Hacettepe University Population
Studies Institute] (2006) Turkiye Goc ve Yerinden Olmus Nufus Arastirmasi [Research on Immigration and
Displaced Populations in Turkey], Ankara: HUNEE.; Turkish Grand National Assembly (TBMM) (1997) Dogu
ve Guneydogu Anadolu’da Bosaltilan Yerlesim Birimleri Nedeniyle Goc Eden Yurttaslarimizin Sorunlarinin
Arastirilarak Alinmasi Gereken Tedbirlerin Tespit Edilmesi Amaciyla Kurulan Meclis Arastirmasi Komisyonu
Raporu [Report of the Parliamentary Inquiry Committee for Determining the Measures to be Taken in
Conjunction with the Investigation of the Problems of Our Citizens Who Immigrated from the Evacuated
Settlements in Eastern and Southeastern Anatolia] (10/25), Ankara TBMM.
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vardir. Koruculugu kabul etmeyen gruplarin dislanmas: ve ‘PKK destekgisi’ olarak
yaftalanmalar1 da Kirt toplumu tGzerinde bir baskiya sebep olmustur.”Bu agidan
bakildiginda koruculuk sisteminin kaldirilmas: Kirt sorununun ¢ézimu icin 6nem
arz etmektedir. Koy koruculugu sistemi 442 sayili ‘Kéy Kanunu, 5673 sayili Kanun,
‘Gegcici Koy Korucular: Yonetmeligi' ve ‘Gegici K6y Korucular: Yonergesi’ ile diizen-
lenmektedir. S6z konusu kanunlarin ilgili maddelerinin kaldirilmasi/degistirilmesi
ve diger yonerge ile yonetmeligin kaldirilarak koruculuk miessesesine son verilmesi
olasi bir ¢6ziim ve baris surecine katkida bulunacaktir. Nitekim TBMM raporunda
da belirtildigi Gizere koruculugun kaldirilmasi bolgede silahsizlanmanin saglanmasi
ve catisma ortaminin bitirilmesi acisindan biytk 6nem tasimaktadir.®®

GEGCMIiSLE YUZLESME

Gecmisle ytizlesme pek ¢ok ¢atisma sonrasi toplumda s6z konusu olmaktadir. Gegis
dénemi adaleti mekanizmalar: ge¢miste islenen insan haklari ihlalleriyle ytizlesmeyi
amaclayan alternatif ¢céziimler sunmaktadir. Daha 6nce de bahsedildigi gibi GDA
mekanizmalar: geleneksel olarak catisma sonras: toplumlarda uygulanmis olsa da
devam eden catisma durumlarinda siddeti sona erdirmek ve barisa hizmet etmek
amactyla da kullarilabilir. Tarkiye'de devam eden catismalarin sona erdirilmesi ve
Kurt sorunun ¢éztlmesi icin bu mekanizmalardan faydalanilabilir. Kirt sorunuyla
iliskili olarak faili mechuller, gozaltinda kaybetmeler, yargisiz infazlar ve zorla ye-
rinde etmeler gibi pek ¢ok insan haklar: ihlali gerceklesmistir. Bu ihlaller ulusal ve
uluslararasi insan haklar: érgitleri tarafindan kayit altina alindig: gibi devlet organ-
larinin ve kamu kuruluslarimin (TBMM, HUNEE™ vb.) olusturdugu raporlarda da
kayit altina alinmustir.®® Bu insan haklar: ihlallerinin sebep oldugu magduriyet-

(77) paker, E. B. and Akca, I. (2013) Askerler, Koyluler ve Paramiliter Guigler: Turkiye'de Kdy Koruculugu Sistemi,
Toplum ve Bilim, 126, pp.7-35.
(78

Toplumsal Baris Yollarinin Arastirilmasi ve Coziim Siirecinin Dederlendirilmesi Amaciyla Kurulan Meclis
Arastirmasi Komisyonu Raporu, $s.323-334.

(79) Hacettepe Universitesi Niifus Etiitleri Enstitiisti

(80

Turkiye Buyuk Millet Meclisi (2013) Teror ve Siddet Olaylari Kapsaminda Yasam Hakki Ihlallerini Inceleme
Raporu, Ankara: TBMM.; Hacettepe Universitesi Nufus Etutleri Enstitusu (HUNEE) (2006) Turkiye Goc ve
Yerinden Olmus Nufus Arastirmasi, Ankara: HUNEE.; Turkiye Buyuk Millet Meclisi (TBMM) (1997) Dogu ve
Guneydogu Anadolu’da Bosaltilan Yerlesim Birimleri Nedeniyle Goc Eden Yurttaslarimizin Sorunlarinin
Arastirilarak Alinmasi Gereken Tedbirlerin Tespit Edilmesi Amaciyla Kurulan Meclis Arastirmasi Komisyonu
Raporu (10/25), Ankara TBMM.
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damages caused by these human rights violations, it is vital that various mecha-
nisms are used in order to try and compensate the damages.

Compensation of damages does not entail material compensation only. There are
a various kinds of compensation under transitional justice mechanisms. Symbolic
and societal mechanisms such as restoration of honour, memory studies and mu-
seums are also considered to be compensation. The Damage Determination Com-
mittees, formed with reference to the Law on Compensation for Damages Arising
from Terrorism and Anti-Terrorism - which we analysed in section 3 - were not
designed to be transitional justice mechanisms, and yet they can be considered
as such. However, deficiencies in the current regulations and practices must be
remedied. As well as amnesty and compensation, other transitional justice mech-
anisms such as truth and reconciliation committees and institutional reforms may
also be implemented. Although currently there is no legislative regulation to serve
as a basis for such practices, in a potential resolution and peace process, new leg-
islative regulations may be undertaken to establish such mechanisms.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

lerin tam anlamiyla ve butun etkileriyle giderilmesi mimkin olmasa da cesitli
mekanizmalar araciligryla bu zararlarin tazmin edilmeye ¢alisilmas: kritik 6ne-
me haizdir.

Zararlarin tazmininden sadece maddi tazminatlarin anlasilmamas: gerekir. Nite-
kim GDA mekanizmalar: arasinda yer alan tazminatlarin pek ¢ok tara vardir. ia-
deyi itibar, hafiza calismalari, muzeler gibi sembolik ve toplumsal mekanizmalar
da tazminat olarak degerlendirilmektedir. 3. bélimde incelenen Teror ve Terorle
Micadeleden Dogan Zararlarin Karsilanmas: Hakkinda Kanun kapsaminda ku-
rulan zarar tespit komisyonlar1 GDA mekanizmasi olarak diizenlenmis olmasa da
bu kapsamda degerlendirilebilir. Ancak mevcut dizenlemedeki ve uygulamadaki
eksikliklerin giderilmesi gerekmektedir. GDA mekanizmalarindan olan af ve taz-
minatlar disinda ge¢misle yizlesmek amaciyla hakikat ve uzlasma komisyonlari
ile kurumsal reformlar da uygulanabilir. Mevcut mevzuatta bu uygulamalara da-
yanak olabilecek hukuki bir diizenleme olmasa da, olasi bir ¢ozim ve baris si-
recinde yeni hukuki diizenlemeler yapilarak bu mekanizmalar kurulabilecektir.

1"
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V. LEGAL PROTECTION IN RESOLUTION
AND PEACE PROCESSES

Protracted conflicts are likely to distance the parties from each other and eradi-
cate mutual trust. Bringing the parties to the conflict together is crucial in reach-
ing a resolution. To do this, an atmosphere of mutual trust must be established.
As every conflict is unique, this atmosphere is achieved through different means
in each case. However, there are some methods that are widely employed. As
Wolff notes, mediators play an important role in this area. In order for talks to
begin and continue in a healthy way between the parties, the mediators must be
able to efficiently communicate with the parties and successfully analyse their
demands, worries and aims.®? In an article where he outlines the nine possible
stages of conflict settlement® (such as determining the purpose of the talks, the
function of the mediators, participation etc.), Wolff discusses trust-building and
verification/observation strategies as the eight stage.® In order for talks to con-
tinue and reach a conclusion, there must be trust between the parties and the
mutual implementation of the agreement to be reached must be guaranteed.®
Legal guarantees to be extended to the parties is included under this heading.
WOolff says that in some situations the talks are interrupted because the parties
are afraid of being arrested or receiving penalties. As such, providing some kind
of legal protection or immunity to actors participating in the talks, even if tempo-
rarily, would contribute to creating an atmosphere of trust.®

In resolution and peace processes, actors involved in these activities must be
granted legal protections. Otherwise when the government changes, court cases
or sanctions might be brought against actors who played a part in such processes.
In the absence of guarantees, actors might hesitate to play a role in the process,

(1) Wolff, S. (2013) Process options and strategies in conflict settlement negotiations, Managing Peace Processes
Process related questions, A handbook for AU practitioners, Peace and Security Department African Union
Commission, ss.35-36.

(82) Wolff uses the expression ‘conflict settlement’. In the field of conflict resolution, there are a number of very
similar concepts, such as conflict resolution, conflict settlement, conflict prevention, conflict management
and conflict transformation. There are degrees of nuances among these concepts.

(83) Wolff, Process options and strategies, pp.50-52.
(84) Wolff, Process options and strategies, p.50.

(85) Wolff, Process options and strategies, p.52.
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V. COzZUM VE BARIS SURECLERINDE
YASAL KORUMA

Uzun donem devam eden catismalarin, taraflar: birbirinden uzaklastirmasi ve kar-
sihkh giiveni git gide azaltmasi muhtemeldir. Catismanuin taraflarini bir araya getir-
mek ¢ozime ulasmak icin kritik dneme sahiptir. Bunun icin de bir giiven ortaminin
olusturulmasi gerekir. Her catisma durumunun kendine has 6zellikleri oldugu icin
her ornekte bu ortam farkl sekillerde olusturulmaktadir. Ancak genel olarak da
bazi yontemlerin yaygin olarak kullanildigr soylenebilir. Wolff'un belirttigi tizere bu
konuda arabulucular énemli bir rol oynamaktadir. Taraflar arasinda gorismelerin
baslayabilmesi ve saglikli bir sekilde devam edebilmesi i¢in arabulucularin taraflarla
etkili bir iletisim kurmasi ve onlarin taleplerini, kaygilarini ve hedeflerini iyi analiz
etmesi gerekmektedir.® Wolff catisma ¢6zimu®? sureclerinde izlenebilecek dokuz
asamay! (gorismelerin amacinin belirlenmesi, arabulucularin gérevleri, katilim vb.)
anlattig yazisinda, sekizinci asama olarak giiven olusturma ve dogrulama/izleme
stratejilerinden bahsetmektedir.®* Gorismelerin devam etmesi ve bir sonuca ulasa-
bilmesi icin taraflar arasinda giivenin olusturulmasi ve sonugta ulasilacak anlasma-
ya taraflarin uymasinin garanti altina alinmasi saglanmalidir.®¥ Buna taraflara sag-
lanacak hukuki gtivence de dahildir. Wolff baz1 durumlarda taraflarin tutuklanmak
ya da ceza almaktan korktuklar: icin gorismelerin sekteye ugradigini belirtmistir.
Bu durumda gecici de olsa bu gorismelere katilan aktorlere yasal bir koruma ya
da dokunulmazlik saglanmasi giivenilir bir ortam olusmast i¢in faydali olacaktir.®

Cozum ve baris strecleri yuratilirken bu faaliyetlerde yer alan aktorlere yasal
koruma saglanmasi elzemdir. Aksi takdirde yonetimin degismesi durumunda, bu
sureclerde yer almis aktorlere dava acilmasi ve gesitli yaptirimlar uygulanmasi s6z
konusu olabilir. Bu giivence saglanmadiginda ilgili aktorler siirecte yer almaktan ce-

(81) Wolff, S. (2013) Process options and strategies in conflict settlement negotiations, Managing Peace Processes
Process related questions, A handbook for AU practitioners, Peace and Security Department African Union
Commission, ss.35-36.

(82) Wolff yazida‘conflict settlement ifadesini kullanmistir. Catisma ¢6ziimii alaninda birbirlerine yakin pek cok
konsept bulunmaktadir. Conflict resolution, conflict settlement, conflict prevention, conflict management
ve conflict transformation bunlardan bazilaridir. Bu kavramlar arasinda kiictik ya da buylik ntians farklari
olmakla birlikte yazidaki conflict settlement ifadesini catismanin tasfiyesi ya da catismanin diizenlenmesi
gibi ceviriler yerine direkt catisma ¢6zimdi olarak cevrilmistir.

(83) Wolff, Process options and strategies, pp.50-52.

(84) Wolff, Process options and strategies, p.50.

(85) Wolff, Process options and strategies, p.52.
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or feel under pressure in fulfilling their duties. Indeed, during the previous reso-
lution process, MIT conducted the talks with the PKK and Ocalan, and in order to
eliminate legal problems, state officials and politicians did not confirm the talks
in the first stage.® In order to avoid such experiences, state officials and other
individuals taking part in these processes must be granted legal protection so that
the peace and resolution efforts can succeed. Article 4 of the Law on Ending Ter-
rorism and Strengthening Social Integration passed in 2014 states that individuals
discharging their duties in the course of the process have no legal, administrative
or criminal liability as a result of these duties. When a new process begins, this
law will play an important role in establishing a legal basis for legal protection.

The extent of such a legal protection or immunity, the individuals it applies to and
its exceptions must be determined on the basis of each individual conflict, and a
tailored approach must be crafted to meet the demands of the situation at hand.
Instead of replicating standard practices, a method that answers the needs of
the parties and the actors, and is the most efficient in serving the purpose must
be chosen. There might be a summary regulation, as with the Law on Ending Ter-
rorism and Strengthening Social Integrity, on the absence of legal, administrative
and criminal liability for individuals discharging their duties in the context of the
process; or more comprehensive laws or agreements may be put in place. For in-
stance, during the negotiations to end the protracted conflict in the Philippines,
an agreement regulating the security and immunity of the persons participating
in the negotiations was signed. Signed in 1995, the agreement included provisions
on legal and criminal liability, granting immunity to the participants of the peace
talks; the agreement also granted permission to these individuals to travel where
they wanted in order to talk with national and international actors.®” In the con-
text of the Kurdish issue, the historical background of the conflict, its dynamics,
social structure, the position of the parties as well as their expectations must be
carefully analysed, and a method suited to the requirements of the situation must
be adopted. This applies to issues of legal protection and immunity, as well. Oth-
erwise, an insufficient implementation of legal protection/immunity would cause
the reaction of the parties or the public, and undermine the fragile atmosphere
of trust.

86) g, Coziim Siireci ve Yasal Diizenleme, s.5.

(87) The Joint Agreement on Safety and Immunity Guarantees (JASIG)
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kinebilir veya gérevlerini yerine getirirken tzerlerinde baski hissedebilirler. Nitekim
onceki ¢ozum strecinde PKK ve Ocalan ile yapilan gorismeleri MIT yuratmustir
ve hukuki acidan bir sorun yasanmamast icin ilk etapta bu konuda devlet yetkilileri
ya da siyasilerden goriismelere iliskin bir teyit gelmemistir.®® Bunun énine geg-
mek icin, bu suireclerde yer alan devlet gorevlilerine ve diger bireylere yasal koruma
saglanmas! baris ve ¢ozim cabalarinin basaril olabilmesi icin énemlidir. Kald: ki
2014’te cikarilan Terérin Sona Erdirilmesi ve Toplumsal Buitinlesmenin Guglendiril-
mesine Dair Kanun'un 4. maddesi bu strecte gorev alan kisilerin “gérevleri nedeniy-
le hukuki, idari veya cezai sorumlulugu” dogmayacagini belirtmistir. Yeni bir siireg
basladiginda da bu kanun yasal korumaya hukuki bir dayanak olusturma noktasin-
da énemli bir rol oynayacaktir.

Bu yasal korumanin ya da dokunulmazhgin kapsami, kimlere uygulanacag: ve hangi
durumlarda saf disi kalacag: gibi konular her bir ¢atisma 6zelinde degerlendirilmesi
ve o duruma en uygun yolun belirlenmesi gerekir. Genel-gecer uygulamalar yeri-
ne duruma 6zel, taraflarin ve aktorlerin ihtiyaclarina cevap veren ve amaca hizmet
etme konusunda en etkili olacak metodun secilmesi 6nemlidir. Terérin Sona Erdi-
rilmesi ve Toplumsal Bitinlesmenin Guclendirilmesine Dair Kanun'daki gibi streg-
te gorev alan kisilerin goérevleri nedeniyle hukuki, idari ve cezai sorumlulugunun
olmayacag) kisaca duzenlenebilecegi gibi, bu konuda daha kapsaml kanun ya da
anlasmalar da yapilabilir. Ornegin, Filipinlerde uzun siire devam eden g¢atismann
¢6zUmu asamasindaki mizakerelerde bu gorismelerde yer alan kisilerin giivenligi
ve dokunulmazligini dizenleyen bir anlasma imzalanmistir. 1995 yilinda imzalanan
bu anlasmayla baris gortismelerinde yer alan kisilerin tutuklanmamasi, cezalandi-
rilmamasi gibi hukuki ve cezai sorumluluga iliskin hikiimler yaninda bu kisilerin
istedikleri yere seyahat edip hem ulusal hem uluslararas: aktorlerle gérismelerine
izin verildigi de belirtilmistir.®” Nitekim Kurt sorunu ¢zelinde de ¢atismanin tarihsel
boyutu, dinamikleri, toplum yapisy, taraflarin konumlari ve beklentileri gibi unsurlar
titizlikle analiz edilmeli ve ihtiyaca uygun bir yontemin benimsenmesi gerekmekte-
dir. Bu durum yasal koruma ve dokunulmazlik konusu da dahil atilacak tim adimlar
icin gecerlidir. Aksi halde ihtiyaclara cevap vermeyen, beklentileri karsilamayan bir
yasal koruma/dokunulmazlik uygulamasi taraflarda veya toplumda tepkiye neden
olup kirillgan olan giiven ortamina zarar verebilir.

(86) Ogiir, Céziim Siireci ve Yasal Diizenleme, s.5.

(87) The Joint Agreement on Safety and Immunity Guarantees (JASIG)
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VI. SUGGESTIONS AND CONCLUSION

As aresult of this assessment on how the legal system and legislation might play
arole in a potential resolution and peace process, it appears that there is a need
for certain legal regulations. Constitutional and legal reforms would contribute
to the preliminary preparations for a process, not just to end the conflict with
the PKK, but also to permanently resolve the Kurdish issue, and establish an
atmosphere of peace and reconciliation. However, it must also be said that law is
not the sum total of written documents. The implementation of the provisions of
law is also very important. The proper implementation of the current provisions
of law and the international treaties ratified by Turkey would greatly contribute
to the resolution of many problems experienced in the context of the Kurdish
issue. In order to meet the demands on issues such as constitutional citizenship,
education in the mother tongue and decentralisation legal reforms are need-
ed, and yet, the implementation of an international standard of human rights
would have prevented the oppressions placed on the identity of Kurdish society,
as well as on the violations committed against the Kurdish political movement.
There are provisions in Turkish legislation that might have a negative effect on
a potential resolution and peace process; however, there is no provision that
would completely prevent such a process from taking place. As discussed above,
it is possible to carry out talks with within the scope of the Constitution, the MIT
law and other laws. However, in order for the process to have a sound legal basis
and ultimately succeed, current laws must be amended and more importantly, a
new law must be made to create a road map for the resolution of the problems.
Resolving the Kurdish issue is not limited to ending the conflict with the PKK.
This is a multifaceted and complicated issue. As such, the resolution must also
be multifaceted, and equipped to tackle such a complicated issue. In this regard,
the role of law is quite significant, since without legal guarantees a permanent
peace cannot be secured.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

VI. ONERILER VE SONUC

Olas: bir ¢oézum ve baris siirecinde hukuk sisteminin ve mevzuatin nasil bir rol
oynayacagina iliskin yapilan degerlendirme sonucunda bazi hukuki diizenleme-
ler yapilmasi gerektigi gérilmektedir. Sadece PKK ile devam eden g¢atismalarin
bitirilmesi degil Kirt sorununun ¢ézimu ve kalici bir baris ve uzlasi ortamu igin
hem anayasada hem de kanunlarda degisiklik yapilmasi siirecin hazirlik asama-
sina katki sunacaktir. Hukuk sistemi ve mevzuat analiz edildiginde, muhtemel
bir baris sireci icin ¢esitli engeller olmakla birlikte avantaj olarak nitelendirile-
bilecek pek cok hukuki dayanagin oldugu da gorilmektedir. Ancak burada sunu
vurgulamak gerekir. Hukuk sadece yazili metinlerden ibaret degildir. Hukuk ku-
rallarinin nasil uygulandigi da cok 6énemlidir. Halihazirda mevcut hukuk kural-
lar1 ve taraf olunan uluslararasi s6zlesme hikimlerinin layikiyla uygulanmasi
Kurt sorunu kapsamindaki pek ¢ok problemin vuku bulmasina engel olabilecek
niteliktedir. Anayasal vatandaslik, anadilde egitim, yerinden yo6netim gibi ta-
leplerin karsilanmasi icin hukuki degisikliklere ihtiyac olsa da uluslararasi bir
insan haklari standardinin uygulamaya koyulmas: gerek Kurt halkinin kimligi
Uzerindeki baskilara gerekse de Kirt siyasi hareketinin maruz kaldig: ihlallere
engel olabilirdi. Turkiye'nin mevzuatinda muhtemel bir ¢6zim ve baris sireci-
ne olumsuz yoénde etki edebilecek kurallar olsa da bdyle bir stireci tamamen
engelleyecek bir hikim bulunmamaktadir. Yukarida tartisildig: gibi anayasa,
MIT kanunu ve diger kanunlar kapsaminda Kurt Sorununun muhataplar: ile
gorismelerin yapilmasi mimkindur. Ancak hem sirecin saglam hukuki temel-
lere oturtulmasi hem de basariya ulasilmas: icin mevcut kanunlarda degisiklik
yapmak ve daha da ¢nemlisi yeni bir kanunla sorunlarin ¢ézimune iliskin bir
yol haritas: ¢izmek kaginilmazdir. Kirt sorununu ¢ézmeyi sadece PKK ile ca-
tismalarin bitmesi olarak algilamak yanlistir. Bu sorun ¢ok boyutlu, girift ve
karmasiktir. Bu ytzden ¢ozimun de ¢ok boyutlu ve karmasik problemleri ¢6z-
meye uygun olmasi gerekmektedir. Burada da hukuka 6nemli bir is dismektedir
¢tnkd hukuki giivence olmadan kalici bir baris saglamak mimkin olmayacaktir.
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DPI AIMS AND OBJECTIVES

Aims and objectives of DPI include:

>> To contribute to broadening bases and providing new platforms for discussion on
establishing a structured public dialogue on peace and democracy building.

>> To provide opportunities, in which different parties are able to draw on comparative
studies, analyse and compare various mechanisms used to achieve positive results in
similar cases.

>> To create an atmosphere whereby different parties share knowledge, ideas, concerns,
suggestions and challenges facing the development of a democratic solution in Turkey
and the wider region.

>> To support, and to strengthen collaboration between academics, civil society and
policy-makers.

>> To identify common priorities and develop innovative approaches to participate in
and influence democracy-building.

>> Promote and protect human rights regardless of race, colour, sex, language, religion,
political persuasion or other belief or opinion.

DPI aims to foster an environment in which different parties share information, ideas,
knowledge and concerns connected to the development of democratic solutions and
outcomes. Our work supports the development of a pluralistic political arena capable of
generating consensus and ownership over work on key issues surrounding democratic
solutions at political and local levels.

We focus on providing expertise and practical frameworks to encourage stronger public
debates and involvements in promoting peace and democracy building internationally.
Within this context DPI aims to contribute to the establishment of a structured public
dialogue on peace and democratic advancement, as well as to widen and create new
existing platforms for discussions on peace and democracy building. In order to achieve
this we seek to encourage an environment of inclusive, frank, structured discussions
whereby different parties are in the position to openly share knowledge, concerns and
suggestions for democracy building and strengthening across multiple levels.

DPT's objective throughout this process is to identify common priorities and develop
innovative approaches to participate in and influence the process of finding democratic
solutions. DPI also aims to support and strengthen collaboration between academics,
civil society and policy-makers through its projects and output. Comparative studies of
relevant situations are seen as an effective tool for ensuring that the mistakes of others
are not repeated or perpetuated. Therefore we see comparative analysis of models of pe-
ace and democracy building to be central to the achievement of our aims and objectives.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

DEMOKRATIK GELI§IM ENSTITUSU'NUN
AMAGCLARI VE HEDEFLERI

DPI'ln amaclar: ve hedefleri:

>> Barisin ve demokrasinin insasi Gizerine yapilandirilmis bir kamusal diyalogun
olusmasi icin gerekli olan tartisma ortaminin gelistirilmesi ve genisletilmesi.

>> Farkl kesimlerin karsilastirmali calismalar vesilesiyle bir araya gelerek, farkl
dinya ornekleri 6zelinde benzer durumlarda olumlu sonuclar elde etmek icin
kullanilmis cesitli mekanizmalar: incelemesine ve analiz etmesine olanak sag-
lamak. Farkli kesimlerin bir araya gelerek Turkiye ve daha genis bir cografyada
demokratik bir ¢cozimun gelistirilmesine yonelik bilgilerini, distncelerini, en-
diselerini, 6nerilerini, kaygilarini ve karsilasilan zorluklar: paylastig bir ortam
yaratmak. Akademisyenler, sivil toplum orgitleri ve karar alicilar arasindaki is-
birliginin desteklemek ve guclendirmek.

»> Ortak oncelikleri belirlemek ve demokrasi insas: slrecini ve sirece katilimi
etkileyecek yenilik¢i yaklasimlar gelistirmek. Din, dil, irk, renk, cinsiyet, siyasi
goris ve inang farki gozetmeksizin insan haklarini tesvik etmek ve korumak.
Demokratik Gelisim Enstitist (DPI), Turkiye'de demokratik bir ¢cézimun gelisti-
rilmesi icin, farkli kesimlerin bir araya gelerek bilgilerini, fikirlerini, kaygilarini
ve onerilerini paylastiklar: bir ortami tesvik etmeyi amaclamaktadir. Calismala-
rimiz, demokratik ¢6zimin saglanmasi igin kilit 6nem tastyan konularda fikir
birligine varma ve uzlasilan konular: sahiplenme yetenegine sahip ¢ogulcu bir
siyasi alanin gelistirilmesini desteklemektedir.

Kurum olarak gicli bir kamusal tartismayi; barisi ve demokrasiyi uluslararasi
dizeyde gelistirmeye yonelik katilimlar: tesvik etmek icin uzmanliga ve pratige
dayali bir bakis acisiyla hareket ediyoruz. Bu cercevede baris ve demokratik
ilerleme konusunda yapilandirilmis bir kamusal tartismanin olusturulmasina
katkida bulunmayt; baris ve demokrasi insasi tartismalari icin yeni platformlar
yaratmayi ve mevcut platformlar: genisletmeyi amagliyoruz.

Bu amaglara ulasabilmenin geregi olarak, farkl kesimlerin demokrasinin insast
ve glclendirmesi igin bilgilerini, endiselerini ve 6nerilerini acikca paylasabile-
cekleri kapsayici, samimi ve yapilandirilmis tartisma ortamini cesitli seviyelerde
tesvik etmeye calistyoruz. DPI olarak farkli projelerimiz araciligiyla akademi, si-
vil toplum ve karar alicilar arasindaki isbirligini desteklemeyi ve gticlendirmeyi
de hedefliyoruz.
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Kerim Yildiz (Chief Executive Officer / fcra Kurulu Bagkani)

Kerim Yildiz is an expert in conflict resolution, peacebuilding, in-
ternational human rights law and minority rights, having worked
on numerous projects in these areas over his career. Yildiz has re-
ceived a number of awards, including from the Lawyers Committee
for Human Rights for his services to protect human rights and promo-
te the rule of law in 1996, and the Sigrid Rausing Trust's Human Rights award for
Leadership in Indigenous and Minority Rights in 2005. Yildiz is also a recipient of
the 2011 Gruber Prize for Justice. He has also written extensively on international
humanitarian law, conflict, and various human rights mechanisms.

Kerim Yildiz catisma ¢6ziimi, barisin insasi, uluslararast insan haklart ve azinlik
haklar1 konusunda uzman bir isimdir ve kariyeri boyunca bu alanlarda ¢ok ¢esit-
li projelerde ¢alismustir. Kerim Yildiz, 1996 yilinda insan haklarinin korunmast ve
hukuk kurallarimin uygulanmast yénindeki ¢abalarindan 6tiirt Insan Haklart Icin
Avukatlar Komitesi Odiilti'ne, 2005'te Sigrid Rausing Trust Vakfimin Azinlik Haklart
alaninda Liderlik Oduli'ne ve 2011de ise Gruber Vakfi Uluslararast Adalet Odiiliine
layik gérilmusttr. Uluslararast insan haklart hukuku, insancil hukuk ve azinlik hak-
lart konularinda énemli bir isim olan Yildiz, uluslararas: insan haklart hukuku ve
insan haklari mekanizmalart tizerine ¢ok sayida yazili esere sahiptir.
'%‘]
" He is the former Chair of the Bar Human Rights Committee of Eng-
land and Wales and former President of the Union Internationale
des Avocats. He has appeared at all court levels in England and Wales,
before the Privy Council on appeals from Malaysia, Singapore, Hong Kong and the
Bahamas, and in the High Court of the Republic of Singapore and the European

Court of Human Rights. Stewart has also been the chair of the Dialogue Advisory
Group since its founding in 2008.

Nicholas Stewart QC (Chair / Yonetim Kurulu Bagkani)

Nicholas Stewart, QC, is a barrister and Deputy High Court Judge
(Chancery and Queen’s Bench Divisions) in the United Kingdom.

Tecrtibeli bir hukukgu olan Nick Stewart Birlesik Krallik Yiiksek Mahkemesi (Chan-
cery and Queen’s Bench Birimi) ikinci hGkimidir. Gegmiste Ingiltere ve Galler Barosu
Insan Haklart Komitesi Baskanligi (Bar Human Rihts Committee of England and
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Wales) ve Uluslararast Avukatlar Birligi (Union Internationale des Avocats) bas-
kanligi gorevlerinde bulunmustur. Ingiltere ve Gallerde gerceklesen ve Malezyaq,
Singapur, Hong Kong, Bahamalar, Singapur ve Avrupa insan Haklari mahkemele-
rinin temyiz konseylerinde gérus bildirdi. Stewart, 2008deki kurulusundan bu yana
Diyalog Danisma Grubunun baskanhgini da yurtttyor.

Priscilla Hayner

Priscilla Hayner is co-founder of the International Center for Tran-
sitional Justice and is currently on the UN Department of Political
Affairs Standby Team of Mediation Experts. She is a global ex-
pert on truth commissions and transitional justice initiatives and
has authored several books on these topics, including Unspeakable
Truths, which analyses truth commissions globally. Hayner has recently engaged
in the recent Colombia talks as transitional justice advisor to Norway, and in the
2008 Kenya negotiations as human rights advisor to former UN Secretary-General
Kofi Annan and the United Nations-African Union mediation team. Hayner has also
worked significantly in the implementation stages following a peace agreement or
transition, including Sierra Leone in 1999 and South Sudan in 2015.

Gecis Dénemi Adaleti icin Uluslararast Merkez'in (International Center for Tran-
sitional Justice) kurucularindan olan Priscilla Hayner, ayni zamanda BM Kidemli
Arabuluculuk Darmismanlart ERibindedir. Hakikat komisyonlari, gegis dénemi ada-
leti inisiyatifleri ve mekanizmalar: konusunda ktresel bir uzman olan Hayner, ha-
kikat komisyonlarini kiresel olarak analiz eden Unspeakable Truths (Konulmayan
GercekRler) da dahil olmak tizere, alanda pek ¢ok yayina sahiptir. Hayner, yakin za-
manda Kolombiya baris gérismelerinde Norvec'in gecis déonemi adaleti danisman
olarak ve 2008 Kenya miizakerelerinde eski BM Genel Sekreteri Kofi Annan ve Bir-
lesmis Milletler-Afrika Birligi arabuluculuk ekibinin insan haklar: danismant olarak
gbrev yapmustir. Hayner, 1999da Sierra Leone ve 2015'te Guney Sudan da dahil
olmak tzere bircok tilkede, baris anlasmast ve gegis sonrast uygulamalart konula-
rinda calismalar yapmstir.
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Arild Humlen

Arild Humlen is a lawyer and Director of the Norwegian Bar Asso-
ciation’s Legal Committee. He is widely published within a number
of jurisdictions, with emphasis on international civil law and hu-
man rights, and he has lectured at the law faculty of several univer-
sities in Norway. Humlen is the recipient of the Honor Prize of the Bar
Association of Oslo for his work on the rule of law and in 2015 he was awarded the
Honor Prize from the international organisation Save the Children for his efforts to
strengthen the legal rights of children.

Hukukgu olan Arild Humlen ayni zamanda Norveg¢ Barosu Hukuk Komitesinin di-
rektéradur. Uluslararast medeni hukuk ve insan haklart gibi yargt alanlar: tzerine
cok sayida yazist yayinlanmis, Norvec'te bir dizi hukuk faktltesinde ders vermistir.
Oslo Barosu btinyesinde Siginmacilik ve Gé¢gmenlik Hukuku Davalart Calisma Gru-
bu baskani olarak yaptigi caismalardan dolay: Oslo Barosu Onur Odtli'ne layik
gorilmusttr.

Jacki Muirhead

Jacki Muirhead was appointed Chambers Administrator at De-
vereux Chambers, London, UK, in November 2015. Her previous
roles include Practice Director at FJ Cleveland LLP, Business Ma-
nager at Counsels’ Chambers Limited and Deputy Advocates Clerk
at the Faculty of Advocates, UK.

Su anda Devereux Chambers isimli hukuk firmasinda st dtizey yénetici olarak gé-
rev yapan Jacki Muirhead bu gérevinden 6nce Cleveland Hukuk Firmast ¢alisma
direktért, Counsel's Chambers Limited isimli hukukc¢ular odasinda sef katip ve Avu-
katlar Faktltesinde (Faculty of Advocates) pazarlama mudtrt olarak ¢calismustir.
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Antonia Potter Prentice

43
i > Antonia Potter Prentice is currently the Director of Alliance 2015 -
-, | a global network of humanitarian and development organisations.
Prentice has extensive experience on a range of humanitarian, de-
velopment, peacemaking and peacebuilding issues through her pre-
vious positions, including interim Senior Gender Adviser to the Joint
Peace Fund for Myanmar and providing technical advice to the Office of the Special
Envoy of the UN Secretary General to the Yemen peace process. Prentice has also
been involved in various international organisations including UN Women, Dialo-
gue Advisory Group, and Centre for Humanitarian Dialogue. Prentice co-founded
the Athena Consortium as part of which she acts as Senior Manager on Mediation
Support, Gender and Inclusion for the Crisis Management Initiative (CMI) and as
Senior Adviser to the European Institute for Peace (EIP).

Antonia Potter Prentice, insani yardim kuruluslarimin ve kalkinma o6rgtitlerinin ktire-
sel agi olan Ittifak 2015'in direktéridtr. Prentice, Myanmar i¢in Ortak Baris Fonuna
gecici Kidemli Cinsiyet Darusmani ve Birlesmis Milletler Genel Sekreteri Yemen Ozel
Elcisi Ofisi'ne teknik tavsiyeler vermek de dahil olmak tizere insancil faaliyetler, kal-
Rinma, baris yapma ve baris insast gibi konularda sivil toplum btinyesinde 17 yillik
bir calisma tecriibesine sahiptir. BM Kadinlari, Diyalog Darisma Grubu ve Insani
Yardim Diyalogu Merkezi gibi gesitli uluslararas: érgtitlerde gérev yapan Prentice,
Ruruculart arasinda yer aldigi Athena Konsorsiyomu Arabuluculuk Destedi, Top-
lumsal Cinsiyet ve Kaynastirma icin Kriz Yonetimi Insiyatifinde yoneticilik ve Avru-
pa Baris Enstitiistine (EIP) basdanismanlik yapmaktadir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Catherine Woollard

Catherine Woollard is the current Secretary General for ECRE, the
European Council for Refugees and Exiles, a pan-European alli-
ance of 96 NGOs protecting and advancing the rights of refugees,
asylum seekers and displaced persons. Previously she served as the
Director of the Brussels Office of Independent Diplomat, and from
2008 to 2014 she was the Executive Director of the European Peacebuilding Liaison
Office (EPLO) - a Brussels-based network of not-for-profit organisations working
on conflict prevention and peacebuilding. She also held the positions of Director
of Policy, Communications and Comparative Learning at Conciliation Resources,
Senior Programme Coordinator (South East Europe/CIS/Turkey) at Transparency
International and Europe/Central Asia Programme Coordinator at Minority Rights
Group International. Woollard has additionally worked as a consultant advising
governments on anti-corruption and governance reform, as a lecturer in political
science, teaching and researching on the EU and international politics, and for the
UK civil service.

Catherine Woollard, Avrupa Mitilteci ve Stirgtinler Konseyi (ECRE) Genel Sekrete-
ridir. ECRE, Avrupa tlkelerinin ittifakina dayali ve uluslararast koruma alaninda ¢a-
lisan yaklasik 96 sivil toplum kurulusunun tye oldugu bir agdir. Gegmiste Bagimsiz
Diplomatlar Grubu'nun Briiksel Ofis Direktért olarak ¢calisan Woollard 2008-2014
yillart arasinda ¢atismanin énlenmesi ve barisin insaast tizerine ¢alisan sivil toplum
kuruluslarinin olusturdugu bir ag olan Avrupa Baris Insaast Irtibat Biirosu'nun di-
rektéru olarak gérev yapmstir. Conciliation Resourcesda Siyaset, Iletisim ve Karsi-
lastirmal Ogrenme Birimi Direktord, Transparency Internationalda Giineydogu Av-
rupa ve Tirkiye Kidemli Program Koordinatéru, Minority Rights Groupda Avrupa
ve Orta Asya Program Koordinatéru olarak gorev yaprustir. HiiRtimetlere yolsuz-
luk konusunda danismanlik hizmeti vermis, akademisyen olarak Birlesik KralliR'taki
kamu kurumu calisanlarina siyaset bilimi, AB tizerine egitim ve arastirma ve ulusla-
rarasi politika alanlarinda dersler vermistir.
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COUNCIL OF EXPERTS
UZMANLAR KURULU UYELERI

Bertie Ahern

Bertie Ahern is the former Taoiseach (Prime Minister) of Ireland, a
position to which he was elected following numerous Ministerial
appointments as well as that of Deputy Prime Minister. A defining
moment of Mr Ahern’s three terms in office as Taoiseach was the
successful negotiation of the Good Friday Agreement in April 1998.
Mr Ahern held the Presidency of the European Council in 2004, presid-
ing over the historic enlargement of the EU to 27 member states. Since leaving Gov-
ernment in 2008 Mr Ahern has dedicated his time to conflict resolution and is actively
involved with many groups around the world. Current roles include Co-Chair of The
Inter Action Council; Member of the Clinton Global Initiative; Member of the Interna-
tional Group dealing with the conflict in the Basque Country; Honorary Adjunct Profes-
sor of Mediation and Conflict Intervention in NUI Maynooth; Member of the Kennedy
Institute of NUI Maynooth; Member of the Institute for Cultural Diplomacy, Berlin;
Member of the Varkey Gems Foundation Advisory Board; Member of Crisis Manage-
ment Initiative; Member of the World Economic Forum Agenda Council on Negotiation
and Conflict Resolution; Member of the IMAN Foundation; Advisor to the Legislative
Leadership Institute Academy of Foreign Affairs; Senior Advisor to the International
Advisory Council to the Harvard International Negotiation Programme; and Director of
Co-operation Ireland.

Tecrtbeli bir siyasetci olan Bertie Ahern bir dizi bakanlik gérevinden sonra Irlanda
Cumhuriyeti Basbakani olarak gérev yapmustir. Bertie Ahern’in basbakanlik yaptigi do-
nemdeki en belirleyici gelisme 1998 yilimin Nisan ayinda Haywrlh Cuma Anlasmastyla
sonuclanan baris gériismesi miizakerelerinin baslatiimas: olmustur. Ahern, 2004 yilin-
da Avrupa Konseyi baskanhgi gorevini ytirtittirken Avrupa Birliginin tye tilke sayisinin
27ye ciktig tarihsel stirecte payt olan en énemli isimlerden biri olmustur. 2008 yilinda
aktif siyasetten gekilen Bertie Ahern o tarihten bu yana btitiin zamanini catisma ¢6-
zimu calismalarina ayirmakta ve bu amacla pek ¢ok grupla temaslarda bulunmak-
tadir. Ahern’in hali hazirda sahip oldugu tinvanlar sunlardir: The Inter Action Council
Esbagkanlg, Clinton Ktiresel Insiyatifi Uyeligi, Bask Ulkesindeki Catisma Uzerine Ca-
lisma Ytriten Uluslararast Grup Uyeligi, Irlanda Ulusal Universitesi Arabuluculuk ve
Catismaya Mtidahale Béltimiti Fahri Profesérltigu, Berlin Ktltiirel Diplomasi Enstittisu
Uyeligi, Varkey Gems Vakfi Darugma Kurulu Uyeligi, Kriz Idaresi Inisiyatifi Uyeligi, Din-
ya Ekonomik Forumu Mtzakere ve Catisma Céziimt Forumu Konsey Uyeligi, Harvard
Uluslararast Mtizakere Programu Uluslararast Danismanlar Konseyi Basdanismant.
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Dermot Ahern

Dermot Ahern is a former Irish Member of Parliament and Gov-
ernment Minister and was a key figure for more than 20 years
in the Irish peace process, including in negotiations for the
Good Friday Agreement and the St Andrews Agreement. He
also has extensive experience at the EU Council level, including
as a key negotiator and signatory to the Constitutional and Lisbon
Treaties. In 2005, he was appointed by the then UN Secretary General Kofi An-
nan, to be a Special Envoy on the issue of UN Reform.

Gecmiste Irlanda Parlamentosu milletvekilliji ve kabinede bakanlik gérevlerinde
bulunan Dermot Ahern, 20 yildan fazla bir stire Irlanda baris strecinde anahtar
bir rol oynamustir ve bu stre icinde Belfast Anlasmasit (Hayirlh Cuma Anlasmasi)
ve St. Andrews Anlasmast icin yapilan muzakerelere dahil olmustur. AB Konseyi
seviyesinde de énemli tecriibeleri olan Ahern, AB Anayasasi ve Lizbon Antlasma-
lart stirecinde de énemli bir arabulucu ve imzact olmustur. 2005 yilinda dénemin
Birlesmis Milletler Genel Sekreteri Kofi Annan tarafindan BM Reformu konusun-
da 6zel temsilci olarak atanmustir.

Prof. Dr. Askin Asan

Professor Dr. Askin Asan is an executive board member of the

Maarif Foundation, a member of Turkey’s Democracy Platform,

and a faculty member at Istanbul Ticaret University. Elected as

a Member of the Turkish Grand National Assembly from Anka-

ra, Prof. Dr. Asan served as a vice president of the Parliamentary

Assembly of the Mediterranean and was a member of the Turkish

Delegation of the Parliamentary Union of the Organisation of the Islamic Con-

ference during her time in parliamentary office. She is a former Deputy Minister

of Family and Social Policies (2011-2014) and was Rector of Avrasya University
in Trabzon between 2014-2017.

Maarif Vakfit Mttevelli Heyeti tiyesi ve Ttirkiye Demokrasi Platformu kurucu tye-
siolan Askin Asan, 23. Dénem'de Ankara Milletvekili olarak Parlamentoda gérev
yapti.. TBMM'de AkRdeniz Parlamenter Asamblesi (APA) Tiirk Grubu Baskani, Milli
Egitim, Genglik ve Spor Komisyonu ve IKOPAB Ttrk Grubu Uyesi oldu. 2011-2014
Yillart arasinda Aile ve Sosyal Politikalar Bakanligt Bakan Yardimcist gérevini
yuritti. 2014-2017 yillart arasinda Avrasya Universitesi'nin rektérligind yapan
Asan, su an Istanbul Ticaret Universitesi 6gretim tyesidir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Prof. Dr. Mehmet Asutay

Profressor Dr. Mehmet Asutay is a Professor of Middle East-
ern and Islamic Political Economy & Finance at the Durham
University Business School, UK. He researches, teaches and
supervises research on Islamic political economy and finance,
Middle Eastern economic development and finance, the political
economy of the Middle East, including Turkish and Kurdish political
economies. He is the Director of the Durham Centre for Islamic Economics and
Finance and the Managing Editor of the Review of Islamic Economics, as well
as Associate Editor of the American Journal of Islamic Social Science. He is the
Honorary Treasurer of the BRISMES (British Society for Middle Eastern Stud-
ies); and of the IAIE (International Association for Islamic Economics).

Dr. Mehmet Asutay, Ingiltere'deki Durham Universitesi'nin Isletme Fakiiltesinde
Ortadogu’nun Islami Siyasal ERonomisi ve Finanst alaninda profesor olarak gé-
rev yapmaktadir. Asutay Turk ve Kurt siyasal ekonomisi, Islami siyasal ekono-
mi, ve Ortadogu'da siyasal ekonomi konularinda dersler vermekte, arastirmalar
yapmakta ve yapilan arastirmalara danismanlik yapmaktadir.

Ali Bayramoglu
Ali Bayramoglu is a writer and political commentator. Since
1994, he has contributed as a columnist for a variety of news-
papers. He is currently a columnist for Al-Monitor. He is a
member of the former Wise Persons Committee in Turkey, es-
tablished by then-Prime Minister Erdogan.

Yazar ve siyaset yorumcusu olan Ali Bayramoglu uzun yillar gtinlik yayinlanan
Yeni Safak gazetesinde kRdse yazarlig: yapmustir. Recep Tayyip Erdogan’in bas-
bakanligi déneminde olusturulan ARil Insanlar Heyetinde yer almustir. Bayra-
moglu kése yazilarina su an Al-Monitor'de devam etmektedir.

Prof. Christine Bell

Professor Christine Bell is a legal expert based in Edinburgh,
Scotland. She is Professor of Constitutional Law and Assis-
tant Principal (Global Justice) at the University of Edinburgh,
Co-director of the Global Justice Academy, and a member of
the British Academy. She was chairperson of the Belfast-based
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human rights organization, the Committee on the Administration of Justice,
from 1995-7, and a founder member of the Northern Ireland Human Rights Com-
mission established under the terms of the Belfast Agreement. In 1999 she was
a member of the European Commission’s Committee of Experts on Fundamental
Rights. She is an expert on transitional justice, peace negotiations, constitution-
al law and human rights law. She regularly conducts training on these topics
for diplomats, mediators and lawyers, has been involved as a legal advisor in
a number of peace negotiations, and acted as an expert in transitional justice
for the UN Secretary-General, the Office of the High Commissioner for Human
Rights, and UNIFEM.

Iskogya’min baskenti Edinburgh’ta faaliyet yiriiten bir hukuk¢udur. Edin-
burgh Universitesinde Anayasa hukuku profeséri olarak ve ayni universi-
te blinyesindeki Kiiresel Adalet Projesinde Mudtr yardimcist olarak gérev
yapmaktadir. Ingiliz Akademisi tiyesi de olan Bell, 1995-1997 yillar: arasinda
Belfast merkezli Insan Haklart 6rgtitii Adalet Idaresi Komisyonu baskani ve
Belfast Anlasmast sartlari gercevesinde kurulan Kuzey irlanda Insan Haklar
Komisyonu kurucu uyesi olarak gérev yapti. 1999da ise Avrupa Komisyonu
Temel Haklar Uzmanlar Komitesi tyeliginde bulundu.Temel uzmanlik alanlar
Gecgis Dénemi Adaleti, Baris Mtizakereleri, Anayasa Hukuku ve Insan Haklari
olan Prof. Bell, ayni zamanda bu konularda diplomat, arabulucu ve hukukc¢u-
lara egitim vermekte, BM Genel Sekreterligi, insan Haklar: Yiiksek Komiser-
ligi Ofisi ve UNIFEM'in de dahil oldugu kurumlarda hukuk danismant olarak
gorev yapmaktadir.

Oral Qalislar

Oral Calislar completed his studies at the Ankara University

Faculty of Political Sciences. Was President of the Club of So-

cialist Thought at the university, as well as Secretary-General

of the Ankara University Student Union. Wrote for Turk Solu
journal which was launched in 1967 and for the Aydinlik journal

which was launched in 1968. Was member of the editorial board of Aydinlik
journal. Was arrested after the 12th of March 1971 military coup. Remained
imprisoned for three years until the Amnesty law adopted in 1974. Was Editor
in Chief for the Aydinlik daily newspaper launched in 1978. Was arrested again
after the 12th of September 1980 military coup and released in August 1988
after four years in prison. Lived in Hamburg between 1990 and 1992 upon the
invitation of the Senate of Hamburg. Worked for Cumhuriyet daily between
1992 and 2008. Broadcast television programmes on different channels, in-

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

cluding TRT, 24TV, 360, and SKYTURK. Transferred from Cumhuriyet daily to
Radikal daily in 2008. Between 2004-2007, he was in board of Turkish Jour-
nalists Association. He has a permanent press card. Became Editor in Chief for
Taraf daily in 2013. Was part of the Wise People Committee in the same year.
Later had to leave Taraf daily alongside Halil Berktay, Alper Goérmus, Vahap
Coskun, Erol Katircioglu, Mithat Sancar, and Yildiray Ogur, among others, after
the intervention of the Giilen Congregation. Returned to Radikal daily. Started
writing for Posta daily after 2016, when Radikal was discontinued. Continues
work as a commentator on TV news channels. Has 20 published books, includ-
ing The Leaders’ Prison, Hz. Ali, Mamak Prison from the 12th of March to 12th
of September, The Kurdish Issue with Ocalan and Burkay, My 68 Memoirs, The
Alevis, When Deniz and Friends Were Executed, My Childhood in Tarsus, The
History of Gulenism. Recipient of a large number of journalism and research
awards. Married (1976) to author and journalist ipek Caliglar. Father of author
Resat Calislar.

Oral Calislar Ankara Universitesi Siyasal Bilgiler Fakiltesi'nde egitimini tamam-
ladi. Universitede Sosyalist Fikir Kuliibi baskanhgini ve Ankara Universitesi
Ogrenci Birligi genel sekreterligini yapti. 1967de kurulan Tirk Solu ve 1967de
kurulan Aydinlik dergileri icin yazdi. Ayrica Aydinlik dergisinin yayin kurulu tiye-
siydi. 12 Mart 1971 darbesinden sonra tutukland: ve 1974'te af yasasi ¢ikana
kadar tg yil cezaevinde kaldi. 1978 yilinda ¢ikan Aydinlik Gazetesinin yaz isleri
mudurligind yapti. 12 Eylil 1980 darbesi sonrasinda tekrardan tutukland: ve
dort yil cezaevinde kaldiktan sonra AJustos 1988de tahliye edildi. Hamburg Se-
nato’sunun daveti lizerine gittigi Hamburg'da 1990-1992 yillar: arasinda yasadi.
1992 ve 2008 yillart arasinda Cumhuriyet Gazetesinde calisti. TRT, 24TV, 360
ve SKYTURK de dahil olmak tizere cesitli kanallarda televizyon programi yaptt.
2008 yilinda Cumhuriyet’ten Radikal Gazetesi'ne gecis yapti. 2004-2007 yillart
arasinda Turkiye Gazeteciler Cemiyeti Yonetim Kurulu'ndaydi. Kendisinin strekli
basin karti bulunmaktadir. 2013 yilinda Taraf Gazetesi Yazi Isleri Mudtra oldu.
Ay yil Akil insanlar Heyeti'nde yer aldi. Daha sonra, Giilen Cemaatinin mida-
halesi sonucunda, Halil Berktay, Alper Gérmiis, Vahap Coskun, Erol Katircioglu,
Mithat Sancar, Yildiray Ogur ve digerleriyle birlikte Taraftan ayrildi. Radikale
geri donts yapti. Radikal Gazetesi kapandiktan sonra, 2016 yilinda Posta Gaze-
tesi icin yazmaya basladi. Televizyon programlarina siyaset yorumcusu olarak
katilmaya devam etmektedir. 20 kitap yayinlamistir. Bunlarin arasinda ‘Liderler
Hapishanesi, ‘Hz. Ali, ‘Mamak Askeri Cezaevi, ‘Ocalan ve Burkay’la Ktirt Sorunu,
‘68 Anilarim, ‘Aleviler, ‘Denizler Idama Giderken, ‘Cocuklugumun Tarsus'u’ ve Fe-
tullah¢ihgin Tarihi’ de bulunmaktadir. Gazetecilik ve arastirma alanlarinda bir-
cok odiile sahiptir. 1976'dan beri yazar ve gazeteci Ipek Calislar ile evlidir. Yazar
Resat Calislarin babasidir.
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Cengiz Gandar

Cengiz Candar is currently a columnist for Al-Monitor, a widely
respected online magazine that provides analysis on Turkey
and the Middle East. He is a former war correspondent and
an expert on the Middle East. He served as a special adviser
to the former Turkish president, Turgut Ozal. Cengiz Candar is a
Distinguished Visiting Scholar at the Stockholm University Institute

for Turkish Studies (SUITS).

Kidemli bir gazeteci ve k6se yazart olan Candar uzun yillar Radikal gazetesi icin
Rése yazarhg: yapmistir. Al Monitor haber sitesinde kdse yazarhgi yapmaktadir.
Ortadogu konusunda énemli bir uzman olan Candar, bir dénem savas muhabiri
olarak ¢alismis veTirkiye eski Cumhurbaskant merhum Turgut Ozala ézel da-
nismanlik yaprustir.

Andy Carl

Andy Carl is an independent expert on conflict resolution

and public participation in peace processes. He believes that

building peace is not an act of charity but an act of justice.

He co-founded and was Executive Director of Conciliation Re-

sources. Previously, he was the first Programme Director with In-

ternational Alert. He is currently an Honorary Fellow of Practice at

the School of Law, University of Edinburgh. He serves as an adviser to a number

of peacebuilding initiatives including the Inclusive Peace and Transition Initia-

tive at the Graduate Institute in Geneva, the Legal Tools for Peace-Making Pro-
ject in Cambridge, and the Oxford Research Group, London.

Andy Carl catisma ¢éztimi ve baris streclerine kamusal katilimin saglanma-
st Uzerine ¢alisan bagimsiz bir uzmandir. Barisin insaasinin bir hayirseverlik
faaliyetinden ziyade adaletin yerine getirilmesi ¢cabas: olduguna inanan Carl,
catisma Coézumu alaninda ¢alisan etkili kurumlardan biri olan Conciliation Re-
sources’un kurucularindan biridir. Bir dénem Uluslararast Uyart (International
Alert) isimli kurumda Program Direktéru olarak gérev yapan Carl, halen Edin-
burgh Universitesi Hukuk Fakiiltesi btinyesinde Fahri Bilim Kurulu Uyesi olarak
gérev yapmaktadir. Barig insast Uzerine calisan Cenevre Mezunlar Insiyatifi
btinyesindeki Baris ve Gecis Dénemi Inisiyatifi, Cambridge’te ytrttiilen Barisin
Insast i¢in Yasal Araglar Projesi ve Londrada faaliyet ytriiten Oxford Arastirma
Grubu gibi bir dizi kurum ve olusuma danismanlik yapmaya devam etmektedir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Dr. Vahap Coskun

Dr. Vahap Coskun is a Professor of Law at University of Di-
cle in Diyarbakir where he also completed his bachelor’s and
master’s degrees in law. Coskun received his PhD from An-
kara University Faculty of Law. He has written for Serbestiyet
and Kurdistan24 online newspaper. He has published books on
human rights, constitutional law, political theory and social peace.
Coskun was a member of the former Wise Persons Commission in Turkey (Cen-
tral Anatolian Region).

Dr. Vahap Coskun Diyarbakirda, Dicle Universitesi Hukuk Fakiltesinde 6gre-
tim dyesidir. Lisans ve lisansusti egitimini Dicle Universitesinde tamamladik-
tan sonra Ankara Universitesinde Hukuk Doktoru tamamlamustir. Serbestiyet ve
Kurdistan 24 online gazetesinde makale yazan Coskun, insan haklari, anayasa
hukuku, siyasal teori ve toplumsal baris konulu Ritaplar yayinlamistir. Coskun,
ARil Insanlar Komisyonu'nun I¢ Anadolu bélgesi tiyesiydi.

Aysegiil Dogan
Aysegul Dogan is a journalist who has conducted interviews,
created news files and programmes for independent news plat-
forms. She studied at the Faculty of Cultural Mediation and
Communications at Metz University, and Paris School of Jour-
nalism. As a student, she worked at the Ankara bureau of Agence-
France Presse (AFP), the Paris bureau of Courier International and at the Kurd-
ish service of The Voice of America. She worked as a programme creator at
Radyo Ekin, and as a translator-journalist for the Turkish edition of Le Monde
Diplomatique. She was a lecturer at the Kurdology department of National In-
stitute of Oriental Languages and Civilizations in Paris. She worked on political
communications for a long time. From its establishment in 2011 to its closure in
2016, she worked as a programmes coordinator at IMC TV. She prepared and
presented the programme “Gundem Miuzakere” on the same channel.

Bagimsiz haber platformlarina ézel réportaj, haber dosyast ve programlar hazir-
layan gazeteci Aysegtl Dogan; Metz Universitesi Medyasyon Kiilttirel ve iletisim
Fakiiltesi’nin ardindan egitimine Paris Yiksek Gazetecilik Okulu'nda devam etti.
Okul yillarinda, Fransiz Haber Ajansi-AFP’nin Ankara, Courrier International’in
Paris blirosunda ve Amerika’nin Sesi Ktirtge servisinde gazeteciliji deneyimledi.
Radyo ERinde programci, Le Monde Diplomatique Ttirkce'de ¢evirmen gazeteci
olarak calisti. Paris’te yasadigi stre icinde Dogu Dilleri ve Medeniyetleri Ensti-
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tiist Kurdoloji béliimiinde okutmanlik yapti. Uzunca bir stire siyaset iletisimi ile
ilgilendi. 2011'de kurulan IMC TV 2016'da kapatilana dek; program koordinatéru
olarak calisti. Ayni kanalda “Gtiindem Mtizakere” programint hazirlad: ve sundu.
Halen tlkesindeki pek ¢ok meslektast gibi etik ilkelere bagli, bagimsiz bir gaze-
teci olarak calisma arayis, istek ve heyecanini Roruyor.

BT Vegard Ellefsen

Vegard is a Norwegian diplomat who retired 31 August 2019
from the foreign service when he left his last posting as am-
bassador to Ankara. He has been twice posted to NATO both
as Permanent representative on the North Atlantic Council and
deputy to the same position. He has earlier been posted to the
Norwegian mission to the U.N. in New York and to the Embassy in
Ottawa. In the Norwegian Ministry of foreign affairs he has been Political Direc-
tor, Director General for the Regional division, Director of the Minister’s secre-
tariat and special envoy to the Sudan peace talks and special envoy to Syria and
Iraq. Mr. Ellefsen has a Master in Political Science from the University of Oslo.

Norvecli bir diplomat olan Vegard, 31 AGustos 2019'da disislerinden emekli oldu-
gunda Ankara'da buyiikelci olarak gérev yapmaktaydi. Iki kere NATO’ya atanan
Vergard, Kuzey Atlantik Konseyi Daimi Temsilcisi ve Daimi Temsilci Yardimcisi
olarak goérev yapmustir. Daha éncesinde de New York'ta Norveg Birlesmis Millet-
ler Daimi Temsilciligi'nde ve Ottowa Buytikelciliginde bulundu. Norveg Dis Isleri
Bakanhgrnda Siyasi Isler Direktért, Bolgesel Boliinme Genel Miduri, bakanin
Ozel Kalem Mudurligu Direktéri, Sudan baris miizakereleri ézel temsilcisi ve
Suriye ve Irak 6zel temsilcisi olarak gérev aldi. Ellefsen Oslo Universitesinde
Siyaset Bilimi ytiksek lisanst yaprmustir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Prof. Dr. Fazil Husnu Erdem

Dr. Fazil Hisnd Erdem is Professor of Constitutional Law and
Head of the Department of Constitutional Law at Dicle Uni-
versity, Diyarbakir. In 2007, Erdem was a member of the com-
mission which was established to draft a new constitution to
replace the Constitution of 1982 which was introduced following
the coup detat of 1980. Erdem was a member of the Wise Persons
Committee in Turkey, established by then Prime Minister Erdogan, in the team
that was responsible for the South-eastern Anatolia Region.

Fazil Hisnti Erdem Dicle Universitesi Hukuk FaRtltesi Anayasa Hukuku Anabilim
Dali Baskanidir. 2007de, 1980 darbesinin takiben ytrtrlige giren 1982 darbe
anayasasint degistirmek tizere kurulan yeni anayasa hazirlama komisyonunda
yer almistir. Erdem, 2013'de Ttirkiye Cumhuriyeti Hikimeti tarafindan Demokra-
tik acilim ve ¢éziim stireci kapsaminda olusturulan Akil Insanlar Heyeti tiyesidir.

- Prof. Dr. Salomon Lerner Febres

Professor Dr. Salomon Lerner Febres holds a PhD in Philosophy
from Université Catholique de Louvain. He is Executive President
~ %/ of the Center for Democracy and Human Rights and Professor
y/ and Rector Emeritus of Pontifical Catholic University of Peru. He
is former President of the Truth and Reconciliation Commission of
Peru. Prof. Lerner has given many talks and speeches about the role
and the nature of university, the problems of scholar research in higher education
and about ethics and public culture. Furthermore, he has participated in numerous
conferences in Peru and other countries about violence and pacification. In addi-
tion, he has been a speaker and panellist in multiple workshops and symposiums
about the work and findings of the Truth and Reconciliation Commission of Peru.
He has received several honorary doctorates as well as numerous recognitions and
distinctions of governments and international human rights institutions.

Prof. Salomén felsefe alanindaki doktora egitimini Belcika'dakiUniversité Catho-
lique de Louvainde tamamlamustir. Peru'daki Pontifical Catholic Universitesinin
onursal rektéri sifatint tastyan Prof. Salomén Lerner Febres, ayni Universite
btinyesindeki Demokrasi ve Insan Haklart Merkezi'nin de baskanligini yapmak-
tadir. Peru Hakikat ve Uzlasma Komisyonu eski baskanudir. Universitenin roli
ve dogasi, akademik calismalarda karsilasilan zorluklar, etik ve kamu kulttru
konulu ¢ok sayida konusma yapmus, siddet ve pasifizm konusunda Peru basta
olmak tizere pek cok tilkede yapilan konferanslara konusmacit olarak katilmistir.
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Prof. Mervyn Frost

Professor Mervyn Frost teaches International Relations, and
was former Head of the Department of War Studies, at King's
College London, UK. He was previously Chair of Politics at the
University of Natal, Durban, South Africa and was President
of the South African Political Studies Association. He currently
sits on the editorial boards of International Political Sociology and
the Journal of International Political Theory, among others. He is an expert on
human rights in international relations, humanitarian intervention, justice in
world politics, democratising global governance, the just war tradition in an era
of New Wars, and ethics in a globalising world.

Londra’daki King’s College’in Savas Calismalart bélimiintin baskanhgint yap-
maktadir. Daha 6nce Guney Afrika’min Durban sehrindeki Natal Universite-
side Siyaset Bilimi bélimuntiin baskanligint yapmistir. Guney Afrika Siyaset
Calsmalart Enstittisi Baskanhgi gérevinde de bulunan Profesér Frost, In-
san Haklart ve Uluslararasi Iliskiler, Insancil Miidahale, Diinya Siyasetinde
Adalet, Kuresel Yonetimin Demokratiklestirilmesi, Yeni Savaslar Déneminde
Adil Savas Gelenegi ve Kiresellesen Diinyada Etik gibi konularda uzman bir
isimdir.

David Gorman, Director, Eurasia,

David has more than 25 years of experience in the field of
peacemaking. He started his career in the Middle East and
he went on to work for international organisations on a wide
range of conflicts around the world. David has been based in the
Philippines, Indonesia, Liberia, Bosnia as well as the West Bank and
Gaza and has been working in Eurasia for the last several years. He graduated
from the London School of Economics, was featured in the award winning film
‘Miles and War’ as well as several publications and has published several articles
on mediation.

David'in baris insast alaninda 25 yildan fazla deneyimi bulunmaktadir. David
kariyerine Orta Dogu'da basladi ve daha sonra uluslararast kurumlarda, diinya-
nin ¢esitli yerlerinde olan ¢atismalar tizerinde ¢alisti. Kendisi Filipinler, Endonez-
ya, Liberya, Bosna, Batt Seria ve Gazze'de bulundu. Son birkag yildir da Avrasya
bélgesinde ¢alismaktadir. David London School of Economicsden mezun oldu,
odlli ‘Miles and War’ filminde ve ¢esitli yayinlarda yer ald: ve arabuluculukla
ilgili cesitli makaleler yayimladh.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Martin Griffiths

Martin Griffiths is a senior international mediator and current-
ly the UN’s Envoy to Yemen. From 1999 to 2010 he was the
founding Director of the Centre for Humanitarian Dialogue in
Geneva where he specialised in developing political dialogue be-
tween governments and insurgents in a range of countries across
Asia, Africa and Europe. He is a co-founder of Inter Mediate, a Lon-
don based NGO devoted to conflict resolution, and has worked for international
organisations including UNICEF, Save the Children, Action Aid, and the Europe-
an Institite of Peace. Griffiths has also worked in the British Diplomatic Service
and for the UN, including as Director of the Department of Humanitarian Affairs
(Geneva), Deputy to the Emergency Relief Coordinator (New York), Regional Hu-
manitarian Coordinator for the Great Lakes, Regional Coordinator in the Balkans
and Deputy Head of the Supervisory Mission in Syria (UNSMIS).

Ust dizeyde uluslararast bir arabulucu olan Martin Griffiths, uluslararast bir
arabulucudur ve yakin zamanda BM Yemen Ozel Temsilcisi olarak atanmistir.
Asya, Afrika ve Avrupa kitalarindaki cesitli tlkelerde hiikiimetler ile isyanct
gruplar arasinda siyasal diyalog gelistirilmesi tizerine ¢alisan Cenevredeki in-
sani Diyalog Merkezi'nin (Centre for Humanitarian Dialogue) kurucu direktéri
olan Martin Griffiths 1999-2010 yillart arasinda bu gérevi sirdirmustur. Catis-
ma ¢ézumu tzerine calisan Londra merkezli Inter Mediate’in kuruculart arasin-
da bulunan Griffiths, UNICEF, Save the Children ve Action Aid isimli uluslararasi
kurumlarda da gérev yapmustir. Ingiltere Diplomasi Servisindeki hizmetlerinin
yant sira Birlesmis Milletler biinyesinde Cenevre Ofisinde insani Faaliyetler Bé-
[timii'nde yénetici, New York ofisinde Acil Yardim Koordinatéri yardimciligi, Bu-
yuk Goller (Great Lakes) bélgesinde Insani Yardim Koordinatéri, Balkanlarda
BM Bolgesel Koordinatéri ve BM eski Genel Sekreteri Kofi Annanin BM ve Arap
Birligi adina Suriye 6zel temsilciliji yaptigi dénemde kendisine bas danismanlik
yapmistir.
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Kezban Hatemi

Kezban Hatemi holds an LL.B. from Istanbul University and is
registered with the Istanbul Bar Association. She has worked
as a self employed lawyer, as well as Turkey’s National Com-
mission to UNESCO and a campaigner and advocate during the
Bosnian War. She was involved in drafting the Turkish Civil Code
and Law of Foundations as well as in preparing the legal ground-
work for the chapters on Religious Freedoms and Minorities and Community
Foundations within the Framework Law of Harmonization prepared by Turkey in
preparation for EU accession. She has published articles on women'’s, minority
groups, children, animals and human rights and the fight against drugs. She is
a member of the former Wise Persons Committee in Turkey, established by then
Prime Minister Erdogan, and sits on the Board of Trustees of the Technical Uni-
versity and the Darulacaze Foundation.

Istanbul Universitesi Hukuk Faktltesinden mezun olduktan sonra Istanbul Ba-
rosuna Rayitli olarak avukatlik yapmaya baslamistir. Serbest avukatlik yap-
manin yan sira UNESCO Tirkiye Milli Komisyonu'nda hukukc¢u olarak gérev
yapmis, Bosna savast sirasinda strdurtlen savas karsitt kampanyalarda aktif
olarak yer almistir. Tlrkiye’nin Avrupa Birliji'ne tyelik stireci geregi hazirlanan
Uyum Yasalart Cergeve Yasasinin Dini Ozgtrliikler, Azinliklar ve Vakiflar ile il-
gili bélimlerine iliskin hukuki ¢alismalarda yer almis, Ttirk Ceza Kanunu ve Va-
kiflar Kanunu'nun taslaklarinin hazirlanmasinda gérev almustir. Insan haklary,
kadin haklari, azinlik haklari, ¢cocuk haklari, hayvan haklar: ve uyusturucu ile
mticadele konularinda ¢ok sayida yazili eseri vardir. Recep Tayyip Erdogan’in
basbakanlig: déneminde olusturulan Akil Insanlar Heyetinde yer almistir. Bunun

yant sira Istanbul Universitesi ile Dartilacaze Vakfi Miitevelli heyetlerinde gérev
yapmaktadir.

Dr. Edel Hughes

Dr. Edel Hughes is a Senior Lecturer in Law at Middlesex Uni-
versity. Prior to joining Middlesex University, Dr Hughes was a
Senior Lecturer in Law at the University of East London and a
Lecturer in Law and the University of Limerick. She was award-
ed an LL.M. and a PhD in International Human Rights Law from
the National University of Ireland, Galway, in 2003 and 2009, re-

spectively. Her research interests are in the areas of international human rights
law, public international law, and conflict transformation, with a regional in-
terest in Turkey and the Middle East. She has published widely on these areas.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Dr. Edel Hughes, Middlesex Universitesi Hukuk Fakiiltesinde kidemli 6gretim
tyesidir. Daha 6nce Dogu Londra Universitesi Hukuk Fakiiltesi ve Limerick Uni-
versitesinde gérev yapan Hughes, doktorasini 2003-2009 yillar: arasinda Irlan-
da Ulusal Universitesi'nde Uluslararast Insan Haklart Hukuku alaninda tamam-
lamistir. Hughes’un bircok yayininin da bulundugu calisma alanlart icinde, Orta
Dogu'yu ve Ttrkiye'yi de kapsayan sekilde, uluslararast insan haklart hukuku,
uluslararast kamu hukuku ve ¢atisma ¢éziimi yer almaktadir.

Kadir inanir

Kadir Iinanir was born in 1949 Fatsa, Ordu. He is an acclaimed

actor and director, and has starred in well over a hundred

films. He has won several awards for his work in Turkish cin-

ema. He graduated from Marmara University Faculty of Com-
munication. In 2013 he became a member of the Wise Persons
Committee for the Mediterranean region.

Unlii oyuncu ve yénetmen Kadir Inamir, 100’4 askin filmde rol almis ve Turk si-
nemasina katkilarindan dolayt pek ¢ok édtile layik gériismiistir. 1949 senesinde
Ordu, Fatsa'da dogan Inamir, Marmara Universitesi Iletisim Faktltesi Radyo-Te-
levizyon Bolimiinden mezun olmustur. 2013 senesinde baris siirecini yonetmek

amaciyla kurulan ARkil Insanlar Heyetine Akdeniz Bélgesi temsilcisi olarak gir-
mistir.

Prof. Dr. Ahmet insel

Professor Ahmet Insel is a former faculty member of Gal-
atasaray University in Istanbul, Turkey and Paris 1 Panthéon
Sorbonne University, France. He is Managing Editor of the
Turkish editing house, Iletisim, and member of the editorial
board of monthly review, Birikim. He is a regular columnist at
Cumhuriyet newspaper and an author who published several books

and articles in both Turkish and French.

Iletisim Yayinlart Yayin Kurulu Koordinatérligtint ytrtiten Ahmet Insel, Galata-
saray Universitesi ve Paris 1 Panthéon-Sorbonne Universitesinde égretim tyesi
olarak gérev yapmustir. Birikim Dergisi yayin Rolektifi tiyesi ve Cumhuriyet Ga-
zetesinde kése yazaridir. Tlirkge ve Fransizca olmak tizere ¢ok sayida kitabt ve
makalesi bulunmaktadir.
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Aleka Kessler

Aleka Kessler works as Project Officer at the Centre for Human-
itarian Dialogue (HD). Having joined HD in 2017 to work on
Syria, Aleka has been coordinating mediation project in com-
plex conflict settings. Previously, Aleka also worked with Mé-

decins Sans Frontieres and the United Nations Association Mex-

ico. She holds a degree in International Relations from the University
of Geneva and a Master’s degree in Development Studies from the Graduate
Institute of International and Development Studies in Geneva, where she spe-
cialized in humanitarian affairs, negotiation and conflict resolution.

Aleka Kessler Insani Diyalog Merkezinde (HD) proje sorumlusu olarak ca-
lismaktadir. Suriye tzerinde ¢alismak icin 2017 yihnda HD’ye katilan Kessler,
karmasik catisma ortamlarinda arabuluculuk projesini yuritmektedir. Kessler
daha 6nce Sinir Tamimayan Doktorlar ve Meksika Birlesmis Milletler Dernegi'n-
de ¢alismugtir. Lisans egitimini Cenevre Universitesi Uluslararast iliskiler Bolu-
mi’'nde tamamlayan Kessler, daha sonra ytksek lisansint yine Cenevrede bulu-
nan Uluslararast ve Kalkinma Calismalart Yiiksek Lisans Enstitiistinde (IHEID)
Kalkinma Calismalart alaninda yapti. Kessler insant yardim, arabuluculuk ve
catisma ¢6zimu alanlarinda uzmanlasmstir.

Avila Kilmurray

Avila Kilmurray is a founding member of the Northern Ireland
Women’s Coalition. She was part of the Coalition’s negotiat-
ing team for the Good Friday Agreement and has written exten-
sively on community action, the women’s movement and conflict

transformation. She serves as an adviser on the Ireland Committee of
the Joseph Rowntree Charitable Trust as well as a board member of Concilia-
tion Resources (UK) and the Institute for British Irish Studies. She was the first
Women's Officer for the Transport & General Workers Union for Ireland (1990-
1994) and from 1994-2014 she was Director of the Community Foundation for
Northern Ireland, managing EU PEACE funding for the re-integration of political
ex-prisoners in Northern Ireland as well as support for community-based peace
building. She is a recipient of the Raymond Georis Prize for Innovative Philan-
thropy through the European Foundation Centre. Kilmurrary is working as a
consultant with The Social Change Initiative to support work with the Migrant
Learning Exchange Programme and learning on peace building.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Avila Kilmurray, Kuzey Irlanda Kadin Koalisyonu'nun kurucusudur ve bu siya-
si partinin temsilcilerinden biri olarak Hayirli Cuma Anlasmast miizakerelerine
kRatilmistir. Toplumsal tepki, kadin hareketi ve catismanin déntisimut gibi ko-
nularda ¢ok sayida yazili eseri vardir. Birlesik Krallik ve irlanda’da aralarinda
Conciliation Resources (Uzlasma Kaynaklari), the Global Fund for Community
Foundations (Toplumsal Vakiflar icin Kirsel Fon) , Conflict Resolution Services
Ireland (Irlanda Catisma Cozumii Hizmetleri) ve the Institute for British Irish
Studies (Britanya ve Irlanda ¢alismalart Enstittst) isimli kurumlarda yénetim
Rurulu tyesi olarak gérev yapmaktadir. 1990-94 yillart arasinda Ulasim ve Ge-
nel Isciler Sendikasinda Kadinlardan Sorumlu Yénetici olarak calismuis ve bu
gobrevi yerine getiren ilk kadin olmustur. 1994-2014 yillart arasinda Kuzey Ir-
landa Toplum Vakfrnin direktérligind yapmis ve bu gérevi sirasinda eski si-
yasi mahkumlarin yeniden entegrasyonu ile barisin toplumsal zeminde yeniden
insasina dair Avrupa Birligi fonlarinin idaresini ylritmustir. Avrupa Vakiflar
Merkezi tarafindan verilen Yenilik¢i Hayirseverler Raymond Georis Oduli’niin
de sahibidir.

Prof. Ram Manikkalingam

Professor Ram Manikkalingam is founder and director of the
Dialogue Advisory Group, an independent organisation that
facilitates political dialogue to reduce violence. He is a mem-
ber of the Special Presidential Task Force on Reconciliation in
Sri Lanka and teaches politics at the University of Amsterdam.
Previously, he was a Senior Advisor on the Sri Lankan peace process to then
President Kumaratunga. He has served as an advisor with Ambassador rank at
the Sri Lanka Mission to the United Nations in New York and prior to that he
was an advisor on International Security to the Rockefeller Foundation. He is an
expert on issues pertaining to conflict, multiculturalism and democracy, and has
authored multiple works on these topics. He is a founding board member of the
Laksham Kadirgamar Institute for Strategic Studies and International Relations,
Colombo, Sri Lanka.

Amsterdam Universitesi Siyaset Bilimi Boliima'nde misafir Profesér olarak gérev
yapmaktadir. Sri Lanka devlet baskanina baris stireci icin danismanlik yapmis-
tir. Danismanlik gérevini hala stirdiirmektedir. Uzmanlik alanlart arasinda ¢atis-
ma, ¢oRRkulttrlilik, demokrasi gibi konular bulunan Prof. Ram Manikkalingam,
Sri Lanka'daki Laksham Kadirgamar Stratejik Calismalar ve Uluslararast liski-
ler Enstitiisti’'niin kurucu tyesi ve yénetim kurulu tyesidir.
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Bejan Matur

Bejan Matur is a renowned Turkey-based author and poet. She
has published ten works of poetry and prose. In her writing
she focuses mainly on Kurdish politics, the Armenian issue,
minority issues, prison literature and women’s rights. She has

won several literary prizes and her work has been translated

into over 28 languages. She was formerly Director of the Diyar-
bakir Cultural Art Foundation (DKSV). She is a columnist for the Daily Zaman,
and occasionally for the English version, Today’'s Zaman.

Ttrkiye’nin onde gelen sair ve yazarlarindan biridir. Siir ve gazetecilik alaninda
yaytmlanmis 10 Ritabt bulunmaktadir. 2012 yihimin basina kadar yazdig: diizenli
kése yazilarinda Ktrt siyaseti, Ermeni sorunu, gundelik siyaset, azinlik sorunla-
ri, cezaevi yazilar: ve kadin sorunu gibi konulart islemistir. Yapitlar: 28 degisik
dile cevrilen Matur, ¢cok sayida edebiyat ¢dilu sahibidir. Diyarbakir Kiltir ve
Sanat Vakfi Kurucu Baskanhgt gérevinde bulunmustur.

Prof. Monica McWilliams

Professor Monica McWilliams teaches in the Transitional Jus-
tice Institute at Ulster University in Northern Ireland. She
currently serves on a three-person panel established by the

Northern Ireland government to make recommendations on
the disbandment of paramilitary organisations in Northern Ire-
land. During the Northern Ireland peace process, Prof. McWilliams
co-founded the Northern Ireland Women’s Coalition political party and was
elected as a delegate to the Multi-Party Peace Negotiations, which took place in
1996 to 1998. She was also elected to serve as a member of the Northern Ireland
Legislative Assembly from 1998 to 2003. Prof. McWilliams is a signatory of the
Belfast/Good Friday Agreement and has chaired the Implementation Committee
on Human Rights on behalf of the British and Irish governments. For her role in
delivering the peace agreement in Northern Ireland, Prof. McWilliams was one
recipient of the John F. Kennedy Leadership and Courage Award.

Prof. Monica McWilliams, Ulster Universitesindeki Gegis Dénemi Adaleti Ens-
titisti'ne bagh Kadin Calismalart Bélimi'nde 6gretim tyesidir. 2005- 2011 yil-
lart arasinda Kuzey irlanda Insan Haklart Komisyonu Komiseri olarak Kuzey
Irlanda Haklar Beyannamesi icin tavsiyeler hazirlamaktan sorumlu olarak gé-
rev yapmustir. Kuzey Irlanda Kadin Koalisyonu'nun kurucularindan olan Prof.
McWilliams 1998 yilinda Belfast (Hayirli Cuma) Baris Anlasmast’nin imzalanma-
styla sonuglanan Cok Partili Baris Gortiismelerinde yer almistir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Hanne Melfald

Hanne Melfald worked with the Norwegian Ministry of For-
eign Affairs for eight years including as the Senior Adviser to
the Secretariat of the Foreign Minister of Norway before she
became a Project Manager in HD’s Eurasia office in 2015. She
previously worked for the United Nations for six years including
two years with the United Nations Assistance Mission in Afghani-
stan as Special Assistant to the Special Representative of the Secretary-General.
She has also worked for the United Nations Office for the Coordination of Hu-
manitarian Affairs in Nepal and Geneva, as well as for the Norwegian Refugee
Council and the Norwegian Directorate of Immigration. Melfald has a degree
in International Relations from the University of Bergen and the University of
California, Santa Barbara, as well as a Master’s degree in Political Science from
the University of Oslo.

Hanne Melfald, basdanismanlik dahil olmak tizere 8 yil boyunca Norveg Disisleri
Bakanhgi biinyesinde cesitli gorevlerde bulunmus, 2015 yihndan itibaren Insa-
ni Diyalog icin Merkez isimli kurumun Avrasya biriminde Proje Mudiru olarak
calismaya baslamistir. Ge¢miste Birlesmis Milletler btinyesinde gérev almis, bu
gorevi sirasinda 2 yil boyunca Birlesmis Milletler'in Afganistan Yardim Misyo-
nunda BM Genel Sekreteri Ozel Temsilcisi olarak gérev yaprustir. Ayrica Birles-
mis Milletler Cenevre Yerleskesi biinyesinde bulunan Nepal Insani Yardim Koor-
dinasyon Ofisinde de goérev almistir. Bir dénem Norveg Siginmacilar Konseyi ve
Norveg¢ Gégmenlik Isleri Mudirligiinde ¢calisan Hanna Melfald Norveg'in Bergen
ve ABD’nin Kaliforniya Universitelerinde aldigi Uluslararast Iliskiler egitimini
Olso Universitesinde aldigt Siyaset Bilimi ytiksek lisans egitimiyle tamamlamugtir.

Roelf Meyer

Meyer is currently a consultant on international peace pro-
cesses having advised parties in Northern Ireland, Sri Lanka,
Rwanda, Burundi, Irag, Kosovo, the Basque Region, Guyana,
Bolivia, Kenya, Madagascar, and South Sudan. Meyer’s experi-
ence in international peace processes stems from his involvement

in the settlement of the South African conflict in which he was the government’s
chief negotiator in constitutional negotiations with the ANC’s chief negotiator
and current South African President, Cyril Ramaphosa. Negotiating the end of
apartheid and paving the way for South Africa’s first democratic elections in
1994, Meyer continued his post as Minister of Constitutional Affairs in the Cab-
inet of the new President, Nelson Mandela. Meyer retired as a Member of Par-
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liament and as the Gauteng leader of the National Party in 1996 and co-found-
ed the United Democratic Movement (UDM) political party the following year.
Retiring from politics in 2000, Meyer has since held a number of international
positions, including membership of the Strategy Committee of the Project on
Justice in Times of Transition at Harvard University.

Roelf Meyer, Gliney Afrikadaki baris stirecinde iktidar partisi Ulusal Parti adina
basmiizakereci olarak gérev yapmstir. O dénem Afrika Ulusal Kongresi (ANC)
adina basmizakereci olarak gérev yapan ve su an Gtiney Afrika devlet baskani
olan Cyril Ramaphosa ile birlikte ytrtttiigi mizakereler sonrasinda Gliney Af-
rika'daki irk¢t apartheid rejim sona erdirilmis ve 1994 yilinda tilkedeki ilk ézgtr
secimlerin yapilmast saglanmstir. Yapilan secim sonrast yeni devlet baskani se-
cilen Nelson Mandela kurdugu ilk hiiktimette Roelf Meyer'e Anayasal iliskilerden
Sorumlu Bakan olarak goérev vermistir. Roelf Meyer 2011-2014 yillart arasinda
Glney Afrika Savunma Dederlendirme Komitesine baskanlik yapmis, ayni za-
manda aktif olan bazi baris stireglerine dahil olarak Kuzey Irlanda, Sri Lanka,
Ruanda, Burundi, Irak, Kosova, Bask Bdlgesi, Guyana, Bolivya, Kenya, Mada-
gaskar ve Gtiney Sudan'da ¢atisan taraflara danismanlik yapmistir.

Mark Muller QC

Mark Muller, QC, is a senior advocate at Doughty Street
Chambers (London) and the Scottish Faculty of Advocates
(Edinburgh) where he specialises in public international law
and human rights. Muller is also currently on the UN Depart-
ment of Political Affairs Standby Team of Mediation Experts

and is the UN Special Envoy to Syria in the Syrian peace talks. He
has many years’ experience of advising numerous international bodies, such as
Humanitarian Dialogue (Geneva) and Inter-Mediate (London) on conflict reso-
lution, mediation, confidence-building, ceasefires, power-sharing, humanitarian
law, constitution-making and dialogue processes. Muller also co-founded Be-
yond Borders and the Delfina Foundation.

Mark Muller Londra merkezli Doughty Street Chambers Hukuk Bilirosu’na ve
Edinburg'daki Isko¢ AvuRatlar Birligine bagh olarak ¢alisan tecriibeli bir hu-
kukcudur. Uluslararast kamu hukuku ve insan haklari hukuku alaninda uzman
olan Muller, Afganistan, Libya, Irak ve Suriye gibi cesitli catisma alanlarinda
uzun seneler catisma ¢ézimd, arabuluculuk, catismasizlik ve iktidar paylasimi
konusunda damsmanlik hizmeti vermistir. 2005'den bu yana Insani Diyalog icin
Merkez (Centre for Humanitarian Dialogue), Catisma Otesi (Beyond Borders) ve
Inter Mediate (Arabulucu) isimli kurumlara kidemli darismanlhk yapmaktadir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Harvard Hukuk Fakiltesi tyesi olan Muller bir dénem Ingiltere ve Galler Baro-
su Insan Haklart Komisyonu baskanligi ve Barolar Konseyi Hukukun Usttinltgt
Birimi baskanligi gorevlerini de yurttmusttr. Kilttrel diyalog yoluyla barist ve
uluslararast anlayist tesvik etme amactyla Iskogya’da kurulan Sinurlar Otesi (Be-
yond Borders) isimli olusumun kurucusu olan Muller halen BM Siyasal Iliskiler
Birimi biinyesindeki Arabulucular Destek ERibinde Kidemli Arabuluculuk Uzmant
olarak gérev yapmaktadir.

Avni Ozgiirel
Mehmet Avni Ozgtirel is a Turkish journalist, author and screen-
writer. Having worked in several newspapers such as Daily Sa-
bah and Radikal, Ozgiirel is currently the editor in chief of the
daily Yeni Birlik and a TV programmer at TRT Haber. He is the
screenwriter of the 2007 Turkish film, Zincirbozan, on the 1980
Turkish coup d’état, Sultan Avrupa’da (2009), on Sultan Abdulaziz's
1867 trip to Europe; and Mahpeyker (2010): Késem Sultan, on Késem Sultan.
He is also the screenwriter and producer of 2014 Turkish film, Darbe (Coup),
on the February 07, 2012 Turkish intelligence crisis. In 2013 he was appointed
a member of the Wise Persons Committee in Turkey established by then Prime
Minister Erdogan.

Gazeteci-yazar Avni Ozgtrel, uzun yillar Milliyet, Aksam, Sabah ve Radikal gibi
cesitli gazetelerde haber mudurlagu ve kdse yazarligi yapti. 2013 yilinda TirkRiye
Cumhuriyeti Hiktimeti tarafindan Demokratik agilim ve ¢éztim stireci Rapsamin-
da olusturulan ARil Insanlar Heyeti tiyesidir. 1980 darbesini konu eden belgesel
film Zincibozan (2007), Sultan Abdtlaziz'in 1867'de Avrupa’ya yaptigt yolculugu
kRonu eden Sultan Avrupada (2009), Mahpeyker: Késem Sultan (2010) ve 7 Su-
bat Milli Istihbarat Teskilati (MIT) operasyonunun anlatildigt “Darbe” filmleri
senaristligini ve yapimcihgin tstlendigi projeler arasindadir. Ozgtirel, su anda
Yeni Birlik gazetesinin sahibi ve genel yayin yonetmenidir. Ayrica TRT Haberde
program yapmaktadir.
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Prof. John Packer

Professor John Packer is Associate Professor of Law and Di-
rector of the Human Rights Research and Education Centre
(HRREC) at the University of Ottawa in Canada. Prof. Packer
has worked for inter-governmental organisations for over 20

years, including in Geneva for the UN High Commissioner for

Refugees, the International Labour Organisation, and for the UN
High Commissioner for Human Rights. From 1995 to 2004, Prof. Packer served
as Senior Legal Adviser and then the first Director of the Office of the OSCE High
Commissioner on National Minorities in The Hague. In 2012 - 2014, Prof. Packer
was a Constitutions and Process Design Expert on the United Nation’s Standby
Team of Mediation Experts attached to the Department of Political Affairs, ad-
vising in numerous peace processes and political transitions around the world
focusing on conflict prevention and resolution, diversity management, constitu-
tional and legal reform, and the protection of human rights.

Dr. John Packer Kanada'da Ottawa Universitesi Hukuk Fakiiltesinde dogent ve
Insan Haklart Arastirma ve Egitim Merkezi (Human Rights Research and Edu-
cation Centre) muduruduir. 20 yil boyunca Packer BM Miilteciler Yiiksek Komi-
serligi, Uluslararast Calisma Orgtti ve BM Insan Haklart Yiksek Komiserligi
gibi Cenevrede bulunan hikiumetler arast 6rgtitlerde calismistir. 1995'ten 2004
kadar Lahey'de Packer Kidemli Hukuk Danismani, ardindan da Ulusal Azinliklar
Ytiksek Komiserligi birinci midira olarak gérev almistir. 2012-2014 yillarinda
Packer BM Arabuluculuk Uzmanlar ERibi siyasi iliskiler biriminde Anayasa ve
Stireclerin Tasarimi Uzmani olarak yer aldi. Diinyadaki bir¢ok baris stireci ve si-
yasi gegisler konusunda danismanlik yapan Pecker, catisma 6nleme ve ¢dzimd,
cesitlilik yonetimi, anayasa ve hukuk reformlar: ve insan haklart korumasina
odaklanmustir.

Jonathan Powell

Jonathan Powell is the founder and CEO of Inter Mediate, an
NGO devoted to conflict resolution around the world. In 2014,
Powell was appointed by former Prime Minister David Cam-
eron to be the UK’s Special Envoy to Libya. He also served as
Tony Blair’s Chief of Staff in opposition from 1995 to 1997 and

again as his Chief of Staff in Downing Street from 1997 to 2007. Prior
to his involvement in British politics, Powell was the British Government’s chief
negotiator on Northern Ireland from 1997 to 2007 and played a key part in lead-
ing the peace negotiations and its implementation.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Ortadogu, Latin Amerika ve Asya'da yasanan catismalarin ¢ézimu tizerine cali-
san ve devletten bagimsiz arabuluculuk kurumu olan Birlesik Krallik merkezli In-
ter Mediate’'in kurucusudur ve Icra Kurulu Baskanidir. 2014 yilinda Birlesik Kral-
lik Basbakanit David Cameron tarafindan Libya konusunda Ozel Temsilci olarak
atanmustir. 1995-2007 yillart arasinda Birlesik Krallik eski Basbakant Tony Blair
kabinesinde Basbakanlik Personel Daire Baskanligi gérevinde bulunmus, 1997
yihindan itibaren Kuzey Irlanda sorununun ¢ézami i¢in yapilan gérismelere Bri-
tanya adina basmiizakereci olarak katilmistir. 1978-79 yillart arasinda BBC ve
Granada TV icin gazeteci olarak calismis, 1979-1994 yillart arasinda ise Britanya
adina diplomathk yapmustir.

Sir Kieran Prendergast

Sir Kieran Prendergast is a former British diplomat who served
as the Under-Secretary General for Political Affairs at the Unit-
ed Nations from 1997 to 2005 and as High Commissioner to
Kenya from 1992 to 1995 and to Zimbabwe from 1989 to 1992.
During his time at the UN, Prendergast stressed the human rights
violations and ethnic cleansing that occurred during the War in Darfur and was
involved in the 2004 Cyprus reunification negotiations. Since his retirement
from the UN, he has conducted research at the Belfer Center for Science and
International Affairs (United States) and is a member of the Advisory Council
of Independent Diplomat (United States). Prendergast also holds a number of
positions, including Chairman of the Anglo-Turkish Society, a Trustee of the Beit
Trust, and Senior Adviser at the Centre for Humanitarian Dialogue.

Birlesik Krallik Disisleri Bakanlig: biinyesinde aralarinda Kibris, Tirkiye, Israil,
Hollanda, Kenya ve ABD'de diplomat olarak ¢alismstir. Birlesik Krallik Disisleri
ve Milletler Toplulugu Birosunun (Foreign and Commonwealth Office) Giiney
Afrikadaki Apartheid rejimi ve Namibya konulariyla ilgilenen birimine baskanlik
etmistir. Bir dénem BM Siyasal Iliskiler Biriminde Mustesar olarak ¢alismis, BM
Genel Sekreterinin Baris ve Guivenlik konulu yénetim kurulu toplantilarinin du-
zenleyiciligini yapmus, Afganistan, Burundi, Kibris, Demokratik Kongo Cumhuri-
yeti, Dogu Timor gibi bélgelerde baris cabalarina dahil olmustur.
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Rajesh Rai

Rajesh Rai was called to the Bar in 1993 with his areas of ex-
pertise including human rights law, immigration and asylum law,
and public law. He has been treasurer of IMCB Chambers (Lon-
don) since 2015 and has also been a Director of an AIM-listed in-
vestment company where he led their renewable energy portfolio.
Rai is a frequent lecturer on a wide variety of legal issues, including
immigration and asylum law and freedom of experience (Bar of Armenia), minority
linguistic rights (European Parliament), and women’s and children’s rights in areas
of conflict (cross-border conference to NGOs working in Kurdish regions). He is
also Founder Director of HIC, a community centred NGO based in Cameroon.

1993 yilinda Ingiltere ve Galler Barosu'na kaydolmustur. Insan Haklart Hukuku,
Go¢cmenlik ve Siginma Hakki hukuku ile Kamu Hukuku temel uzmanhk alanlaridir.
Kamerundaki HIC isimli sivil toplum 6rgttt ile Ugandadaki Human Energy isimli
sirketin kurucusudur. Bir dénem The Joint Council for the Welfare of Immigrants
- JCWI - (G6é¢menlerin Refahi icin Ortak Konsey) direktérltigiint yaprmustir. Basta
Ingiltere ve Galler Barosu Insan Haklar: Komisyonu adina olmak tizere uluslararast
alanda 6zellikle Avrupa, Asya, Afrika, ABD ve Hindistan'da ¢ok cesitli hukuki konu-
lar tizerine seminerler ve dersler vermistir.

Sir David Reddaway

Sir David Reddaway is a retired British diplomat currently serving as
Chief Executive and Clerk of the Goldsmiths’ Company in London.
During his previous career in the Foreign and Commonwealth Of-
fice, he served as Ambassador to Turkey (2009-2014), Ambassador
to Ireland (2006-2009), High Commissioner to Canada (2003-2006),
UK Special Representative for Afghanistan (2002), and Charge dAffaires
in Iran (1990-1993). His other assignments were to Argentina, India, Spain, and Iran,
where he was first posted during the Iranian Revolution.

Halen cesitli 6zel sirket ve tniversitelere danisman, yénetim kurulu tyesi ve kon-
stiltasyon uzmarnu olarak hizmet etmektedir. 2016 yiinin Ocak ayindan bu yana
Londra Universitesi btinyesindeki Goldsmith Kolejinde Konsey tiyesi ve Goldsmith
sirketinde yonetici katip olarak gérev yapmaya baslamustir. Bir dénem Birlesik Kral-
lik adina Ttrkiye ve Irlanda Cumhuriyeti Baytikelcisi olarak gérev yapan Reddaway
bu gérevinden énce Birlesik Krallik adina Kanada'da Ytiksek Misyon Temsilcisi, Af-
ganistanda Ozel Temsilci, Iranda ise Diplomatik temsilci olarak gérevyapmistir. Bu
gérevlerinin yaru sira Ispanya, Arjantin, ve Hindistanda diplomatik gérevler tst-
lenmistir.

TURKIYE’DE YENI BiR BARIS iGiN HUKUKi GEREKLILIKLER

Prof. Naomi Roht-Arriaza

Professor Naomi Roht-Arriaza is a Distinguished Professor of
Law at the Hastings College of Law, University of California
(San Francisco) and is renowned globally for her expertise in
transitional justice, international human rights law, and inter-
national humanitarian law. She has extensive knowledge of, and
experience in, post-conflict procedures in Latin America and Africa.
Roht-Arriaza has contributed to the defence of human rights through legal and
social counselling, her position as academic chair, and her published academic
works.

Prof. Naomi Roht-Arriaza Amerika Birlesik Devletlerinin San Francisco sehrin-
deki UC Hastings College of the Law isimli Hukuk okulunda 6gretim tyesi olarak
gérev yapmaktadir. Gegis Dénemi Adaleti, Insan Haklari Ihlalleri, Uluslararast
Ceza Hukuku ve Ktiresel Cevre Sorunlart gibi konular uzmanlk alanina girmek-
tedir.

Dr. Mehmet Ufuk Uras

Mehmet Ufuk Uras is a co-founder and member of social liberal
Greens and the Left Party of the Future, founded as a merger of
the Greens and the Equality and Democracy Party. He was pre-
viously a former leader of the now-defunct University Lecturers’
Union (Ogretim Elemanlar: Sendikasi) and was elected the chairman
of Freedom and Solidarity Party in 1996. Ufuk resigned from the leadership after
the 2002 general election. Ufuk ran a successful campaign as a “common candi-
date of the Left”, standing on the independents’ ticket, backed by Kurdish-based
Democratic Society Party and several left-wing, environmentalist and pro-peace
groups in the 2007 general election. He resigned from the Freedom and Solidar-
ity Party on 19 June 2009. After the Democratic Society Party was dissolved in
December 2009, he joined forces with the remaining Kurdish MPs in the Peace
and Democracy Party group. On 25 November 2012, he became a co-founder and
member of social liberal Greens and the Left Party of the Future, founded as a
merger of the Greens and the Equality and Democracy Party. Ufuk is a member
of the Dialogue Group and is the writer of several books on Turkish politics.

Dr. Mehmet Ufuk Uras Istanbul Universitesi [ktisat Fakultesinde lisans, ytksek
lisans ve doktora 6grenimini tamamladiktan sonra, milletvekili secilene kadar
Istanbul Universitesi Iktisat Faktltesi, Siyaset Bilimi ve Uluslararast Iliskiler Bé-
liimi'nde yardimci dogent doktor olarak gérev yapmustir. 22 Temmuz 2007 genel
secimlerinde Istanbul 1. Bélge'den bagimsiz milletvekili aday: olmustur. Secimle-
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rin sonucunda %3,85 orantyla yani 81.486 oy alarak Istanbul 1. Bélge'den ba-
gimsiz milletvekili olarak 23. dénem meclisine girmistir. Secimler éncesinde lider-
liginden ayrildigi Ozgtrliik ve Dayanisma Partisi (ODP) Genel baskanhgina 11
Subat 2008de yapilan 5. Olagan Kongresi'ni takiben geri donmusttr. 17 Haziran
20009 tarihinde, partinin dar grupcu bir anlayisa kaydig: distincesi ve sol siyase-
tin daha genis bir yelpazeye ulasmast iddiastyla bir grup arkadastyla Ozgurlik
ve Dayarisma Partisi'nden istifa etmistir. ODP'den ayrilistyla birlikte Esitlik ve
Demokrasi Partisi kurulus stirecine katilmistir. DTP'nin 19 Risiye dustp grupsuz
kalmasindan sonra, Kirt sorununun parlamentoda ¢6ziilmesi gerektigini savu-
narak Baris ve Demokrasi Partisi (BDP) grubuna katilmistir. Ufuk Uras, segim
stirecinde, kurulus cagrisini yaptigi Esitlik ve Demokrasi Partisine iye olmustur.
25 Kasim 2012'de kurulan Yesiller ve Sol Gelecek Partisinin kurucularindandir ve
ayni zamanda PM Uyesidir. Uras’in ¢ok sayidaki yayinlart arasinda “ODP Soyle-
sileri’, “Ideolojilerin Sonu mu?” (Marksist Arastirmalar: Destek Odlti), “Sezgici-
ligin Sonu mu?’, “Baska Bir Siyaset Mumkuin’, “Kurtulus Savasinda Sol’, “Siyaset
Yazilart” ve “Alternatif Siyaset Arayislart” “Sokaktan Parlamentoya” “Séz Meclis-
ten Disart” ve “Meclis Notlart” adli kitaplart da bulunmaktadir.

Prof. Dr. Sevtap Yokus

Professor Dr Sevtap Yokus is a Law Faculty Member at Istanbul
Altinbas University in the Department of Constitutional Law.
She holds a PhD in Public Law from the Faculty of Law, Istanbul
University, awarded in 1995 for her thesis which assessed the
state of emergency regime in Turkey with reference to the Europe-
an Convention on Human Rights. She is a widely published expert in the areas
of Constitutional Law and Human Rights and has multiple years’ experience of
working as a university lecturer at undergraduate, postgraduate and doctoral
level. She also has experience of working as a lawyer in the European Court of
Human Rights.

Prof. Dr. Sevtap Yokus Istanbul Altinbas Universitesi Anayasa Hukuku Anabi-
lim Dali 6gretim tyesidir. Istanbul Universitesi Hukuk Fakiiltesi Kamu Hukuku
Doktora Programi binyesinde basladigi doktorasini “Avrupa Insan Haklart S6z-
lesmesi'nin Tirkiye'de Olagantisti Hal Rejimine Etkisi” bashkl tezle 1995 yilinda
tamamlamustir. Akademik gérevi sirasinda lisans, ytiksek lisans ve doktora asa-
masinda dersler veren Prof. Dr. Yokus ézellikle Anayasa Hukuku ve Insan hakla-
ri Hukuk alaninda uzmanlasnustir. Ayrica Avrupa Insan Haklart Mahkemesine
basvuruda pratik avukatlik deneyimi de bulunmaktadir.
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