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SEXUAL AND GENDER BASED VIOLENCE IN CONFLICT

International and internal armed conflicts have led to widespread incidents of sexual and gender based
violence

Protection of victims of such violence, who are largely women and girls, has become a priority for governments
and international organisations

International law unequivocally prohibits sexual or gender based violence in conflicts

Despite efforts to mainstream international law relating to sexual or gender based violence in conflicts
enforcement by States of binding provisions remains insufficient and a general climate of impunity prevails

BACKGROUND
What is sexual and gender based violence and who does it affect?

1.

Civilians account for the vast majority of those adversely affected by armed conflict. People of any gender can be
impacted by sexual or gender based violence in conflict but women and girls are particularly vulnerable.

Gender-based violence, broadly, is violence that is directed against a person on the basis of gender or sex. It
includes acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other
deprivations of liberty.' Sexual violence, in particular, concerns “any sexual act, attempt to obtain a sexual act,
unwanted sexual comments or advances, or acts to traffic, or otherwise directed against a person’s sexuality
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using coercion, by any person regardless of their relationship to the victim, in any setting.”" Acts of sexual
violence and gender-based violence (SGBV) are proscribed as crimes by many national and international laws and
are defined to encompass: rape, sexual slavery, forced prostitution, forced pregnancy, forced sterilization, and
any other form of sexual violence of a comparable gravity, including indecent assault, and trafficking.

SGBV is often used as a tactic of war to humiliate, dominate, instil fear, disperse and/or forcibly relocate civilians

from community or ethnic groups; perpetrated in this manner it can persist long after the cessation of hostilities."

INTERNATIONAL LEGAL INSTRUMENTS
What are the obligations on States and individuals to address conflict-related sexual and gender based violence?

4.

International law, both customary and normative, specifically prohibits SGBV by state or non-state actors (which
would include armed groups and private contractors) especially in the context of military conflict. States parties to
international treaties are under a duty to prevent or prosecute perpetrators of such crimes both under
international humanitarian law (IHL) and international human rights law (IHRL)." Under IHRL, generally, the State
is held accountable when it fails to address SGBV for instance, through access to justice and prosecuting crimes.
IHL, on the other hand, largely looks to hold individuals accountable for violations within a State or non-State
apparatus. Assessing which regime applies can be important because different standards and rules can apply.

International humanitarian law

5.

Provisions of IHL, which regulate conduct under “armed conflict”, require humane treatment of civilians,
prisoners, the wounded and sick and apply equally to both men and women.” There are, however, specific laws
focusing on women and girl children given the disproportionate effect of SGBV in conflict on them. IHL
criminalises conduct which constitutes SGBV. Acts of sexual violence which includes rape, enforced prostitution
and any form of indecent assault, if committed in the context of an armed conflict, constitute war crimes.”. A
State is required to “especially protect” women and children from sexual violence or the threat of sexual violence.
Women prisoners must be housed separately from men in particular to avoid sexual abuse." Individuals are to be
held criminally responsible for such acts.

Since WWII, a range of crimes and acts of sexual violence (rape or crimes involving a sexual element such as
trafficking/slavery) have also been gradually recognised by international bodies/tribunals/courts to constitute
crimes against humanity or acts of genocide. Such recognition has significantly extended the scope of charges that
may be brought against an individual for SGBV and have diluted the requirement for there to be an “armed
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conflict” for there to be a successful charge and/or prosecution.
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International human rights law

7.

In situations of “armed conflict” incidents of SGBV that occur can also be governed by IHRL although not
exclusively. In that sense, IHRL and refugee law complements the protection provided under IHL.

The Convention on the Elimination of Discrimination Against Women (CEDAW) accords women and girls the
right to equal protection or non-discriminatory application of IHL norms in times of armed conflict.” It imposes
upon States parties an obligation, including due diligence, to prevent, investigate, punish and ensure redress
for crimes against women by either State or non-State actors.” This duty extends to non-citizens of a State
including internally displaced persons, refugees, asylum-seekers and stateless persons, within their territory or
effective control (which could, therefore, require States to apply the provision extra-territorially).”

International resolutions

9.

The UN Security Council (UNSC) following resolution 1325 (2000) called upon all parties to armed conflict to
take special measures to protect women and girls from SGBV particularly rape and other forms of sexual
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abuse.™ Since then the UNSC is competent to deal with all kinds of sexual violence in situations of conflict or in
post-conflict situations and is able to enforce its resolutions under Chapter VII of the UN Charter.® UNSC
resolutions are “binding” and, therefore, create obligations on its addressees which could include all UN

members States.

IMPLEMENTATION MECHANISMS
What are the means of accountability for sexual and gender based violence and are they effective?

10.

11.

12.

13.

The primary duty to prevent and prosecute SGBV ordinarily falls on the State in which an incident occurs. This
obligation, however, is not always met by the State concerned. In that instance, the concept of “universal
jurisdiction” entitles other States to prosecute and punish perpetrators of war crimes and crimes against
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humanity.™ In reality, universal jurisdiction is rarely applied due to diplomatic considerations and respect for
the principle of sovereignty of nation States.” There are also the practical difficulties for the prosecuting State
to gather evidence and arrest perpetrators.

International treaties can bind States. As all States, however, are not signatories to international human rights
treaties they are not consequently bound. States parties who are signatories could still prohibit individual
complaints which would restrict application. Furthermore, the fact that there is no legally binding international
human rights instrument exclusively focused on proscribing SGBV is particularly limiting."

The UNSC is competent to intervene in armed conflicts where SGBV occurs." Measures which the UNSC can
adopt include but are not limited to referral to ICC (where a State is not a party) or the creation of ad hoc
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tribunals.™ Such measures, however, require the consent of permanent members which are entitled to veto
resolutions.”™

Alongside the practical constraints of using international mechanisms for accountability, on-the-ground factors
hamper the elimination of conflict-related SGBV. Under-reporting of endemic sexual violence makes
assessment of magnitude difficult. Primarily, victims are reluctant to come forward due to feelings of guilt,
shame, fear of societal stigma, or rejection from the community. Lack of medical assistance also reduces the
ability to evidence and document SGBV in conflict, which precludes successful investigation and ultimately

prosecution.”
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