This project is funded by

4
Norwegian Ministry gy o .
yg of Foreign Affairs v Irish Aid
Ministry of Foreign Affairs of the An Roinn Gnéthai Eachtracha agus Tradéla
Netherlands Department of Foreign Affairs and Trade

European Union

Supporting Inclusive Dialogue at a Challenging Time in Turkey
| D P I Democratic

Progress
Institute

ELECTIONS AND THE PRESIDENTIAL SYSTEM IN TURKEY

IS A RETURN TO DEMOCRATISATION POSSIBLE IN THIS NEW PERIOD?

Sevtap Yokus!
August 2018

! Professor at the Department of Constitutional Law, Faculty of Law, Altinbas University.



Contents

FOTBWOIT ..ttt bbbttt e bbb bRt et e e e bbb e bt et e e s e eneenean 3
T T [N ot A o] o OSSP PP 4
The Electroral System in Turkey and the 2018 EICtions ...........ccceevievviiieie e 5
The Political and Legal Results of the Presidential SYStem ...........cccocvviviiiiiiiniinieseeseene 13
Is there a Possibility of Returning to Democratic Order and Non-Conflic under the

Presidential SYSTEM? ..o 25
CONCIUSION ...ttt bbbt b et e e bbbttt b e e s eneeneas 35



FOREWORD

This assessment prepared for Democratic Progress Institute (DPI) by Constitutional Lawyer
Prof. Dr. Sevtap Yokus provides an analysis of the June 2018 presidential and parliamentary
elections in Turkey. It goes on to consider the potential impacts of the subsequent transition
from a parliamentary-oriented political tradition to a new presidential system on
democratisation processes in the country. The paper addresses crucial questions of how the
relationship between the executive and the legislature will play out in the implementation of
this new system, including how the legislative branch will take up the role created for it in this
new period. In considering how democracy and the rule of law can be ensured under the new
system, methods of democratising politics as a means of balancing power under current
circumstances are explored. The development of local self-government in Turkey is identified

as the chief democratic mechanism that can serve social peace.

The author concludes that in order for Turkey to restart on a course of democratisation diverse
voices including economic actors, civil society organisations and opposition parties all need to
make more concerted demands for democratisation, freedoms, and the resolution of the

conflict through political means.

This assessment is one in a series prepared for DPI by the author and other diverse voices in
Turkey which contribute to DPI’s ongoing appraisal of the situation on the ground in Turkey,
particularly with regard to democratisation and resolution processes at a time of significant
political change. Further assessments of this kind representing a broad range of regional and
international viewpoints will continue to be provided by the Institute.

Prof. Dr. Yokus is the Head of the Department of Public and Constitutional Law at Altinbas
University and a member of DPI’s Council of Experts. The views and opinions expressed in
this assessment are those of the author and do not necessarily reflect the official position of
DPI.

(i

Kerim Yildiz
Chief Executive Officer

Democratic Progress Institute



Introduction

Turkey is undergoing a structural transformation in its adoption of the “Presidential System of
Government”. Starting with the Basic Law (Kanuni Esasi), the Ottoman Empire made attempts at
employing the parliamentary system from 1876 onwards during the Constitutional Era. Towards the
founding of the Republic, all powers were concentrated in the parliament with the 1921 constitution,
and a parliamentary tradition has continued since then. In this context, the presidential and general
elections of 2018 have ushered in a completely different era, moving Turkey away from its

parliamentary-oriented political tradition.

Under the Presidential System, the executive power is wielded by one person, in a manner
reminiscent of how a company is run. Indeed, during the run-up to the last elections, the
organisational scheme for the ministers, and other units under the President, was explained in terms
of business administration. The first, inner circle around the President is made up of finance,
communications, human resources, technology, and investment offices. Another circle comprises
boards, which will make policies in different areas, and ministries surrounding these boards. Looking
at this organisational scheme, as well as the system itself, it is clear that there will be a desire to
shape all state institutions and organisations, including the executive, according to this model. For
the first time in the Republic of Turkey, the executive is privileged over the legislature on an

institutional level.

The past two years of Turkey’s state of emergency were also a preparation for the transformation, as
a result of which the executive became the principal and sole determinant power, under the slogan
“a strong state”. Furthermore, during the same period, the state of emergency legislation and
practices, unchecked by any judicial control, greatly damaged the already weak principles of the rule
of law and democracy. At the same time, the political earthquake and its aftershock, created by the
attempted coup, caused social upheaval, polarisation, tensions and even the victimisation of some
social groups. In addition to all these, because of the economic downturn, the purchasing power of

large swathes of society has considerably decreased.

Constitutionally and politically, Turkey will be facing two essential questions in the coming period.
Firstly, what will be the relationship between the executive and the legislature, and how will the
legislative branch take up the role created for it in this new period? Secondly, how will democracy
and the rule of law be ensured under the new system? Despite all negative conditions with regards
to the principles of the rule of law and democracy, might there be a way out? Based on these
guestions, we may say that in the near future in Turkey, one of two options will be taken up. Either

those methods employed in establishing the new system will become more entrenched and



permanent, thus completely obliterating all chance of arriving at democratic values and a state of
law; or effort will be made to integrate democratic principles and the rule of law into the new

system.

This study will first look at the 2018 presidential and parliamentary elections, analysing them with an
awareness of the undemocratic qualities of Turkey’s electoral system. It will then analyse those
features of the new “Presidential System of Government” that might destroy the checks and
balances between government bodies, with latest examples from actual practice. Finally, it will look
at methods of democratising politics as a means of balancing power under current circumstances and
discuss the development of local self-government in Turkey as the chief democratic mechanism that

will serve social peace.

l. THE ELECTORAL SYSTEM IN TURKEY AND THE 2018 ELECTIONS

A. The 10% Threshold Electoral System in Turkey

The Law on Parliamentary Elections numbered 2839 in Turkey dates from the time of the 1980 coup,
protected by the provisional Article 15 which was in force until the 2001 Constitutional Amendments
and prevented the supervision of the Constitutional Court. Drafted by the privy council, this law was
passed by the National Security Council (MGK) and came into effect. Like all laws passed in the period
following the 1980 coup, the Law of Parliamentary Elections was essentially undemocratic and aimed
to create both stability and a strong executive. Since the intention behind this law was to prevent the
formation of coalition or minority parliaments, that had in the past caused governmental crises, the
10% threshold created a greater opportunity of representation for bigger parties. A majority system
was combined with proportional representation, and a countrywide 10% threshold in addition to the
d’Hondt method of proportional representation was adopted. In addition to the countrywide
threshold, the same law also brought the electoral district threshold, which was later abolished by
the Constitutional Court. According to the electoral district threshold, the number of valid votes cast
in each province was divided by the minimum number of MPs that had to take seats, and parties that

did not pass the threshold number obtained in this manner were left out of the race.?

The 10% electoral threshold in Turkey may be perceived as being high enough to cause a majority

structure in the parliament. However, in pluralistic societies like Turkey, there is always a risk of

2 Necmi Yiizbasioglu, “Tiirkiye’de Uygulanan Segim Sistemleri ve Bunlara iliskin Anayasa Mahkemesi Kararlarina
Gore Nasil Bir Secim Sistemi”, iUHFM, C.L.V(1996), p. 123.



majority rule turning into the dictatorship of the majority. Indeed, during the last elections there
were debates around both the electoral system and the 10% threshold regarding precisely this point.
There is a great risk of being confronted by political instability in this quest for governmental stability.
Although representational democracy and democratic society are both concepts provided for by the
constitution, because methods like the 10% threshold that drive these two concepts away from one
another are also embedded within the system, this system cannot be made to comply with a
pluralistic societal basis. The fundamental problem is that the pluralist tendencies within society are
not reflected on the level of political pluralism. The countrywide 10% threshold aimed for stability by
bringing proportional representation and a majority system together. However, the 10% threshold
harms the principle of pluralism, imperative for a democratic society and also the principle of
representational justice, which has to be ensured through electoral systems if a democratic political

life is to exist.

The 10% threshold proportional representation system of Turkey prevents many political parties
from entering the Parliament, because the threshold is too high. A countrywide 10% threshold is high
enough to transform the electoral system into a majoritarian electoral system. There is no chance of
representation for voters who do not support powerful parties. This constitutes a problem regarding
democratic participation in government, and its negative effects are further amplified due to a lack of
other democratic means, such as tools for the people’s direct participation. The voters feel they have
to choose parties that have a chance to enter the parliament even if they don’t want to vote for
these parties, and so there is no real element of choice. Furthermore, instead of primary elections,
candidates are determined by political parties’ headquarters, so the will of the voters is curtailed
even further. Due to this lack of in-party democracy and because they have no role at all in choosing
the candidates, voters are usually forced to vote for candidates imposed on them by the leader of
the political party. Also, voters mostly choose to vote for parties that have a high chance of entering

the Parliament, and their MP candidates, determined by the party leader.?

The practice of the countrywide 10% threshold in Turkey was brought to the Constitutional Court
with the argument that it was unconstitutional, but even though the Constitutional Court abolished
the legal provision regulating the electoral distict threshold, it did not find the countrywide threshold
to be in contravention of the constitution’s principle of representational justice. The Constitutional
Court upheld that: “It is clear that the measures upheld on the calculation of MPs to be given to the
political parties participating in the election and which pass the countrywide 10% threshold, as

prescribed by Article 33 of Law numbered 2839, are in effect through the discretion of the legislative

3 Sevtap Yokus, “Turkiye’de %10 Segim Barajina iliskin Hukuksal ve Siyasal Tartismalar”, Hukuk ve Adalet
Elestirel Hukuk Dergisi, 4:11, Summer 2007, pp. 299, 300.



organ. Despite the uncompromising compliance of electoral systems to constitutional principles, they
sometimes contain some obligatory conditions. These thresholds are rooted in the nature of the
system and expressed in percentages; as long as they don’t cause extraordinary conditions that limit
the right to elect and be elected, they are determinations that are acceptable, and in no way in
contravention of the constitution. To intervene in the numbers or the percentage of the limit and the
moderate threshold decreed by the legislative organ in a constitutional framework is not appropriate
for the purposes of judicial supervision. The 10% threshold is also in line with the principle of stability

in administration and the principle of representational justice.”*

For years, various groups in Turkey have argued for the countrywide 10% threshold to be lowered.
This was also proposed by the Parliamentary Assembly of the Council of Europe.®> These proposals
both focused on the fact that the numbers of votes which remained below the threshold were high

enough to necessitate these proposals’ being heeded to. ®

Some of the reports prepared by the Venice Commission’ in order to establish common standards for
political parties and elections in EU candidate countries are directly concerned with the effect of
electoral law on minorities, and within this context they also look at electoral thresholds. In one such
report on the relationship between electoral systems and the representation of minorities, in the
part concerning Turkey the countrywide 10% threshold is evaluated. According to the report, the
countrywide 10% threshold means that from the perspective of the parties not represented in the
parliament because they could not pass the threshold, the threshold serves to obstruct their
representation in the parliament despite the absence of any legal prohibitions. Such criticism focuses
on the obstruction of the representation of those parties who remained below the countrywide 10%
threshold, and constraints imposed on political parties. In light of these determinations, a lowering of

the countrywide 10% threshold is proposed.®

It is impossible to separate the right to free elections and democracy from the electoral system.
There may be examples of democracies that are not directly affected by negative outcomes of
electoral systems, but the different traditions of democracy, politics and sociological conditions in

every country will create different outcomes in every case. For countries where there is an electoral

4 AYM, E:1995/54, K:1995/59, K.T:18.11.1995, AYMKD, 31/2, p. 854.

5 Report by H. Swoboda, 19 November 1998.

6 Biilent Tanér, Tiirkiye’de Demokratik Standartlarin Yiikseltilmesi Tartismalar ve Son Gelismeler, Tiirk
Sanayicileri ve isadamlari Dernegi Yayinlari, istanbul 1999, p. 88.

7 The full name of the Venice Commission is the European Commission for Democracy through Law. The
Commission is an advisory body of the Council of Europe, providing legal and constitutional advice to Council
member-states.

8 http://www.venice.coe.int/WebForms/pages/default.aspx?p=01 main_reference _documents&lang=EN




system to ensure the majority of one single party in the parliament, political stability is not the same
across the board. In some countries, due to their strong tradition of a democratic culture, these
electoral systems do not cause political instability, and they don’t harm the democratic process in
any way. However, in countries such as Turkey that have entrenched problems regarding democratic
process, when a party in parliament has decisive majority in the executive, social groups that do not

support the party in question are sometimes subjected to serious oppression.

Another negative aspect of Turkey’s electoral system which thus enables the majority to rule single-
handedly is that there is no in-party democracy where candidate MPs are nominated prior to the
elections. The electoral system in practice makes both the party representing the majority and the
party leader within the party powerful. The power of the leader is obvious even before the elections,
when candidates are nominated. The leader nominates the candidate MPs on his or her own. The
leader of the ruling party formed by the majority in fact determines the parliamentary majority on
his or her own as well. The party whose candidate is elected President both forms the parliamentary

majority and acts in unison with the President, who has the sole control over the executive power.®

In Turkey’s political life, the party leaders’ control over the MPs is total. This system makes the party
leader unchangeable. Since the party leader is the only one who nominates the MPs, loyalty to him
or her becomes essential. Because of this, horizontal alliances between the MPs that might affect the
party leader do not take place. As a result, MPs are not able to form new perspectives suitable to the
transformations undergone by society; they cannot create resolutions for problems facing them. The
great power wielded by the leader means that MPs loyal to their party cannot move forward.® After
the period of nominations and candidacy is over as well, calculations of being nominated for one
more term mean that loyalty to the leader is still much more important than merit, expertise or
productivity. In order to establish and preserve close links with the leader, MPs make great
concessions on their thoughts and even characters. The competent bodies of parties cannot function,
and MPs are excluded from politics. The absence of in-party democracy curtails the legislative

function to a great degree.

The real cause behind the increasing power of the leader is the absence of in-party democracy in
Turkey’s political parties. The leader of the party that gains parliamentary majority thanks to an
election system which permits parliamentary majority thus becomes the sole representative of the

majority in addition to his in-party power. The leader is thus able to single-handedly direct political

9 Sevtap Yokus, Tiirkiye’de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, p. 127.
10 {Iter Turan, “Tiirkiye’de Parlamenter Sistemin Sorunlari ve G6ziim Onerileri” Semineri, Tiirkiye isveren
Sendikalari Konfederasyonu 35.Yil, Ankara 1997, p. 60.



life, resulting in a very negative effect on the pluralistic structure which forms the basis of a

democratic society.

Turkey’s political reality being what it is, thinking that majoritarian electoral systems can also yield
democratic results, and evaluating the connection between the electoral system and democratic
society in Turkey according to the standards in Western European countries, may bring us to
misleading conclusions. In this context, Turkey’s democracy must be evaluated on its own terms,
with its own social and political formation in mind. Choosing an electoral model that does not permit
the obstruction of democratic channels while keeping Turkey’s unique circumstances in mind is one

of the foremost conditions of democratisation.

B. The Presidential and Parliamentary Elections of 2018 in Turkey

During the last two years in Turkey, thanks to the constitutional regulations on the state of
emergency regime and the legislation enabled by these regulations, an unconstitutional regime came
into effect countrywide, particularly through decrees having the force of law and also through

obstruction of judicial checks.

The presidential and parliamentary elections that would enable the constitutional amendments
made under the state of emergency regime to come into effect were also held under the state of
emergency regime. The elections were not held under democratic and fair conditions. Moreover, the
electoral system in Turkey and the results it would create specifically in the case of the 2018

elections were the most important points of discussion prior to the elections.

A practical alliance was established between the AK Party and the Nationalist Movement Party (AKP-
MHP) prior to the elections, and in order to gain electoral victory, a law known as the “Electoral Law”
was drafted. Some amendments were made to the Electoral Law with “The Law Amending the Law
on Fundamental Provisions of Elections and Electoral Registers and Certain Laws”!! dated 13 March
2018, numbered 7102 and 298. These amendments aimed not just to institutionalise the alliance
between AKP and MHP, but also to avert some risks regarding the election. The chief risk was the
“No” bloc in the referendum acting in a de facto union in the elections as well. Especially for the
presidential election, if there happened to be a second round, it was thought that such a union would

constitute a huge risk.

1 Secimlerin Temel Hiikiimleri Ve Secmen Kiitiikleri Hakkinda Kanun ile Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanun, Resmi Gazete, 16 March 2018, no.:30362.



With the provisions concerning the alliance in the amended Electoral Law, the ruling party aimed to
draw the support of all parties which had concerns about passing the threshold. The MHP alliance
was largely supported by its own base. Also, it counted on gaining the majority of votes with the
support of these small parties with threshold concerns. The amendment made to the Electoral Law
concerning the alliance would enable even the smallest parties to cross the threshold and win MP
seats. In the context of Turkey’s 10% threshold electoral system, this was seen as a great opportunity

indeed for small parties.

The Law Amending the Law on Fundamental Provisions of Elections and Electoral Registers and
Certain Laws numbered 298 contains provisions regarding electoral alliances between political

parties. Accordingly:

“Electoral Alliance

ARTICLE 12/A- Political parties which qualify for participation in the election can do so

through alliances. Political parties that form alliances present their own list of candidates.

Political parties which decide to participate in the election in an alliance present the protocol
of alliance, undersigned by their chairpersons, to the Supreme Electoral Council in seven days
from the beginning of the election. The protocol of alliance may be amended in the same

manner until two days before the deadline for the admission of the candidate list.

In the case of the political parties deciding to do so, the title of the alliance and other matters

that do not contravene the laws may be included in the protocol of alliance.

Until three days before the deadline for the admission of the candidate lists, political parties
may opt out of the alliance through notifying the Supreme Electoral Council. This is promptly
reported by the Supreme Electoral Council to other political parties within the same alliance.
In such cases, the alliance continues to exist between the remaining parties. Until 17:00 on
the following day of this announcement, other political parties within the alliance may

change the protocol of alliance or opt out of the alliance.

Procedures and principles concerning the implementation of this article as well as other

matters concerning the electoral alliance are determined by the Supreme Electoral Council.”

ARTICLE 16- The below paragraph has been added to Article 16 of the Law numbered 2839, to

be inserted after the second paragraph.
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“In the case of a political party qualified to participate in the election not participating in the
election, a member of this party may be nominated by another political party with the written

consent of himself or herself and the political party they belong to.”

According to the provision contained in the Article 20 of the same Law, “In the case of an electoral
alliance being formed, the sum total of the valid votes cast for the political parties within the alliance
is counted in the calculation of the ten percent threshold; no separate calculation of a threshold for
these political parties is made.” Article 21 of the Law states: “In calculating the number of MP seats
won by the alliance, the sum total of the votes cast for the political parties forming the alliance are
principal. The total MP seats won by the alliance are shared between the political parties within the

alliance based on the valid votes cast for each, based on the procedure outlined in this article.”

The political parties entered the elections having formed their alliances. The AK Party (AKP),
Nationalist Movement Party (MHP) and the Great Unity Party (BBP) formed the conservative-
nationalist alliance. The Republican People’s Party (CHP), lyi/ Good Party (IP), Felicity Party (SP) and
the Democrat Party (DP) formed the counter-alliance. The main objective of the alliance formed
around AKP was to extend power, whereas the alliance around CHP mainly aimed to indirectly
weaken the AKP alliance through helping the political parties in its own formation cross the 10%
threshold. As a result, with the exception of the Peoples’ Democratic Party (HDP), those political
parties which ran the risk of not crossing the electoral threshold joined alliances to bypass this
problem. The countrywide 10% threshold thus remained a point of discussion only with regards to

HDP.

The presidential and parliamentary elections were held on the same day on 24 June 2018. If no
candidate got 51% of the votes during the first round of the presidential election, the second round
would be held in two weeks’ time from the first round, and the two candidates with the most votes
would be competing on this second round, with the winner of the simple majority of the votes (half

plus one) also being the winner of the election.

Due to the alliances formed, parliamentary and presidential elections would have to be evaluated
separately. The gradually increasing possibility for the parliamentary election was that the threshold
would be crossed, a number of parties would enter the parliament and thus a multipartite
composition in the parliament would be achieved. It was not obvious whether AKP would be able to
hold on to its current level of parliamentary majority. The President, and presidential candidate of
the AKP-MHP alliance, Tayyip Erdogan stressed in his addresses to his base that he wanted the

parliamentary majority.
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HDP’s problems with crossing the threshold was a constant on the electoral agenda. A great number
of its personnel were in prison and it did not have many opportunities for active canvassing, which
decreased its chance of crossing the threshold. Because of the electoral system, the votes of those
parties that could not cross the threshold would be reflected in the bigger party’s votes. That is to
say, if HDP was not able to cross the countrywide threshold, despite the large amount of votes it
might receive in the Kurdish provinces, AKP which ran as the second biggest party in those provinces
would be able to take almost all of the MP seats. This is why the President and the presidential
candidate, who also spoke as the leader of his own party, particularly devoted so much time to

demanding that HDP be left below the electoral threshold by the voters.

In the presidential elections it seemed likely for the “People’s Alliance” to win 51% of the vote in the
first round; but if it didn’t, it would probably have competed with CHP’s candidate in the second
round. In that case, it would have faced a front united around anti-AKP sentiment, as was the case
during the referendum for constitutional reform. This, however, was thought to be an unlikely
scenario. The nationalist-conservative front had the upper hand thanks to the international state of
affairs, particularly Turkey’s cross-border military operations and the nationalistic spirit stirred up by
them. Indeed, this precise situation was why the People’s Alliance had decided on snap elections in

the first place.

One of the widely speculated topics was that after the elections, the President would be in control of
more power than he had under the state of emergency, so there would not be any more need for the
state of emergency; however, if the President did not garner the legislative support he needed, he
would carry on with the state of emergency for a while longer in order to be able to exercise his
direct authority. This is because he has secret powers under the state of emergency regime,
independent of the Parliament’s composition. Decrees having the power of law that are passed
under the state of emergency cannot be subject to judicial review and the Parliament only has the
power to discuss them, thus opening the way to supervision. Normally, presidential decrees can be
checked by the Constitutional Court, and they become inoperative when the Parliament passes a

different law on the same subject.
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Il. THE POLITICAL AND LEGAL RESULTS OF THE PRESIDENTIAL SYSTEM
A. Transition to the Presidential System and its Chief Results

The “Presidential System of Government”, which came into effect as a result of Turkey’s presidential
and parliamentary elections of 2018 (which took place under the state of emergency regime), was
first determined by the Constitutional Reforms of 2017, which were also made under the state of
emergency regime.l? Until the Constitutional Reforms of 2017, reform and amendment attempts
concerning Turkey’s constitution aimed to democratise it, and widen the scope of freedoms. This was
certainly the case for the intense efforts between 2000 and 2015. Even though the authoritarian
contents of the Constitution were not entirely done away with, the pressure coming from the EU and
pro-freedom amendments aiming to democratise the domestic rule of law indicated that the
trajectory of constitutional transformation was towards extending freedoms, which was a good

thing.

In Turkey in 2015, the constitutional reform efforts undertaken in the period prior to the
announcement of the end of the resolution process aimed to extend the scope of rights and
freedoms. There was a series of different opinions concerning the formation of constitutional bodies
and their proceedings; generally, however, the democratic structures and procedures intended for
governmental bodies were far beyond the Constitution of 1982. The real objective, however, was to
create as wide a platform as possible for freedoms. Some of this process ran parallel to the conflict
resolution process. During this time, there was a chance that the conflict resolution process would be
crowned with a constitution of social peace. A Constitutional Reconciliation Commission was set up
in the parliament with participation of three members from each party in the parliament in order to
draft a new constitution; preparations thus began for the new constitution. However, the parties
were not able to come to an agreement on matters that would constitute the basis of the new
constitution. The efforts for a completely new constitution failed and the work was left unfinished.
Members of the parliamentary parties came together one last time on 10 February 2016 for the new
constitution??; after only two meetings, on 17 February 2016 they put an end to their efforts because

of differences in opinion, especially on the subject of the “presidential regime”.}* After this date,

1221.01.2017 tarih ve 6771 sayil Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina Dair Kanun, Resmi
Gazete, 11 February 2017, no.: 29976.

13 https://anayasa.tbmm.gov.tr/docs/mutabakat_kom/anayasa mutabakat komisyonu 10022016.pdf

14 “Anayasa Uzlasma Komisyonu dagildi; iste o tutanaga yansiyan konusmalar”, T24, 17 February 2016,
http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komisyonu-dagildi-iste-o-
tutanaga-yansiyan-konusmalar,328554
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discussions of a liberal and democratic constitution were completely replaced by efforts for the

“presidential regime” led by the ruling party.

Even prior to the adoption of the Presidential System of Government, the 1982 constitution
bestowed a great deal of power on the executive and the President as a result of the political
conditions that produced it, in order to provide stability; it did so to such a degree that the executive
overshadowed the other powers. The constitution favours authority as opposed to individual
freedoms; this is particularly revealed by the excessive power bestowed by it to the executive, and to
the President’s authority. This power reveals itself exponentially during times of state of
emergency.”® The declaration of the countrywide state of emergency in 2016 revealed the
authoritarian nature of the Constitution which was still the same in essence despite positive changes.
The Constitutional Reforms of 2017, which stressed the concept of a “strong state”, happened
around this time, and included in them was the “Presidential System of Government”. Made under
conditions of a state of emergency regime where all freedoms that would enable participation,
mainly those of speech and organisation, were suspended, the preparations for the constitutional

reforms were not democratic themselves.

The Constitutional Reforms of 2017 called the new system the Presidential System of Government;
however, at first there were also suggestions of a “Turkish-style presidential system”. The
governmental system brought about by the constitutional reforms does not in any way resemble a
standard presidential system. There is a strict separation of powers in the presidential system, which
will be absent from Turkey’s Presidential System. The checks and balances are completely bypassed.
The President has the power to renew the elections, to appoint vice presidents and ministers, senior
government officials and members to the Council of Judges and Prosecutors; these powers are not

checked by any other body, they are unlimited and unconditional.®

The intention behind the procedure of holding the presidential and parliamentary elections at the
same time under the Presidential System is to steer the electorate to vote for the President’s party.
With the determination that the President can have a party, the aim has been to secure a

parliamentary majority for the political party led by the elected President.

The Party-Member Presidency came into effect with the Constitutional Reforms of 2017, prior to the

elections; as a result, the President was not above party politics anymore, but a major arbiter of

b

15 Sevtap Yokus “1982 Anayasasi’nda Yiriitme Erkinin Agirhigi”, Maltepe Universitesi Hukuk Fakiiltesi Dergisi
(Prof. Dr. Ayferi Goze’ye Armagan), Maltepe Universitesi Yayinlari, 2004/1-2, istanbul, pp. 239-255.
16 Kemal Gézler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, p. 21.
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everyday politics.'” Indeed, the presidential elections of 2018 turned into a competition between the
leaders of political parties and with the support of the media, attention was concentrated on the

most powerful leader, thus steering the electorate in a certain direction.

The intention was to win a parliamentary majority controlled by the party-member President.
Considering the electoral system and the Political Parties Law in Turkey, this would mean a President
with his hand on the legislature. At the same time, it would make a fusion of state and political party
very likely. After the elections, it will be possible to realise this through a perpetual coalition with the

political party that acted as an ally in the run-up to the elections.

Under the Presidential System, the Parliament has no actual authority to renew the elections. This is
because the required majority (three fifths of all members) is actually impossible to secure,
considering that the majority in the legislature is under the President’s control. There is no
condition of duration or justification attached to the President’s power to renew the elections. The

President can use his power to renew the elections when he wants, and as often as he wants.®

Under the Presidential System, the President’s power to issue decrees has almost been elevated to
the level of a general regulative principle.’® The inalienability and non-transferability of the
executive power is not so absolute anymore, now that the President has the power to issue decrees
without the supervision of even one authorisation act issued by the legislature. Presidential decrees
do not require an authorisation act from the Parliament to pass them; moreover, these decrees do
not even have to be presented to the Parliament after being issued. The areas that can be regulated
by presidential decrees are very extensive. The formation of ministries, their dissolution, powers
and jurisdiction, organisational structure and the establishment of central and local organisations
are all matters that should be regulated by laws. However, the Constitutional Amendment Law
decrees that these issues will be regulated through presidential decrees. Similar categories that can
be regulated through presidential decrees are prescribed in a convoluted way in omnibus laws, and
extensive regulative sweep is accorded to them. The organisation and duties of the General
Secretariat of the National Security Council, regulated by laws, are now amenable to be regulated

by presidential decrees thanks to the amendments. Indeed, under the new system, very shortly

17 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanhoglu, “Tirk Tipi Baskanlik Sistemi”, Giincel Hukuk
Dergisi, March 2017, p. 54.

18 Ece Goztepe, “Cumhurbaskanlig Sistemine Gegis ve Anayasa Degisikligi”, Glincel Hukuk Dergisi, March 2017,
p. 49.

19 Ibid.
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after the President took office, these matters were regulated through a Presidential Decree On the

Organisation and Duties of the General Secretariat of the National Security Council.?°

Another way in which the President shares the power of legislation concerns the results of his
power to remand laws. Under the Presidential System, this power to remand turns into a dissuasive
veto. Previously, it was possible for the remanded law to be passed without change if a one-fourth
majority of all Parliament members was secured. Under the new system, an absolute majority is
required for this. If the President remands a law, the Parliament can pass it for the second time only
through an absolute majority (that is, one plus half of all members). In practice, this means that the

President is able to shape the laws, and to intervene in the legislative function.?!

Under the Presidential System, for the large part the legislature cannot supervise the executive
anymore. Motions of no confidence and inquiries, the chief methods of politically supervising the
policies of the executive and drawing public attention to issues, are no more.?? For there to be a
parliamentary inquiry into criminal liability, a three-fifths majority of all members must be secured;
in order to refer the case to the Supreme Court, a two-thirds majority of all members. Looking at
the parliamentary majorities required to use this legislative path, it is clear to see that finding the

President, vice presidents or ministers criminally liable has been rendered almost impossible.

The Parliament’s power over the budget, another important check against the executive, has also
lost its efficacy. The powers of the Parliament regarding the Budget Law have been limited. If the
Budget Law Proposal, presented by the President, is not discussed and put into effect in time by the
Parliament, the budget of the previous year will be adapted to the current year’s inflation and put
into effect. In this way, the executive will never be without a budget; the legislature will not be able
to use the budget as a check and balance against the executive, and it will be ineffectual with regards

to the budget as far as the President is concerned.

Under the Presidential System the President has the power to single-handedly appoint the vice
presidents, ministers and senior bureaucrats. Indeed, when the President took office on 9 July 2018,

he also appointed the vice president and ministers.

If the President appoints an MP as a minister or a vice president, the appointed individual will not be

an MP anymore, and when his or her post as a minister or vice president is terminated in any way, he

20 Kararname Numarasi:6, Resmi Gazete, 15 July 2018, no.:30479.
21 Demirhan Burak Celik, 2017, p. 55.
22 S{jheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi”, Glincel Hukuk Dergisi, March 2017, p. 38.
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or she will not be able to be an MP again. This will mean that the President will have even more

control over vice presidents and ministers who cannot return to their previous posts as MPs.?

Under the previous system, it was possible for the State Supervisory Council to regulate its
proceedings, the terms of office of its members and other personnel affairs through laws; under the
new system, these matters are regulated through presidential decrees. This board, whose members
are appointed by President, which works entirely under him and acts only on his request, now has
the power to conduct administrative investigations thanks to the constitutional amendments. The
armed forces are now also within the purview of the State Supervisory Council. According to the

IM

constitutional amendments of 2017 that ushered in the Presidential System, the Council “conducts all
manner of administrative investigations, inquiries, examinations and inspections in all public
institutions and organisations, and in all organisations where more than half of the capital is
contributed to by these institutions and organisations, in all levels of professional organisations for
both employers and employees, in all public interest associations and foundations on the President’s
request.” Within the framework of this provision, the organisation, duties and operation of the State

Supervisory Council was regulated by a presidential decree following the adoption of the Presidential

System.?

As per the constitutional reforms of 2017, all procedures and principles concerning the appointment
of senior government officials are regulated by presidential decrees. This was also regulated by a

presidential decree after the President took office.?

With the constitutional reform which decrees that the appointment of senior government officials is
going to be regulated through presidential decrees, a secret area of executive has been opened up.
Under current circumstances, the procedures and principles of appointment within the state
bureaucracy are regulated by a number of special laws, starting with the Civil Servants Law; the fact
that there is an explicit statement saying this power is now going to be yielded through presidential
decrees might be to prevent the legislature from making regulations in this area. The President will
single-handedly decide who is going to be appointed to senior public positions and according to

which criteria.?®

23 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanun’a iliskin
Degerlendirmeler”, Giincel Hukuk Dergisi, March 2017, p. 60.

24 Kararname Numarasi:5, Resmi Gazete, 15 July 2018, no.:30479.

25 Kararname Numarasi:3, Resmi Gazete, 10 July 2018, no.:30479.
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This increase in the power of the executive, completely controlled by the President, is not a feature
of presidential systems. In the American model, separate bodies participate in state governance
together. The Presidency, the presidential bureaucracy, a great number of committees, the Congress
and the judiciary all participate in the process in a balanced way. The Congress determines the duties

and jurisdictions of important administrative officials itself, and influences their appointment.?’

The composition and proceedings of the Council of Judges and Prosecutors, which plays an important
role in the judiciary, has been altered with the Constitutional Reforms of 2017. According to the
Constitution, the Council “shall make the proceedings regarding the admission of judges and public
prosecutors of civil and administrative courts into the profession, appointment, transfer to other
posts, the delegation of temporary powers, promotion, and promotion to the first category, decision
concerning those whose continuation in the profession is found to be unsuitable, the imposition of
disciplinary penalties and removal from office; it shall take final decisions on proposals by the Ministry
of Justice concerning the abolition of a court, or changes in the territorial jurisdiction of a court; it

shall also exercise the other functions given to it by the Constitution and laws.”

Following the Constitutional Reforms of 2017, the adjective “High” has been removed from the title
“The High Council of Judges and Prosecutors”. Its number of members and chambers has been
decreased. In its previous form, the Council was composed of twenty-two permanent and twelve
substitute members; it worked in three chambers. With the Constitutional reforms, substitute
membership has been abolished; it has been decreed that the Council consists of thirteen members
and works in two chambers. The Council will continue to be presided over by the Minister of Justice;
and the Undersecretary to the Ministry of Justice will continue to be an ex-officio member. Apart
from them, four of the eleven members will be directly appointed by the President from among the
first category judges and prosecutors; seven members will be gradually elected by the Parliament in
two rounds by secret ballot. The Parliament will appoint three members from among the members
of the High Court of Appeals, one member from among the members the Council of State and three
members from among the members of the teaching staff in the field of law, and lawyers, the
qualities of whom are defined by law. A minimum of one member of teaching staff and one lawyer is
required. If in the first round of voting a two-thirds majority of members cannot be secured for one
candidate, a three-fifths majority in the second round is required; if that too is not secured, lots are
drawn between the two candidates who received the most votes in the second round, and the

winning candidate is appointed.

27 Korkut Kanadoglu-Ahmet Mert Duygun, 2017, p. 60.
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Under the Presidential System the President can appoint members to the Council of Judges and
Prosecutors from among candidates who have the necessary qualities, without the procedure of
nomination. As for the procedure regarding the Parliament ballot, considering the numbers of the
Parliament, it is clear that the nominees will be candidates determined by the President’s party.?
The Council of Judges and Prosecutors has been reconfigured following the Constitutional Reforms of
2017; however, the Minister of Justice is still the President of the Council and the Undersecretary is
an ex-officio member. Despite criticisms that this situation is harmful to the independence of the
judges, no changes have been made on this account. The previous procedure of some members’
being appointed by first-instance courts and the high court of appeals, first introduced by the
Constitutional Reforms of 2010, was abandoned by the Constitutional Reforms of 2017; instead, the
Council members will be determined entirely by executive and legislative branches, and within the
executive branch, by the only authority, the President. That is because the President of the Council,
the Minister of Justice and the ex-officio member the Undersecretary are both appointed by the
President. The procedure of the election held by the legislative branch prevents the appointment of

members who are not partisan with regards to political positions within the Parliament.

Following the Constitutional reforms, it will be possible to investigate whether judges and
prosecutors are fulfilling their duties in accordance with “laws and other legislation” in the course of
investigations, inquiries and examinations. What is meant by “other legislation” might be presidential
decrees. It will thus be possible to regulate the duties of judges and prosecutors by presidential

decrees.

Since there will not be a Cabinet of Ministers following the Constitutional reforms, the Council of
State is no longer responsible for examining the draft laws sent by the Prime Minister and the
Cabinet of Ministers and examining draft regulations. For the regulative proceedings of the
executive, decrees having the power of law and regulations have been replaced by presidential
decrees, and the President’s power to undertake regulative proceedings has been redefined to
include regulations. Thus the opinion of the Council of State, which had been obligatory for some of

the regulative proceedings, is eliminated.

With the regulations brought about by the Constitutional reforms, the number of members of the
Constitutional Court has fallen from seventeen to fifteen. The eliminated members were appointed
by the President from among the members nominated by the relevant bodies. With the decrease of

members appointed through this indirect election, the number of members directly appointed by the

28 Fazil Saglam, “Hakimler ve Savcilar (Yiksek) Kurulu’nun Konumu”, Giincel Hukuk Dergisi, March 2017, p. 43.
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President has increased. The Constitutional Court will thus mostly be composed of members directly

appointed by the President.

As was also the case for the Constitutional reform which decreed that the President could also be a
party member, the Constitutional Reforms of 2017, which brought structural changes for judicial
organs, came into effect by a public referendum. Some of the amendments pertaining to elections
came into effect in the process of the presidential and parliamentary elections. Some of the
Constitutional Reforms of 2017 came into effect when the President took office. The Constitutional
Reforms of 2017, which brought the Presidential System, determined different dates of coming into

force for different decrees.

The Constitutional Reforms of 2017 were built on the premise that the executive majority would be
formed by the President’s party. With the determination that the President could be a party
member, which is to say that he would be able to lead his party, the intention was to have the
elected President’s party control the majority in the Parliament. So it was seen as inevitable that the

Parliamentary majority would be guided by the President.

In the Presidential and Parliamentary Elections of 24 June 2018, held under the state of emergency
regime, the President’s party could not obtain the majority of seats required for control over
legislative functions. Therefore in this new period quorums will become important in the Parliament,

with the power to direct politics.

Matters that require a qualified majority, such as the constitutional amendment which requires a
two-thirds majority as a minimum, do not seem likely to appear on the agenda in the short term

considering the makeup of the current Parliament.

In this new period, the most controversial topic with regards to relations between the President and
the Parliament will be the provision of a quorum for law-making and parliamentary acts. Based on
Article 104 of the Constitution, which states “In case the Grand National Assembly of Turkey
introduces a law on the same matter, the presidential decree shall become null and void”, the making

of laws which will aim to neutralise presidential decrees is another aspect of this matter.

Quorums and majorities for law-making and parliamentary acts are set out in Article 96 of the
Constitution as follows: “The Grand National Assembly of Turkey shall convene with at least one-third
of the total number of members for all its affairs, including elections it holds. Unless otherwise
stipulated in the Constitution, the Grand National Assembly of Turkey shall take decisions by an

absolute majority of those present; however, the majority for decision can, under no circumstances,
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be less than one plus a quarter of the total number of members.” This provision prevents the

President’s party from acting on its own in the Parliament.

Although the President’s party is in control of the executive power, it does not have the power to
control the legislation on its own in the Parliament; so it will seek to cooperate with another party in
the Parliament. Considering the current political circumstances, it is very likely that the electoral
alliance will turn into a permanent alliance. This is a cause for concern, since the nationalist-
securitarian politics which began before the elections and increased during the election campaign

might be carried on.

B. First Implementations in the Presidential System: Presidential Decrees and the Bill for

Retaining the State of Emergency Implementation

The presidential decrees came into effect one after the another following the President’s oath-taking
ceremony in the Grand National Assembly of Turkey, thus justifying the predictions made
beforehand about the newly implemented system. This is because these decrees prescribe very
radical changes regarding the structures and proceedings of state institutions and agencies; they also
eliminate the Constitution’s capabilities of legal supervision directly or indirectly as it currently

stands.

The first presidential decrees aimed to transform the organisation in order to implement the new
system. Presidential Decree nhumbered 1 contains 539 articles.?® This decree, very extensive in scope,
is an extremely detailed version of the Presidential organisational scheme, which was leaked to the
public days before; the President is at the centre surrounded by various offices, ministries and

boards, all designed like circles around a sun.

The decree titled “The Presidential Decree on the Organisation of the Presidency” determines the
working principles of the President’s private secretary, the Presidential Adviser, the Chief Adviser, of
administrative affairs, personnel, Vice Presidents; the Boards of Policies attached to the President,
their formation, authorities and duties. The Public Records Directorate, State Supervisory Council,
Directorate of Religious Affairs, Directorate of the General Staff, Directorate of Communications,
General Secretariat of the National Security Council, Directorate of National Palaces, Directorate of
Defence Industries, Directorate of Strategy and Budget and the Turkey Wealth Fund are institutions

and agencies directly attached to the President. In the previous era, these institutions and agencies

2% Resmi Gazete, 10 July 2018, no.:30474.
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were primarily known not for the state bodies they were attached to, but for their duties and
jurisdictions under specific circumstances, based on laws of establishment. In the new period, the
working principles of these institutions and agencies may largely be determined by a presidential
decree. Indeed, in decrees which followed this one, the working principles of the State Supervisory
Council and the General Secretariat of the National Security Council, for instance, have been
determined. There are special laws pertaining to the State Supervisory Council and the General
Secretariat of the National Security Council. The Constitutional Reforms of 2017 prescribed that
regulations concerning the State Supervisory Council and the General Secretariat of the National
Security Council are to be established by presidential decrees. Thus emerges a contradiction to the
provision of Article 104 in the Constitution, which states that an area regulated by law cannot be
regulated by a presidential decree: “No presidential decrees shall be granted on matters explicitly
regulated by law. In the case of a conflict between presidential decrees and the laws due to

differences in provisions on the same matter, the provisions of law shall prevail”, is evaded.

The Presidential Decree on the Organisation of the Presidency also regulates the ministries, their
subdivisions, duties and jurisdictions in quite a detailed way, since they are also attached to the
President. The same decree established the Offices of Digital Transformation, Finance, Human
Resources and Investment, all of which are attached to the Presidency as public corporate bodies
with private budgets and autonomous in terms of administration and finances; their organisation and
duties were also determined. It is rendered by a final judgment that principles and procedures
regarding the implementation of the decree will also be regulated by a by-law to be issued by the

President.

“Presidential Decree on General Cadre and its Procedure”3’, numbered 2, regulates the principles
and procedures concerning the formation, annulment and exercise of cadres and positions in public
institutions and agencies within its purview. The provisional article of this decree renders judgment
that lists containing the cadres and positions prescribed to be added to this decree will be prepared
in six months at the latest and accepted as an appendix to this decree. Since this decree is open-

ended in terms of legislation technique, it can be said to be contrary to the principle of legal security.

“Presidential Decree on High-Ranking Public Officials and Procedures of Appointment in Public
Institutions and Agencies”,3! numbered 3, determines that all high-ranking executives in institutions
and agencies within the executive body as well as conditions and procedures of high-level

appointments in the armed forces will be undertaken by the President.

30 1bid.
31 Ibid.
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“Presidential Decree on the Organisation of Institutions and Agencies Related to the Ministries and of

”32 numbered 4, determines the formation, working principles,

Other Institutions and Agencies.
duties and powers of institutions and agencies attached to the ministries and all their divisions. This
decree, composed of 271 pages and 802 articles, is interesting in that quite extensive and detailed
provisions are collected in one single decree. With its quite extensive regulations concerning the
legislative function, this decree exemplifies the unrestrained scope of legislative activities within the

executive in the new period.

“Presidential Decree on the State Supervisory Council”,>® numbered 5, bestows upon the State
Supervisory Council, which is directly attached to the President, powers exceeding those prescribed
in the Constitution and applicable legislation, and it increases the Council’s level of supervision. With
this decree, it is not only public institutions and agencies in the traditional sense, that is, divisions
within the state bureaucracy that are being taken under supervision, but also civil organisations. It
“contains regulations concerning the supervisions to be conducted” in “professional organisations
that are public institutions and all levels of professional organisations for employers and employees”
according to article 1, paragraph 2, clause b/c¢ of the Decree, in “associations beneficial to the public”
according to clause b/d and in “foundations” according to clause b/e; this indicates that organisation
activities in quite an extended scope will be supervised by the President. In Article 4, clause 1/a of
the Decree, which regulates the duties of the State Supervisory Council, after listing in detail the
institutions and agencies that may be supervised, it is prescribed that the Council has the power to
conduct any kind of administrative investigation, examination, survey and supervision regarding

these.

Because of the provisions it contains, the Presidential Decree on the State Supervisory Council is
contrary to the Constitutional provision that determines the scope of the presidential decree.
According to the provision of Article 104 in the Constitution, “The President may issue presidential
decrees on matters relating to the executive power. The fundamental rights, individual rights and
duties included in the first and second chapters, and the political rights and duties listed in the fourth
chapter of the second part of the Constitution, shall not be regulated by presidential decrees. No
presidential decrees shall be granted on matters to be regulated specifically by law embodied in the
Constitution. No presidential decrees shall be granted on matters explicitly requlated by law. In the
case of a conflict between presidential decrees and the laws due to differences in provisions on the
same matter, the provisions of law shall prevail. In case the Grand National Assembly of Turkey

introduces a law on the same matter, the presidential decree shall become null and void.” The

32 Resmi Gazete, 15 July 2018, no.:30474.
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Presidential Decree on the State Supervisory Council indirectly regulates the rights and freedoms of
organisation and thus violates the constitutional provision. Even though the Constitution and laws
determine the limits and conditions of supervision for union rights and freedom of association, a
presidential decree on the same subject was issued. This is contrary to the above provision of the
Constitution. The decree also contains provisions contrary to international conventions on union

rights and the Law on Trade Unions and Collective Labour Agreements.

Another presidential decree which is contrary to the Constitution since there is already a law
regulating the subject at hand is the “Presidential Decree on the Organisation and Duties of the
General Secretariat of the National Security Council”.3*

The provision in article 1, which gives extensive powers to the governors by stating that “The
governor may limit the entrance to and exit from specified locations within the province for
individuals who might disturb the peace or security of the public for a maximum of fifteen days in
case of there being significant indications of the public order and security being upset to a degree that
obstructs or interrupts the daily order of life; he may regulate or restrict their movement, association
or vehicular cruising at specific places and hours” is a typical example of the bills of law that make
state of emergency measures applicable under ordinary circumstances as well. To give the extensive
room for interpretation indicated by the phrase “to obstruct or interrupt the daily order of life” in this
provision — which is of an abstract quality — to governors qua local authorities is to reverse the
Constitution’s positive transformations and gains in terms of rights and freedoms. Because of this,
this law is contrary to the regime of limiting the rights and freedoms contained in the Constitution.
To overstep the limits of constraint as they are defined in the Constitution has the potential to
remove the principle of proportionality, the requirements of the democratic order and the essence
of rights, all of which are criteria of security. The same applies to Article 11 of the Anti-terror Law,
appended to the Provisional Article 19 which prescribes provisions to extend custody. Despite a great
number of ECHR rulings against Turkey due to the violation of personal rights and security caused by

lengthy custody durations, a regulation that would cause the same violations was thus set forth.

Legislation that has been rapidly turning out since the adoption of the Presidential System of
Government in Turkey is negative in terms of the principles of democracy, the area of rights and
freedoms, and the rule of law. Turkey’s main agenda today is whether there is a possibility of turning
back from this path. These topics will continue to be on the agenda in the foreseeable future, and
alongside economic problems, they will dictate the direction of Turkey’s domestic policies and legal

order.

3 Ibid.
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. IS THERE A POSSIBILITY OF RETURNING TO DEMOCRATIC ORDER AND NON-CONFLICT
UNDER THE PRESIDENTIAL SYSTEM?

Are there any opportunities under the Presidential System for a return to the democratic order and
non-conflict? For Turkey, the short-term answer is sadly “not likely”. This is because there are no
indications that would warrant an answer in the affirmative. However, there may be a pursuit for a
return to democratisation in the middle and long term, and it is a good idea to start thinking now

about what topics will become prominent when that time comes.

Turkey is facing a series of very serious dilemmas regarding democratic governance. For the large
part these dilemmas are caused by the Constitution’s authoritarian contents, or even the process of
“deconstitutionalisation”. Pressure groups and social opposition balance political rule in democratic
governance; their underdevelopment is one of the fundamental deficiencies of Turkey’s democracy.
The electoral system and the regime of political parties stand in the way of democratic politics and
so democratic governance. The parliamentary majority is weakened through the electoral system

and the regime of political parties, and the opposition cannot fulfil its function of negotiation.

Turkey'’s electoral system prevents a pluralist-democratic structure, there is no in-party democracy,
paths of political participation are blocked, pressure groups are weak: these are the chief problems
of the democratic political structure. There are basic problems in addition to these, such as the fact
that civil-military relations have not had a democratically sound basis from past to present, and the
underdevelopment of the culture of democracy; these make the situation even more complicated.
The countrywide 10% threshold in the electoral system and similar practices mean that few political
parties are represented in the Parliament; as a result of the objectionable results of such
arrangements, underrepresentation is an issue. Due to the unfair electoral system, the pluralist
societal base is not represented as it should be. The pluralist societal configuration is not being
reflected in a pluralist political structure. The electoral system sometimes enables high
representation in the Parliament despite low amounts of votes, which is completely in contravention

of representational justice.

If Turkey’s democracy is to develop, this electoral system and its countrywide 10% threshold, which
contradicts the principle of representational justice, must be changed; the Electoral Law must be

changed to either remove or lower the threshold. It is also a constitutional obligation for Turkey’s
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electoral Law and electoral system to be regulated in accordance with the principles of

“representational justice” and “stable governance” as prescribed by the Constitution.®

One of the most fundamental problems of the political parties is the absence of in-party democracy.
The party leader single-handedly determines the MPs; this attitude is reflected in the entirety of
political life and thus a democratic political life becomes impossible. The party leaders’ power to
single-handedly nominate MPs means that the legislative majority cannot supervise the
government and fulfil its legislative functions. When the party leader nominates the MP candidates,
the MPs obey the leader. When such a political party forms the parliamentary majority, the
Parliament turns into a tool for churning out the laws desired by the majority leader. The leader has

a monopoly on making political decisions, and on any kind of political will.3®

Since Turkey has made a rapid transition from the parliamentary system to the “Presidential System
of Government”, and since this system is in fact designed to be a “Turkish-style Presidential
System”, the electoral system and the regime of political parties also need to be transformed in
order to ensure the democracy of the new system. One would think that a system which
concentrates all executive powers, and through the presidential decrees some legislative powers in

the President, would at least attempt to seek out a legislative balance.

Opportunities must be created for clearing the Parliament of “party disciple” conditions in order to
democratise the legislature even on a small scale. The easiest way to do this is to eliminate the
provisions in the political parties that cause the “dictatorship of the leader”. It should not be up to
the leader to nominate MPs and then to preserve their positions. There should be legal measures to
ensure that MPs are not directed by the leaders. Under the Presidential System, this measure is

more necessary than ever to keep democracy alive.

When the party led by the President wins enough of a majority to enable it to work mostly on its
own in the Parliament, there is no power left to balance the President, who controls the legislative
majority and the executive organ. Considering the extensive scope of the President’s appointment
authority in high-level legislative organs, there is a great danger of the mechanisms of checks and

balances required by democracy disappearing.

The Constitutional Reforms of 2017 determined that the President can be a party member. It was
expected that the President’s party would win the parliamentary majority; however, the pre-

election “People’s Alliance” between AKP and MHP won a simple majority in the Parliament. This

35 Hikmet Sami Tiirk, “Secim Sistemleri ve Anayasal Tercih”, Anayasa Yarsisi, 5:23, Anakara 2006, p. 110.
36 Sevtap Yokus, Tirkiye’de Yiiriitme Erkinde Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, p. 188, 189.
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means that as long as the alliance continues, there is a parliamentary majority attached to the
“Party-member President”. In fact, the pre-election alliance has turned into a post-election coalition

as far as legislation is concerned.

In the near future in Turkey, changes to the electoral system and an improvement of the political
parties’ regime will become imperative. In this context, the single-winner voting system and ways of
overcoming the dictatorship of the leader within political parties will be more and more discussed.
Single-winner voting will achieve a pluralist composition in the Parliament and realise the principles
of democratic representation and representational justice. This model was previously considered for
Turkey. Kurdish representation, however, was seen to be the primary obstacle for the realisation of
the model. In the last elections, the threshold was directly, explicitly and only used as an obstacle for
Kurdish representation. The election results show that the threshold practice does not serve its

intended function of preventing Kurdish representation anymore.

To remove the threshold from the electoral system will be the first step in the pursuit of democratic

representation. This step will benefit democratisation as well.

Creating in-party democracy and giving a voice to demands of the base by employing methods such
as preliminary elections will increase democratic representation in legislation and enhance
legislative activities. In-party democracy will be the path to creating the counterbalance of a

productive and effective opposition that Turkey desperately needs.

Counterbalancing the ruling power is possible through the operation of various mechanisms. Some
of these mechanisms, such as the separation of powers, are directly realised through the
Constitution. An independent judiciary is the chief way of supervising and counterbalancing the
ruling power. The Constitutional Reforms of 2017 contain serious problems in terms of the
horizontal separation of powers. One of the foremost counterbalances to the political rule is
establishing an extensive field of rights and freedoms on a constitutional basis for the benefit and
safeguarding of individuals. The state of emergency regime completely eliminated this field, which
was small to begin with. Other mechanisms to counterbalance the political rule, alongside
democratic development, are the development of social opposition and pressure groups, the
democratisation of politics and the extension of local self-governments. In Western democracies,
enhanced local governments counterbalance the central government. For various reasons in Turkey
local governments have instead been weakened, and they are far from counterbalancing the central
government and thus contributing to the development of a democratic society. During Turkey’s

recent past, the already limited means of social opposition have been eliminated through the state
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of emergency regime, and the limited field of self-rule for a great number of local governments was

completely removed when elected politicians were replaced by government trustees.

Under Turkey’s Presidential System of Government, the horizontal separation of powers, especially
where the legislative and the judicial branches are concerned, is largely lost; there needs to be
discussion on how to remedy this democratic deficit. For instance, vertical power-sharing may be a
way of ensuring conformity to the democratic system and achieving a democratic political structure.
The only way to counterbalance and democratise the central government is to strengthen the local

governments as much as possible, which may well be the method of rebuilding the democracy.

The central versus local government in the context of democracy is not a new debate for Turkey.
Strengthening local governments was always on the agenda in the quest for a new and democratic

constitution which lasted until 2016, and it was seen as a requirement for a democratic constitution.

During this period, all efforts concerning the drafting of a new constitution gave particular
importance to developing local governments and forming regional governments. Regional
governments as forms of modern governance, independent of identity or cultural rights, were

democratic channels; and they would be an important contribution to democratic representation.

In democratic regimes, usually the unlimited power of the central government politically neutralises
individuals and all kinds of groups. One way of overcoming this imbalance, created by a
concentration of powers in the hands of the central government, is to strengthen local governments
and self-ruling administrations. Such structures are a must for the stability of the democratic system
as well. Local political structures are outlets for the individuals to express themselves through, and
they enable the dissemination of different opinions. They help limit the central power, create
independent centres of power to compete with it, and provide environments in which critical

political leaders of the future may grow and develop their political talents.?’

The separation of state powers, or the division and delimitation of power, in particular the
independence of the judiciary, aims to serve democracy through safeguarding individual rights and
freedoms. Counterbalancing the ruling power by means of political parties serves the same purpose.
In our times, it is very important to form and develop local governments directly elected and
supervised by the people, so that the top-down imposition of political powers is limited and channels
of democratic participation flourish. For Turkey, this necessity of actively counterbalancing the ruling

power by local governments is more urgent than ever. The authority of the ruling power must be

375, M. Lipset, Siyasal insan, Cev: Mete Tuncay, Teori Yayinlari, Ankara 1986, pp. 6-7.
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divided between the central and the local. This would also mean the development of democracy.

However, strong local divisions are necessary for this to be realised.

To establish a democratic connection between the state, individuals and communities is possible
through building the ruling power on different grounds of legitimacy at the same time. These two
grounds are central and local governments. Through such a structuring of legitimacy, communities on
all levels can make decisions on their unique requirements using democratic methods. When the
central government decides the organisational methods of the municipalities and regions as well as
the democratic rights of the citizens on a local level and their extent, because the historical and
cultural qualities of the region are overlooked, democracy is not upheld in these regions. A lot of
conflicts are caused by the fact that throughout history, central governments have decided on the
fates of citizens and regions far away from them, and have done so based only on formal authority,
without enough responsibility. The balance between power and responsibility can only be achieved
through units that have a distinct authority from that of the centre. Modern institutions should be
designed so that in terms of decisions regarding the individuals, the effects of wrong decisions can
immediately be felt. Strong local governments will also serve to protect diversity. Democratic
methods should be developed on the premise that diversity contributes to a country’s cultural, moral
and economic wealth. Individuals’ need for belonging is multifaceted, such as religious and/or
cultural community on the one hand, and local community based on local self-rule on the other
hand. It must be remembered that individuals can truly be free only in their local and cultural

communities.3®

For Turkey, in order to protect territorial integrity and to achieve international standards of
democracy and human rights, central powers must be devolved to local units of administration to
some extent. Centralist policies in Turkey do not foster a sense of unity and togetherness among its
citizens, on the contrary, they contribute to separation based on different cultural identities. Because
of the centralist structure, methods of participation are being limited, public services are not
efficient, public institutions are lacking in democratic accountability, and it is difficult to make policies
on the promotion, protection and development of different languages and cultures. The centralist

state structure and the “homogeneous society project”, formed to the same end, are at the root of

38 Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu iktidar: Kuram ve Uygulama”, Anayasa Hukuku
Dergisi, 1:1, 2012, pp. 91-93.
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Turkey’s political problems. In this context, it is very important to make reforms to decrease

centralism, and to take measures through legal regulations.®

For its member states, the EU is a supranational counterbalance, and a control mechanism. For
countries who follow the “Regional Policies of the EU”, regionalisation is crucial in striking a balance
between the subnational and the supranational, and of supervising them.*® Turkey’s regulations on
local governments are in contravention of European standards, and of the Charter of Local Self-

Government. This is because the principle of locality, a requirement of democracy, is missing.

The Congress of Local and Regional Authorities, a congress of the Council of Europe, has made some
requests regarding the administrative system in Turkey. Some of these requests were about
constitutional reforms regarding local governments. In 2001 and 2005 delegations made
observations to this end, and they focused on certain constitutional provisions. The most important
and the most widely discussed one of these is Article 127, which places local governments in the
context of the “principle of the integrity of administration”. The Congress wants some reforms on the
fundamental structure of the administrative system. To this end, it insists on two things. First, it
wants Article 127 of the Constitution of the Turkish Republic to be made compatible with the
European Charter of Local Self-Government. Based on Article 127 of the Constitution, the central
government is maintaining an extended tutelage supervision on local governments. This contradicts
the principle of locality stressed in the Charter of Local Self-Government. The Congress particularly
insists on the changing of the fifth clause of Article 127. According to this clause, “The central
administration has the power of administrative tutelage over the local administrations in the
framework of principles and procedures set forth by law with the objective of ensuring the functioning
of local services in conformity with the principle of the integrity of the administration, securing
uniform public service, safeguarding the public interest and meeting local needs properly.” The
Congress wants this clause to recognise local governments as institutions with administrative and
financial autonomy, and to supervise them according to the principle of locality. Second, it wants
Turkey to accept the articles 6, 9, 10 and 11 of this Charter, paragraphs which Turkey did not find
appropriate to recognise. These paragraphs are on topics such as local governments determining

their own internal organisation, the financial sources of local governments, their discretionary power

39 Oktay Uygun, Yeni Anayasada Yerel ve Bolgesel Yonetim icin Oneriler, Tiirkiye Ekonomik ve Sosyal Etiidler
Vakfi (TESEV) Yayinlari, istanbul 2012, p. 9.
40 Tiirkiye’nin Anayasa Gilindemi, Derleyen: ibrahim O. Kaboglu, iletisim Yayinlari, istanbul 2016, p. 278.
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over finances, forming and participating in a union, cooperating with institutions in different states

and resorting to legal remedy in order to defend their powers of autonomous administration.*!

These studies conducted by the Council of Europe on behalf of Turkey notwithstanding, this debate
has been going on for a long time because of the slowness and unwieldiness of Turkey’s central
administration, and also because different regions have different needs. Almost all efforts towards
the development of a new constitution suggested that local self-rule should be developed, and
regional governments should be established. Strong regional governments as forms of modern
governance, independent of identity or cultural rights, were democratic channels; and they would be
an important contribution to democratic representation. This was seen as a basic way for the unitary

state structure to become more democratic.

The Law on the Fundamental Principles and the Restructuring of Public Administration dated
15.7.2004, numbered 5227 aimed for a much more radical transformation in administrative
structures. When the President sent this law back to the Grand National Assembly, parliamentary
debates on the transformation of the administrative structure were also shelved. The preamble of
this draft law said: “The need for a restructuring, which has been discussed for long years and brought
up time and again by bureaucratic and political authorities, is now more imperative than ever.
Through this transformation can our country find its rightful place within the global competition and
our people’s level of welfare rise. Restructuring has been debated for long years and has been the
subject of many unrealised drafts; it can be put off no longer. Considering that the current inefficient
structure is costly, and that a belated restructuring would create more adaptation problems, it is the
shared responsibility of everyone to realise this reform at once through political determination and
social support.” These urgently needed steps towards the restructuring of the administrative
structure have not yet been taken. “The Law Amending the Metropolitan Municipality Law and Some
Laws and Decree-Laws” took a step towards strengthening local governments by eliminating special
provincial administrations; this was seen as a positive development; however, the other regulations
strengthened the central government.*? That is to say, all those regulations supposedly brought in to

strengthen the local only helped towards more centralisation.

Since Turkey is a unitary state, establishing regional units wider than the traditional local units of
provinces and municipalities, and setting up autonomous governments with legislative authority of

their own in these regions, would cause debates on whether a state made up of regions equals a

41 Birguil A. Giiler “Avrupa ve Yerel Yénetimlerin Anayasal Konumu-Avrupa Bélgesel ve Yerel Yénetimler
Kongresinin Anayasa Degisikligi istekleri” http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc
42 Sevtap Yokus, Tirkiye’de Catisma Coziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara 2013, p. 232.
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federal structure or not. Italy and Spain are interesting comparisons in this regard, since they have
some federal regulations. However, there are significant differences between federal state and
territorial state structures. In a unitary state, if the principle of not exchanging the powers bestowed
on the self-ruling regions with the unilateral operations of the central government is determined on a
constitutional level, there might be those who argue that the state is losing its unitary character. In
such a situation, regardless of the extent of these powers, it may be said that the local governments
are legally on a par with the central government in terms of being a decision-making authority. That
is because the rule of national majority will be counterbalanced by the wills of the communities that
make up the subnational units.*® In a federal state, the centre-periphery relationship is also governed
by the concept of “free self-determination”. In this sense, the federal state is composed of political
entities which have the right to self-determination; however, the right to self-determination belongs
to the nation as a whole.** A method of regional organisation which would not damage the unitary

state structure would answer Turkey’s needs.

Regional rule is a model that is popular in Europe; it strengthens the country’s unity through ensuring
real democratic participation with individuals participating in their own government and taking on
administrative responsibilities.*® In terms of strong local government, a federal/regionalised state
may be a democratic step towards solving the political problems of the country. The need for
stretching Turkey’s excessively central structure has been discussed for a long time now, and it is
clear that there is a need for European-style “regional government”. Such a step will also contribute
towards resolving problems of cultural identity. The examples of the UK, Italy, Spain and France may
serve as inspiration for Turkey.*® The criteria and methods used in establishing the regions are very
important. Two different methods are being debated. The first is to unite provinces that are close to
one another due to social, cultural and historical ties. In order to do this, current provincial
assemblies may be authorised. The second is to form regional administrations through the authority
of the Parliament. It is also possible to use these two methods concurrently. That is to say, provinces
that want to do so unite of their own volition, and those that do not are decided for by the
Parliament. If the second method is employed, “regional development agencies” regulated by the

law dated 2006 numbered 5449 may be useful. Methods that aim to decrease centralisation may be

43 Oktay Uygun, “Federalizm ve Bélgesel Ozerklik Tartismalari”, Demokratik Anayasa, Metis Yayinlari, istanbul
2012, pp. 103-105.

4 Atilla Nalbant, Uniter Devlet, Yapi Kredi Yayinlari, istanbul 1997, p. 226.

4 Sevtap Yokus, “Tirkiye’de Yerel Yénetimlerin Gelistirilmesi-Bélge Yénetimleri”, Anayasa Kurultayi, Prof. Dr.
Yilmaz Aliefendioglu’na Armagan, Ankara Barosu insan Haklari Merkezi, Ankara Barosu Yayinlari, Ankara 2010,
p. 159.

4 fprahim O. Kaboglu, Hangi Tiirkiye?, imge Kitabevi, Ankara 2011, p. 46.
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developed through legal reforms. Considering the importance of the issue to Turkey, however, it is

preferable to undertake constitutional regulations in order to prevent claims of unconstitutionality. #/

Generally speaking, the protection of ethnic-linguistic minorities and local freedoms is thought of as
the prominent reason for regionalisation; however, in today’s world there are a variety of factors
that necessitate regionalisation. Some of these are: regional rule is an efficient tool in administrative
organisation; in national planning, there needs to be a new unit between the central power and local
governments; it strengthens participatory democracy, it activates new mechanisms of responsibility
and networks of information. Regionalisation is due to economic, security-related, political and
cultural reasons. For instance, Turkey’s South-eastern Anatolia Project (GAP) Regional Development
Administration is an example of regionalisation based on an economic cause. Through
regionalisation, local powers have a chance to actively participate in national planning. The regional
policy of the EU intends regional units to become active agencies alongside nation states. The EU
tends to address itself to regional units that are connected to their citizens. In this context, the EU

integration process is one reason behind regionalisation.*®

Some of the reasons Turkey needs regional government are as follows: geographically, it is spread
out over a wide expanse; there are imbalances and different socio-economic needs between regions,
which can be remedied only through region-specific measures; the weight of the traditional central
government can only be overcome through coordinated units of local government with extended
powers, that is, regional governments. Regional governments will ensure efficient public services and
individuals will be able to hold officials to account when these services are not rendered. Most
importantly, regional governments will actively share in the powers of the central government and
create an equilibrium between the central and the local; thus becoming the prime determiners of the

development of democracy.

In processes of conflict resolution, constitution-making is accompanied by discussions on devolution.
Parties might have conflicting opinions on the extent and meaning of devolution. The important thing
is to keep having these discussions in environments without conflict, in a healthy manner. Such
discussions on the kind of self-rule that would meet the demands of Turkey’s conditions should be

conducted in accordance with the principles of democracy.

It is clear that the scale of conflict resolution in Turkey has radically changed. Domestic problems

have become international. In its next steps towards a resolution, Turkey will have to pursue policies

47 Oktay Uygun, 2012, pp. 136,137.
48 Atilla Nalbant, 1997, pp. 227-229, 232.
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that cross its own borders. Looking at examples of conflict resolution from around the world, some
might argue that there is no causal relation between conflict resolution and democracy, and that a
potential conflict resolution process in Turkey does not have anything to do with democratisation.*
Considering the past processes, however, in Turkey’s case conflict resolution has a great deal to do
with democratisation. Cultural rights, right to education in the mother tongue, a constitutional
citizenship not defined in terms of ethnicity and the most prominent demand of all, strengthened
local government - these will be the essential issues in every stage of the resolution process. These
are the most prominent issues for Turkey’s resolution process, and they also have to do with the
development of democracy in Turkey. In order to be able to answer these demands, a new,

democratic constitution and the transformation of other legislation is necessary.

Following the presidential and general elections of 2018 in Turkey, if there is possibility of a return to
democratisation at any point, it will also require a non-conflict environment, which is the basis of
democratisation. In previous periods, strong local governments were seen as indispensable for both
democratisation and a new, democratic constitution, and also for the conflict resolution process.
When a return to democratisation becomes possible, strong local governments should also be on the

agenda in order to start the process of conflict resolution.

Democratisation and the development of strong local governments would be a way for the
“Presidential System of Government” to take on democratic qualities. In this way, there will be a real

opportunity for the new system to truly embody a democratic regime.

4 pPresentation by Fuat Keyman, Catisma Céziimleri Yeni Bir Yol Bulmak, Editor: Hiiseyin Cakir, Kiyerel
Diisiince Enstitiisi, istanbul May 2018, pp. 22, 26.
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Conclusion

The 2017 Constitutional Reforms, which ushered in the “Presidential System of Government”, were
conducted under the state of emergency regime in a Turkish practice with some unlawfulness, and

they were accepted as the result of a referendum.

The presidential and general elections of 2018 were held under conditions which made it impossible
to secure a fair competition between the candidates or freedom of speech; with the state of
emergency regime and the antidemocratic regulations of the Electoral Law and the regime of

political parties in full effect. These elections ushered in the “Presidential System of Government”.

The Presidential System of Government took off rapidly, so to speak. A series of presidential decrees,
obviously prepared in advance, took effect one after the other upon publication in the Official
Gazette. What these decrees have in common is that against the integrity of the state operations,
they emphasise the powers concentrated in the hands of the President. These regulations appeared
in a dizzying succession, and the opposition parties in the Parliament did not, or could not, do
enough to inform society about them. The main opposition party encountered some serious in-party
problems during this time, which made it impossible for it to create democratic pressure on the

issue.

On a constitutional level, two methods may be adopted against these presidential decrees. One
would be to pass laws in the Parliament simultaneous with the presidential decrees and thus make
the decrees null and void. The mathematics of this option do not work out, considering the number
of AKP MPs, and MHP MPs which support the President, in the Parliament. Another option is to bring
those presidential decrees thought to be unlawful and unconstitutional to the Constitutional Court.
However, in this case, even if the decree is unconstitutional, such a court formed in the manner
explained above is not above political influences, and so expecting a fair and balanced check is

unrealistic.

Under current circumstances, in order for Turkey to restart on a course of democratisation: the world
of economy, since economic problems are increasing; civil society organisation, despite their
weakness; and most importantly, the opposition parties, need to demand democratisation,
freedoms, and the resolution of the conflict through political means. They need to make these
demands much louder, and apart from being insistent in these demands, there does not seem to be

another way out.

35



This project is funded by

4
Norwegian Ministry () .
of Foreign Affairs Wy Ir]Sh Ald
Ministry of Foreign Affairs of the An Roinn Gnéthai Eachtracha agus Tradéla
Netherlands Department of Foreign Affairs and Trade

European Union

Supporting Inclusive Dialogue at a Challenging Time in Turkey
3 D PI Democratic

Progress
Institute

TURKIYE’DE SECIMLER VE CUMHURBASKANLIGI SiSTEMi

Yeni D6nemde Demokratiklesmeye Déniis Olanaklar Olabilir mi?

Sevtap Yokus!

Agustos 2018

L Prof. Dr., Altinbas Universitesi Hukuk Fakiiltesi Anayasa Hukuku Anabilim Dali Ogretim Uyesi.



Igindekiler

K] UL 18 SO PP P U PPPPPPPPRN 3
O o 1= TP PP PP PP P PPPPUPPTURPPIN 4
Turkiye’de Se¢im Sistemi Ve 2018 SECIMIETI.....c.uiiiieciiiiee ettt e e e e e erare e e e s esrreeeeeeaees 5
Cumbhurbaskanligi Sisteminin Siyasal ve Hukuksal Sonuglari.........cccceeiiiiiiiiicciiieeeeee e, 12



SUNUS

Anayasa profesorii Sevtap Yokus'un Demokratik Gelisim Enstitiisii (DPI) i¢in hazirladigi bu
rapor, Tiirkiye’de Haziran 2018'de gerceklesen baskanlik ve parlamento se¢imlerinin bir
analizini sunmaktadir. Yokus, bir 6nceki ¢aligmasini takiben bu raporunda da, parlamenter
sisteme dayali siyasi bir gelenekten baskanlik sistemine gegisin, lilkedeki demokratiklesme
stiregleri tizerindeki olas1 etkilerini ele almaya devam etmektedir. Yiiriitmenin yasama ile
iliskilerinin ne sekilde kurulacagina ve yasama organinin yeni dénemde kendisine bigilen rolii
nasil oynayacagina dair 6nemli sorular soran rapor, yeni sistemde demokrasinin ve hukukun
istiinliigiiniin nasil saglanabilecegini ve mevcut durumda, siyasetin demokratiklestirilmesi
yontemleri ile iktidarin dengelenmesine ve Tirkiye 6zelinde, toplumsal barisa hizmet edecek

baslica demokratik mekanizma olan yerel 6zerkligin gelistirilmesi Onerisi tartigilmaktadir.

Raporun sonunda yazar, Turkiye'nin demokratiklesme siirecine yeniden baslamasi igin
ekonomik aktorler, sivil toplum orgdtleri ve muhalefet partilerinin de dahil oldugu gesitli
aktorlerin, demokratiklesme, Ozgiirliikler ve c¢atismanin siyasi yollarla ¢oziimii konusunda

daha kararli talepler yapmasi gerektigi sonucuna varmaktadir.

Bu calisma farkli bakis acilarma sahip yazarlarca, DPI i¢in hazirlanan rapor dizinin bir
parcasidir. Bu rapor diziyle DPI, 6nemli bir siyasi degisim doneminde, demokratiklesme ve
¢cOziim stiregleri ile ilgili olarak Tiirkiye’deki mevcut durumunun degerlendirilmesine katkida
bulunmay1 amacglamaktadir. DPI, bdlgesel ve uluslararasi bakis agilarina yer veren benzer

caligmalar1 oniimiizdeki donemde de gerceklestirmeye devam edecektir.

Prof. Dr. Sevtap Yokus, Altmbas Universitesi Anayasa Hukuku Anabilim Dali’'nda Kamu
Hukuku Bo6lim Bagkanidir ve ayn1 zamanda DPIl Uzmanlar Kurulu dyesidir. Bu raporda

gecen ifade ve gorlsler yazara aittir ve DPI'in resmi pozisyonunu yansitmaz.

[

Kerim Yildiz
Icra Kurulu Baskani

Demokratik Gelisim Enstitiisii



Giris

Turkiye, “Cumhurbaskanhigl Hikiimet Sistemi” adi altinda yapisal bir degisim geciriyor. 1876 Kanuni
Esasi ile Osmanli imparatorlugu, Mesrutiyet Déneminden itibaren parlamenter sistemi denedi.
Cumbhuriyetin kurulusuna dogru 1921 Anayasasl uygulamasinda tim yetkilerin Mecliste toplandigi
donemle birlikte, sonraki donemlerde de siiren parlamento gelenegi dikkate alindiginda, 2018
Cumbhurbaskanhigi ve milletvekilligi genel secimleriyle, parlamento agirlikh siyasal gelenekten

uzaklasildigl ve bambaska bir doneme girildigi sdylenebilir.

Cumbhurbaskanlig Sisteminde yiritme erki tek kiside toplanmaktadir. Yuritmedeki yonetim bigimi
ise, bir tlr sirket isleyisine benzetilmektedir. Nitekim son se¢im siirecinde, Cumhurbaskanina
baskanlik rejimindeki 6zelliklerle bagli bulunan bakanlarin ve diger birimlerin ¢alisma semasi, sirket
yonetimine ait terminoloji kullanilarak aciklandi. Cumhurbaskani etrafindaki ilk halkada, finans,
iletisim, insan kaynaklari, teknoloji ve yatirim ofisleri seklinde bir 6rgitlenme semasi olusturulmus.
Diger bir halka, farkl alanlarda politikalar Gretecek kurullar ve bu kurullari cevreleyen bakanliklar
olarak belirlenmis. Sistemin icerigiyle birlikte bu yénetim 6rglitlenmesi seklinden; yasama erki de
dahil devletin tim kurum ve kuruluslarinin, bu yénetim yapisina hizmet esasina dayanilarak
sekillendirilmek istenecegi anlasilabilmektedir. Tirkiye Cumbhuriyetinde ilk kez, yasama yerine

ylriatmenin kurumsal diizeyde asliligi belirlenmistir.

Turkiye’de, olaganisti rejimin slrdaraldtgh son iki yil, aslinda ayni zamanda “glclu devlet”
sloganiyla birlikte, ylritme erkinin, asliligi ve tek belirleyici glic kilinmasi yonindeki dontsimiin
hazirhk siireci oldu. Bunun yani sira ayni donemde, yargl denetiminden muaf olaganistli rejim
mevzuatl ve uygulamalari, zaten zayif olan hukukun Ustinligiini ve demokrasi ilkelerini gok biyilk
Olgllerde tahrip etti. Buna paralel olarak, darbe girisiminin yarattig| siyasal deprem ve artgi soklari,
toplumsal anlamda da alt Ust oluslara, kutuplasmaya, gerginliklere, hatta kimi toplumsal gruplar
bakimindan magduriyetlerle birlikte ¢okiintiye neden oldu. Tim bunlara ek olarak, ekonomik

boyuttaki gerileme, genis toplum kesimlerinin alim giiclini oldukga asagi ceken bir hal aldi.

Anayasal ve siyasal boyutta Tiirkiye’de 6niimuzdeki sirecte iki temel soru 6ne ¢ikacaktir. Birincisi;
ylritmenin yasama ile iliskileri ne sekilde kurulacak ve yasama organi yeni dénemde kendisine
bicilen rolii nasil oynayacaktir? ikincisi; demokrasi ve hukukun uUstiinligii yeni sistemle nasil
saglanacaktir? Hukukun GstlnlGgli ve demokrasi ilkelerine iliskin tim olumsuz kosullara ragmen, bu
konularda bir ¢ikis yolu olabilir mi? Bu sorulardan hareketle denebilir ki; Tarkiye’de yakin bir
gelecekte, ya yeni sisteme varilirken kullanilan yéontemler derinlestirilip kalici hale getirilecek ve

demokratik degerlere ve hukuk devletine ulasma imkanlari tamamen vyitirilecek; ya da demokrasi



ilkelerinin ve hukukun Ustinliginin, uygulamaya konulan yeni sisteme eslik etmesinin yollari

aranacaktir.

Bu calismada, oOncelikle 2018 Cumhurbaskanhgl ve milletvekilligi secimleri, Tirkiye’deki segim
sisteminin demokratik olmayan 6zellikleriyle birlikte irdelenmektedir. ikinci olarak, se¢cim sonucunda
yurarlige giren “Cumhurbaskanhgl Hiklimet Sistemi”nin, devlet organlari arasinda denge ve denetim
olanaklarini ortadan kaldirabilecek 6zellikleri, son uygulama 6rnekleriyle birlikte incelenmektedir. Son
olarak, mevcut durumda, siyasetin demokratiklestirilmesi yontemleri ile iktidarin dengelenmesine ve
Turkiye 6zelinde, toplumsal barisa hizmet edecek baslica demokratik mekanizma olan yerel 6zerkligin

gelistirilmesi dnerisi tartisiimaktadir.

. TURKIYE’DE SECiM SISTEMI ve 2018 SEGIMLERI
A. Tiirkiye’de %10 Barajli Secim Sistemi

Turkiye’de uygulanmakta olan 2839 sayil Milletvekili Secim Kanunu, Anayasa’nin 2001
degisikliklerine kadar yururlikte bulunan, Anayasa Mahkemesi'nin denetimini engelleyen Gegici 15.
maddesinin korumasi altindaki Darbe Donemi yasalarindandir. Danisma Meclisi tarafindan hazirlanan
bu Kanun, Milli Givenlik Konseyi’'nce kabul edilerek yururliige konulmustur. 1980 Darbesi donemde
cikarilmis olan biitln yasalarda oldugu gibi, Secim Kanunu da, temel olarak demokratik bir icerikten
yoksun olup, istikrara ve gicli ylritme yaratma hedefine yonelmistir. Bu Secim Kanunu’yla
amaclanan, gecmis dénemde oldugu gibi hilkiimet bunalimlarina neden olan koalisyonlu ya da azinlik
hikiimetlerinin ortaya ¢ikmasini engellemek oldugu icin; %10 baraji igeren sistemle, bliylik partilere
daha fazla temsil orani olanagl yaratilmistir. Buna goére, ¢ogunluk sistemi ile nisbi temsil sistemi
kanistiriimis ve Ulke genelinde %10 baraj ile birlikte nisbi temsilin d’Hondt modeli benimsenmistir.
Ayni Kanunla {lke barajinin yani sira, daha sonra Anayasa Mahkemesi tarafindan iptale konu olan,
illerde gegerli oy sayisinin, ¢ikmasi gereken milletvekili sayisina bdliinerek elde edilen sayiyi

asamayan partileri dista birakan secim cevresi baraji getirilmisti.2

Turkiye’de, se¢im sisteminin igerdigi %10 Ulke baraji, parlamentoda ¢ogunluk yapisina neden olacak
derecede yliksek bir oran olarak degerlendirilebilir. Oysa, Tirkiye gibi ¢cogulcu toplumlarda, ¢cogunluk
yonetiminin, cogunluk diktasina donilsebilme riskleri de bulunmaktadir. Nitekim son sec¢imlerde de,

segim sistemi ve igerdigi %10 baraj bu yonuyle tartisiimistir. Hikiimet istikrari aranirken siyasal

2 Necmi Yiizbasioglu, “Tiirkiye’de Uygulanan Segim Sistemleri ve Bunlara iliskin Anayasa Mahkemesi Kararlarina
Gore Nasil Bir Secim Sistemi”, iUHFM, C.L.V(1996), 5.123.



istikrarsizlikla karsilasma riski de buylktiir. Temsili demokrasi ve demokratik toplum kavramlari
Anayasal diizeyde ongorildigi halde, %10 Ulke baraji gibi bu iki kavrami birbirinden uzaklastiran
yontemler de sistemin icine yerlestirilmis oldugu igin, olusturulan bu sistem, ¢ogulcu toplum tabanina
oturtulamamaktadir. Temel sorun, cogulcu toplumsal yapidaki egilimlerin, “siyasal ¢ogulculuk
diizlemine” yansitilamamasi noktasindadir. Ulke genelinde uygulanmakta olan %10 baraj ile, nisbi
temsil sistemi ¢ogunluk¢u sisteme vyaklastirilarak, istikrar hedeflenmistir. Ancak, %10 baraj
uygulamasi, demokratik toplumun zorunlu unsuru olan c¢ogulculuk ilkesini ve demokratik siyasal
yasamin gerceklesmesi icin secim sisteminin saglamasi gereken temsilde adalet ilkesini zedeler

niteliktedir.

Turkiye’de uygulanmakta olan % 10 barajli nispi temsil sistemi, baraj oraninin yiksek olusu nedeniyle
cok sayida partinin Parlamentoda yer almasini 6nlemektedir. %10 (ilke baraji, se¢cim sistemini
cogunlukcu bir sisteme donistirecek derecede yiiksek bir oran olarak degerlendirilebilir. Gigli
partileri destekleyen secmenler disindakilerin temsil olanagi olmamaktadir. Yonetime demokratik
katilim bakimindan biiytk bir eksiklik olarak goriilen bu durum, halkin dogrudan katilim araclari gibi
diger demokratik yollarin yoksunluguyla birlikte ele alindiginda, olumsuz etkisini cok daha siddetli
gostermektedir. Oncelikle segmen istemedigi halde hi¢ degilse Parlamentoya girme sansi olan
partilere yonelmek durumunda kalmakta, dolayisiyla gergek bir tercih ortaya koyamamaktadir. Bu
duruma, 6n secim yerine, adaylarin parti merkezlerince belirlenmesi hali eklendiginde, segmen
iradesinin sinirli yansimasi orani bir kat daha artmaktadir. Parti ici demokrasinin saglanamamasi,
milletvekili adaylarinin belirlenmesinde tabanin hicbir katkisinin olmamasi nedeniyle se¢men,
genellikle kendisine siyasi parti lideri tarafindan dayatilan adaylar igin oy vermeye zorlanmis
olmaktadir. Ayni zamanda se¢gmen ¢ogunlukla, Parlamentoya girme sansi yiiksek olan partilerin, yine

parti lideri tarafindan belirlenmis olan adaylarini secme yéniinde tercihte bulunmaktadir.®

Tirkiye’de %10 (lke baraji uygulamasi, Anayasa’ya aykirihgi ileri slrilerek Anayasa Mahkemesi'ne
gotlrilmis, ancak cevre barajinin dizenlendigi yasal hikmi iptal ettigi kararinda Anayasa
Mahkemesi, Ulke barajini Anayasa’daki temsilde adalet ilkesiyle bagdasmaz bulmamistir. Anayasa
Mahkemesi; “Secime katilan ve 2839 sayili Yasa’nin 33.maddesinde 6ngériilen %10’luk lilke barajini
asan siyasi partilere verilecek (ilke secim ¢evresi milletvekilinin hesabinda gézetilecek élgiiniin yasama
organinin takdiriyle yiiriirliige konuldugu aciktir. Secim sistemlerinin anayasal ilkelere édiinsiiz
uygunlugu yaninda kimi zorunlu kosullari icermesi kaginilmazdir. Sistemin dogasindan kaynaklanan ve
ylizdelerle konulan barajlar, lilke yéniinden, secme ve segilme hakkini sinirlayici, olagandisi él¢iilere

varmadik¢a uygulanabilir, kabul edilebilir ve aykiriligindan séz edilemez belirlemelerdir. Yasama

3 Sevtap Yokus, “Turkiye’de %10 Segim Barajina iliskin Hukuksal ve Siyasal Tartismalar”, Hukuk ve Adalet
Elestirel Hukuk Dergisi, Yil:4, Sayi:11, Yaz 2007, s.299, 300.



organinin anayasal gerceveye bagl kalarak takdir ettigi sinirlama ve asiri sayilmayacak diizeydeki
baraja rakam ve oran olarak el atmak, yargisal denetimin amaciyla bagdasmaz. Kaldi ki %10’luk baraj
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ybnetimde istikrar ilkesine uygundur ve temsilde adalet ilkesiyle de bagdasmaktadir” seklinde

kararini vermistir.

%10 Ulke baraji oraninin asagl cekilmesi Onerisi uzun yillardir Tirkiye'deki farkh cevrelerce ileri
suridldd. Ulusal barajin distridlmesi 6nerisi 1998 yilinda Avrupa Konseyi Parlamentosu tarafindan da
dile getirilmisti.> Bu onerilerde éne cikan husus, secimlerde baraja takilan oy sayilarinin, baraj

oraninin asagiya ¢ekilmesi énerisinin dikkate alinmasini zorunlu kilar diizeyde olmasiydi.®

Venedik Komisyonu’nun, Avrupa Konseyi'ne Uye Ulkeler bakimindan siyasi partiler ve seg¢im
konularinda ortak standartlari belirleme yoniinde hazirladigl raporlardan bir kismi, dogrudan segim
hukukunun azinlklara etkisi noktasinda olup, bu kapsamda segim barajlarini da incelemektedir.
Venedik Komisyonu’nun se¢im sistemi ile azinliklarin temsili iliskisini inceledigi raporunun Tirkiye’ye
iliskin bolimunde, %10 ulke baraj uygulamasi degerlendirilmektedir. Buna gore, secimlerde %10 Ulke
barajinin altinda kaldigi icin Parlamentoda temsil edilemeyen partiler bakimindan, yasal bir yasak
olmadan Parlamentoda temsili zorlastiriimaktadir. Bu temeldeki elestiriler, secimlerde uygulanan
%10 Ulke baraji nedeniyle, baraj altinda kalan partilerin temsilinin engellenmesi noktasinda ve siyasi
partilere yonelik kisitlamalar ekseninde yogunlagsmaktadir. Bu belirlemeler 1siginda %10 llke segim

baraji oraninin indirilmesi 6nerilmektedir.’

Serbest secim hakki ve bu hakkin kullanilmasinin sagladigi demokrasi ile secim sistemini ayri ayri
disinmek olanaksizdir. Secim sisteminin yarattig olumsuzluktan dogrudan etkilenmeyen demokrasi
ornekleri bulunabilir ancak her ilkenin demokrasi gelenegi, siyasal, sosyolojik kosullari ayni sonucu
yaratmayacaktir. Parlamentoda bir partinin gogunlugunu saglayacak secim modelinin uygulandigi her
Ulkede, siyasal istikrar agisindan ayni sonug ortaya c¢ikmamaktadir. Bazi Ulkelerde, demokratik
kiltirin yerlesikligi ile de baglantili olarak, bu tir sistemlerin uygulanmasi, siyasal istikrarsizliklara
neden olmadigl gibi demokratik isleyise de higbir sekilde zarar vermeyebilir. Ancak Tirkiye gibi
demokratik isleyis agisindan yerlesik problemleri olan (lkelerde, parlamentoda bir partinin, yasamada
tek basina belirleyici cogunlugu saglamasi, o partiyi destekleyenler disindaki toplumsal kesimleri agir

baskilara maruz birakabiliyor.

4 AYM, E:1995/54, K:1995/59, K.T:18.11.1995, AYMKD, S:31/2, 5.854.

5 Report, H. Swoboda, 19. November 1998.

6 Biilent Tanér, Tiirkiye’de Demokratik Standartlarin Yiikseltilmesi Tartismalar ve Son Gelismeler, Tiirk
Sanayicileri ve isadamlari Dernegi Yayinlari, istanbul 1999, s.88.

7 http://www.venice.coe.int/WebForms/pages/default.aspx?p=01 main reference documents&lang=EN




Cogunlugu tek basina iktidara tasima olanagi yaratan Turkiye’deki se¢im sistemi uygulamasinin bir
diger olumsuz boyutunu, secim 6ncesinde milletvekili adaylarinin belirlenmesi sirasinda parti ici
demokrasinin olmayisi olusturmaktadir. Uygulanan segim sistemi, cogunlugu temsil eden partiyi, parti
icinde de lideri glicli kilmaktadir. Liderin gticli, daha se¢imlere girmeden, aday belirleme asamasinda
gorilmektedir. Parti lideri, milletvekili adaylarini tek basina belirlemektedir. Cogunlugun olusturdugu
iktidar partisi lideri, aslinda parlamento ¢ogunlugunu da tek basina belirlemektedir. Ayni zamanda
Cumhurbaskanini ¢ikaran siyasal parti, hem parlamento ¢cogunlugunu olusturmakta hem de yiritme

gliclinii tek bagsina elinde tutan Cumhurbagskani ile batiinlesik bir yapiya kavusmaktadir.®

Turkiye’deki siyasal yasam bakimindan, parti liderinin milletvekilleri Uzerindeki etkisi, tam bir
hakimiyet halidir. Bu sistem, parti liderini degismez hale getirmektedir. Milletvekillerini belirlemede
tek yetkili olan parti liderine baglilik esas olmaktadir. Bu nedenle, milletvekilleri bakimindan, parti
liderini etkileyecek yatay birlesmeler de ortaya cikamamaktadir. Dolayisiyla milletvekilleri, toplumsal
degisim karsisinda yeni bakis acilari olusturamaz, sorunlar karsisinda ¢ozimler Uretemez hale
gelmislerdir. Liderin elindeki biylk glic, partisine bagh milletvekillerinin 6niini kapatmasina neden
olmaktadir.® Adaliktan sonraki asamada da, sonraki dénem milletvekilligi hesaplariyla, “lidere
yakinlik” her tirlii uzmanliktan ve Uretkenlikten 6nce gelmektedir. Lidere yakinlk icin, distincelerden
hatta kisiliklerden buylk odinler verilmektedir. Partilerin yetkili kurullari calistirllamamakta,
milletvekilleri politika disina itilmektedir. Parti ici demokrasinin olmamasi yasama islevini blyuk

oranda engellemektedir.

Turkiye’de siyasal partiler acisindan parti ici demokrasinin olmayisi liderin artan gliclinin asil
nedenini olusturmaktadir. Bu baglamda, Parlamento ¢ogunluguna imkan veren segim sistemi
sayesinde Parlamento c¢ogunlugunu elde eden partinin lideri, parti icindeki glici ile birlikte,
¢ogunlugun tek temsilcisine doénismektedir. Elde ettigi bu giigle birlikte liderin, siyasal yasami da tek
basina yonlendirmesi, demokratik toplumun temelini olusturan ¢ogulcu yapi agisindan en olumsuz

boyutu olusturmaktadir.

Tirkiye'nin siyasal gergekligi karsisinda; cogunlukgu segim sistemlerinin de demokratik sonuglar
yaratabilecegi seklindeki yaklasimla, Tirkiye’deki se¢cim sistemi ile demokratik toplum baglantisinin
Bati Avrupa ulkeleri standartlarinda degerlendiriimesi, yaniltici sonuglara go6tirebilir. Tirkiye
demokrasisinin bu bakimdan, kendi sosyal, siyasal sekillenmesi esliginde ve kendine 6zgi

degerlendirilmesi zorunludur. Tirkiye'nin 6znel kosullari esas alinarak, demokratik kanallarin

8 Sevtap Yokus, Tiirkiye’de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, s. 127.
% ilter Turan, “Tiirkiye’de Parlamenter Sistemin Sorunlari ve ¢oziim Onerileri” Semineri, Tiirkiye isveren
Sendikalari Konfederasyonu 35.Yil, Ankara 1997, s.60.



kapanmasina olanak tanimayan seg¢im modelinin belirlenmesi, demokratiklesmenin baslica

gereklilikleri arasindadir.

B. Tiirkiye’de 2018 Cumhurbaskanligi ve Milletvekilligi Secimleri

Turkiye’de son iki yilda, Anayasa’nin olagandsti rejime iliskin diizenlemeleriyle ve bu diizenlemelerin
imkan tanidigl mevzuat sebebiyle, 6zellikle olaganistii hal kanun hikkmiinde kararnamelerle; ayrica
yargisal denetim engelleriyle, Ulke genelinde, Anayasa disina itilmis bir rejimin uygulanmasi yoluna

gidilmesine neden olundu.

Olaganistl rejim altinda yapilan Anayasa degisikliklerinin de yurirlige girmesini saglayacak
Cumhurbaskanligi ve Parlamento segimleri de, Ulke genelinde uygulanan olaganisti rejim
déneminde yapildi. Secimlerin demokratik ve secime katilan adaylar bakimindan adil bir atmosferde
yapilamiyor olmasinin 6tesinde, Tirkiye’deki secim sistemi ve 2018 secimleri 6zelinde yaratacagi

sonuglar, secimler dncesindeki en 6nemli konuyu olusturmaktaydi.

Secimlerden 6nce, pratikte kurulan Ak Parti ve Milliyetci Hareket Partisi (AKP-MHP) ittifakinin,
dogrudan secim zaferi yoniinde kullanilmasi amaciyla, “ittifak Kanunu” olarak anilan kanun
hazirlandi. 13 Mart 2018 tarihli 7102 sayili, 298 sayili Secimlerin Temel Hikimleri ve Se¢men
Kitukleri Hakkinda Kanun ile Bazi Kanunlarda Degisiklik Yapan Kanun® ile Secim Kanunu’nda birtakim
degisikliklere gidildi. Se¢im Kanunu’'nda vyapilan degisikliklerle, sadece AKP-MHP ittifakini
kurumsallastirma degil, secime iliskin birtakim riskleri Onlemek hedeflendi. Temel risk,
referandumdaki hayir cephesinin secimlerde de fiilen ortak hareketi olasiligiydi. Ozellikle
Cumhurbaskanhgi se¢imi bakimindan ikinci tura kalinmasi halinde, bu tur bir karsi cephe blyik risk

olarak goriilmekteydi.

Secim Kanununda yapilan degisikliklerdeki ittifaka iliskin hiikiimlerle iktidar partisi, baraj kaygisi olan
ve ittifak yapabilecegi tim partileri etrafinda toparlamayi hedefledi. MHP ittifaki kendi tabaninda
blylik oranda kabul gormiis durumdaydi. Buna ek olarak, baraj sorunu olan ufak partilerden de
destek alindiginda secimlerde oy ¢ogunlugunu almak kaginilmaz olur hesabi yapildi. ittifaka iliskin
Sec¢im Kanunu’nda yapilan degisiklikle, baraj asilarak, en kiiclik partilere bile milletvekili alma yolunu
actl. Turkiye’deki %10 barajli segim sistemi karsisinda, kiiglik partiler bakimindan bu ¢ok biyik bir

olanak olarak goruldu.

10 Secimlerin Temel Hiikiimleri Ve Secmen Kiitiikleri Hakkinda Kanun ile Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanun, Resmi Gazete, 16 Mart 2018, Say1:30362.



298 sayili Segimlerin Temel Hikimleri ve Se¢men Kutikleri Hakkinda Kanun ile Bazi Kanunlarda
Degisiklik Yapan Kanun, secimlerde siyasal partilerin ittifakina dair hikimleri icermektedir. Buna

gore:
“Secim lttifaki

MADDE 12/A- Secimlere katilma yeterliligi tasiyan siyasi partiler, ittifak yaparak secime

katilabilir. ittifak yapan siyasi partiler, kendi aday listelerini verir.

ittifak yaparak secime katilma karari alan siyasi partiler, secimin baslangi¢ tarihinden itibaren
en ge¢ yedi giin icinde, genel baskanlarin imzalarini ihtiva eden ittifak protokoliinii Yiiksek
Secim Kuruluna teslim eder. Aday listelerinin teslim edilmesi igin belirlenen tarihten iki giin

oncesine kadar, ayni usulle ittifak protokoliinde degisiklik yapilabilir.

ittifak protokoliinde; siyasi partilerce belirlenmesi halinde, ittifak unvani ve kanunlara aykiri

olmayan diger hususlar yer alir.

Siyasi partiler, aday listelerinin teslim edilmesi icin belirlenen tarihten (¢ giin 6ncesine kadar,
Yiiksek Secim Kuruluna bildirimde bulunmak suretiyle ittifaktan vazgegebilir. Bu durum,
Yiiksek Secim Kurulunca ayni ittifak icerisindeki diger siyasi partilere derhal bildirilir.
Vazge¢me halinde, ittifak dider partiler arasinda devam eder. ittifaktan vazgecmenin
bildirilmesini takip eden giin saat 17.00’ye kadar, ittifak icerisindeki diger siyasi partiler ittifak

protokoliinii degistirebilir veya ittifaktan vazgecebilir.

Bu maddenin uygulanmasina iliskin usul ve esaslar ile secim ittifakina iliskin diger hususlar

Yiiksek Secim Kurulunca belirlenir.”

MADDE 16- 2839 sayih Kanunun 16 nci maddesine ikinci fikradan sonra gelmek (izere

asagidaki fikra eklenmistir.

“Secimlere katilma yeterliligi tasiyan siyasi partinin secime katilmamasi halinde, bu partinin
tyesi, kendisinin ve lyesi oldugu siyasi partinin yazili muvafakati alinarak, baska bir siyasi

parti tarafindan aday gésterilebilir.”

Ayni Kanunun 20. maddesindeki hilkme gore; “Se¢im ittifaki yapiimasi halinde, yiizde onluk barajin
hesaplanmasinda ittifak yapan siyasi partilerin aldiklari gecerli oylarin toplami esas alinir ve bu siyasi
partiler igin ayrica baraj hesaplamasi yapiimaz.” Kanunun 21. maddesi ise, “Ittifakin elde edecegi

milletvekili sayisinin hesaplanmasinda, ittifak yapan siyasi partilerin toplam oyu esas alinir. ittifakin
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elde ettigi toplam milletvekili sayisi, ittifak yapan siyasi partiler arasinda her birinin aldigi gegerli oy

sayisi esas alinarak bu maddedeki usule gére paylastirihir” hUkmUnu getirdi.

Siyasal Partiler ittifaklarini olusturmus bir sekilde secimlere girdiler. Ak Parti (AKP), Milliyetci Hareket
Partisi (MHP) ve Blyuk Birlik Partisi (BBP) muhafazakar milliyetci ittifaki olusturdular. Cumhuriyet
Halk Partisi (CHP), iYi Parti (iP), Saadet Partisi (SP) ve Demokrat Parti (DP) kars! ittifaki kurdular. AKP
etrafindaki ittifakin temel hedefi; glicii biylitmek iken, CHP etrafindaki ittifakin temel hedefi ise, AKP
etrafinda olusan glicli, %10 baraj engelini ittifak kurduklari partilerin asmasini saglayarak dolayl
olarak zayiflatmak seklinde belirtilebilir. Sonug itibariyle se¢im baraji engeline takilma sinirindaki
partilerden, Halklarin Demokrasi Partisi (HDP) disindaki partiler, ittifaklar yoluyla baraj sorununu
asarak secimlere katildilar. Bu nedenle, %10 (lke baraji yalnizca HDP agisindan tartisma konusu

olarak glindemdeki yerini aldI.

24 Haziran 2018’de genel segimlerle Cumhurbaskanhgl segimleri ayni giin yapildi. Cumhurbaskanligi
icin ilk turda oylarin %51 ‘ini highir aday alamazsa, se¢im giiniini izleyen ikinci haftada 2. tur segimler
yapilacagindan, ikinci turda, en ¢ok oy alan iki aday yarisacak ve oylarin salt cogunlugunu (yaridan bir

fazlasini) alan aday kazanacakti.

Kurulmus olan ittifaklar dolayisiyla, genel secimler ile cumhurbaskanligi secimlerinin ayri ayri
degerlendirilmesi gerekiyordu. Genel secimler bakimindan giderek artan olasilik, barajin asilmasi ve
¢cok sayida partinin Meclise girebilecegi gercegi karsisinda Meclis'te c¢ok parcali bir yapinin
olabilecegiydi. AKP’nin Meclis cogunlugunu mevcut durumdaki boyutta tutup tutamayacagi belirgin
tartisma noktalari arasindaydi. Nitekim Cumhurbaskani ve se¢cimlerde de AKP-MHP Cumhurbaskani

adayi Tayyip Erdogan, se¢menlerine hitabinda Parlamento ¢ogunlugunu istedigini vurgulamaktaydi.

HDP’nin baraji asma sorunu se¢im sirecinde siirekli glindemde kaldi. Kadrolarinin biiylik bir kisminin
cezaevinde olmalar, aktif ¢alisma kosullarinin  bulunmamasi, baraji asmalari  olasihgini
zayiflatmaktaydi. Segim sistemi nedeniyle, baraji asamayan partinin oylari kaginilmaz olarak buyuk
partide yansima bulacakti. Yani HDP Ulke barajini asamazsa, Kirt illerinde alabilecekleri yogun oya
ragmen, ayni illerde ikinci parti olarak yarisan AKP, milletvekillerinin tamamina yakinini
cikarabilecekti. Bu nedenle, Ozellikle partisinin basinda olarak se¢im c¢alismalarini yiriten
Cumhurbaskani, ayni zamanda Cumhurbaskani adayi, secim propagandalarinin énemli bir kismini

HDP’nin baraj altinda kalmasi telkinine ayirdi.

Cumhurbaskanligi secimi agisindan, “Cumbhur ittifaki” olarak adlandirilan ittifakin ilk turda %51’i alma
olasiligl yiksek goziikse de, ilk turda %51’'i alamamasi halinde, ikinci turda yarisacagi adayin CHP’nin

aday! olmasi ikinci ihtimaldi. Bu kosulda Anayasa degisikligine iliskin referandumda oldugu gibi AKP
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karsithgr temelinde bir cepheyle karsilasilabilinirdi. Ancak bu ihtimal zayif bir ihtimal olarak
gorlilmekteydi. Clnki, milliyetci-muhafazakar cephe, sinir 6tesi harekatlara dayali milliyetgilik
dalgasinin yikselmesini saglayan uluslararasi konjonktirel durum nedeniyle avantajli konumdaydi.

Zaten bu avantajli pozisyon nedeniyle erken se¢im karari alinmisti.

Secimlerle birlikte Cumhurbaskani, olaganisti rejimde oldugundan daha fazla bir glic kazanacagi icin
olagansti rejimin sirmesine gerek duyulmayacagi, ancak, Cumhurbaskaninin yeterli yasama destegi
alamamasi durumunda, yetkilerini dogrudan kullanmasinin yolu olarak bir siire daha olagantsti hali
sirdiirmesi ihtimali de lzerinde fikir yiritidlen konular arasindaydi. Clnki, olagantstl rejimdeki
yetkileri, Meclis yapisindan bagimsiz olarak sakh yetkiler saglamaktadir. Olaganistli rejimde
cikarilacak Kanun Hikmiinde kararnamelerin yargisal denetimi yapilamamaktadir ve Meclis bu
kararnameleri goriserek, denetim yolunu acmak disinda bir yetkiye sahip degildir. Olagan donemde
ise, Cumhurbaskanhgi kararnameleri, hem Anayasa Mahkemesi’'nin denetimine agiktir hem de Meclis

ayni konuda farkh bir kanun ¢ikardiginda hiikiimstiz kalacaktir.

Il. CUMHURBASKANLIGI SISTEMIiNIN SiYASAL VE HUKUKSAL SONUCLARI
A. Cumhurbasgkanligi Sistemine Gegis Donemi ve Baslica Sonuglari

Turkiye’de olaganisti rejimde gerceklestirilen 2018 Cumhurbaskanligi ve milletvekilligi secimleri
sonucunda yirirlige giren “Cumhurbaskanligi Hikiimet Sistemi”, yine olaganiisti rejimde yapilan
2017 Anayasa degisiklikleri ile belirlendi't. 2017 Anayasa degisikliklerine kadar Tirkiye’de anayasaya
iliskin arayislar demokratiklesme ve oOzglrliklerin genisletilmesi dogrultusundaydi. 2000’li yillarin
basindan 2015’e kadar bu yonlii gaba ve galismalar yogundu. Anayasasi’nin, otoriter icerigi tamamen
silinemese de, Avrupa Birligi’'nin dayatmalariyla ve demokratik ilkeleri i¢ hukuk dizenine yerlestirme
amaci ile 6zgirlukler lehine gegirdigi degisiklikler, anayasal dénlsimde glizergahin &zgiirliklerin

genisletilmesi yoniinde belirlenmis olmasi bakimindan olumluydu.

2015’te Turkiye’de, ¢oziim siirecinin sonlandirildiginin ifade edildigi donemden dnceki siiregte yapilan
yeni anayasa ¢alismalarinin igerikleri, hak ve 6zgirliiklerin 6niiniin agilmasi yonindeydi. Anayasal
kurumlarin olusumu ve calisma yontemi konusunda bir takim farkli 6neriler bulunmakla birlikte, 1982
Anayasasinin ilerisinde, devlet organlari bakimindan daha demokratik yapilarin ve isleyis biciminin

amaclandigl soylenebilir. Ancak esas hedef, 6zgirlikler boyutunda, elden geldigince genis bir alanin

1121.01.2017 tarih ve 6771 sayil Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina Dair Kanun, Resmi
Gazete, 11 Subat 2017, Sayi: 29976.
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yaratilmasiydi. Bu sirecin bir kismi, “catisma ¢6zimi” sireciyle paralele ilerledi. Bu donemde,
catisma ¢6zimi sirecinin, bir “toplumsal baris anayasasi” ile taglandirilmasi olasiligi mevcuttu. Bu
dogrultuda, 2011 yilinda TBMM’de, yeni anayasa hazirligl icin olusturulan “Anayasa Uzlasma
Komisyonu”na Parlamentodaki tiim partiler Gger Gyeyle katildilar ve Meclis blinyesinde yeni anayasa
hazirhg! basladi. Ancak, yeni anayasa icin esasi teskil edecek konularda uzlasi saglanamadi. Batiinsel
anlamiyla yeni anayasa calismasi basarisizliga ugradi ve tamamlanamadi. 10 Subat 2016’da son bir
cabayla yeni anayasa icin bir araya gelen'? Meclisteki partilerin {yeleri, sadece iki toplanti sonrasinda,
17 Subat 2016’da, 6zellikle “baskanlik rejimi”nin de tartisma konulari arasinda olmasi noktasindaki
ihtilaf nedeniyle, calismalarini sonlandirdilar.’® Bu tarihten itibaren, dzgirliikci demokratik anayasa
tartismalari yerini tamamen, iktidar partisi onciliglinde baslatilan “baskanlik rejimi”’ne gecis

hedeflerine birakti.

Cumhurbaskanligi Hikimet Sistemine gecmeden 6nceki haliyle de 1982 Anayasasi aslinda; yiritme
erkini ve yliritme erkinde Cumhurbaskanini, kendisini ortaya ¢ikaran siyasal kosullarin sonucunda,
istikrar arayisi nedeniyle oldukga giclendiren, diger erkler arasinda 6n plana ¢ikaran bir Anayasa
olmustur. Anayasa’nin birey Ozgirlikleri karsisinda otoriteyi agirlastiran yani, yiritme erkine
sagladigi asir glicle ve somut olarak Cumhurbaskanina taninan yetkilerle ortaya ¢ikmaktadir. Bu giic,
olaganistii donemde katlamal olarak kendisini géstermektedir.’* 2016’da tiim (ilkede ilan edilen
olagantsti rejim, olumlu degisikliklere ragmen 6zlini kaybetmeyen Anayasa’nin otoriter icerigini
tekrar 6ne ¢ikardi. Tam da bu donemde “gliclii devlet” vurgusuyla yapilan 2017 Anayasa degisiklikleri,
“Cumhurbaskanhgi Hikimet Sistemi”ni icerdi. Basta ifade ve orgitlenme 6zgirliglu olmak lzere,
katilimciligl saglayacak tim o6zgurliklerin askida oldugu olaganisti rejimde yapilan anayasa

degisikliginin hazirhk slireci de demokratik olamadi.

2017 Anayasa degisiklikleriyle, hiikimet sisteminin adina Cumhurbaskanhg Hiikiimet Sistemi dense
de, aslinda, baslangicta “Turk tipi baskanlik rejimi” seklinde adlandirmalar da olmustu. Ancak,
Anayasa degisiklikleri ile ortaya g¢ikan hikiimet sisteminin klasik “baskanlik rejimi” ile bir benzerligi
bulunmamaktadir. Baskanlik rejiminin 6zlnii olusturan kati erkler ayrigi, Cumhurbaskanhg
Sisteminde gerceklesmeyecektir. Erkler arasi denge ve denetim mekanizmalari ise tamamen devre

disi kalmaktadir. Cumhurbaskaninin, se¢cimleri yenileme, Cumhurbaskani yardimcilarini ve bakanlari

12 https://anayasa.tbmm.gov.tr/docs/mutabakat _kom/anayasa mutabakat komisyonu 10022016.pdf
13 http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komisyonu-dagildi-iste-o-
tutanaga-yansiyan-konusmalar,328554

b

14 Sevtap Yokus “1982 Anayasas’nda Yiirlitme Erkinin Agirligi”, Maltepe Universitesi Hukuk Fakiiltesi Dergisi
(Prof. Dr. Ayferi Goze’ye Armagan), Maltepe Universitesi Yayinlari, 2004/1-2, istanbul, 5.239-255.
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https://anayasa.tbmm.gov.tr/docs/mutabakat_kom/anayasa_mutabakat_komisyonu_10022016.pdf
http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komisyonu-dagildi-iste-o-tutanaga-yansiyan-konusmalar,328554
http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komisyonu-dagildi-iste-o-tutanaga-yansiyan-konusmalar,328554

atama, Ust dlizey kamu yoneticilerini atama, Hakimler ve Savcilar Kuruluna (ye atamalari gibi

yetkileri, herhangi bir denetime baglh olmayan sinirsiz, sartsiz yetkilerdir.*

Cumbhurbaskanligi Sisteminde, Cumhurbaskanhg secimleri ile parlamento segimlerinin birlikte
yapilmasi usuliiniin kabuliyle, se¢gmen c¢ogunlugunun, Cumhurbaskanina bagli partiye egilimini
glclendirilmesi amaclanmistir. “Cumhurbaskaninin partili olabilecegi” yani partisinin basinda
olabilecegi belirlemesiyle, secilen Cumhurbaskaninin, liderligini yaptig partinin de, parlamentoda

cogunluga sahip olmasi hedeflenmistir.

Segimlerden 6nce 2017 Anayasa degisikliklerinin halk tarafindan kabuliiyle yirirlige giren Partili
Cumhurbaskanhgi, Cumhurbaskanini, partiler Gstii konumundan tamamen uzaklastirarak gilinliik
siyasetin belirleyicisi konumuna getirmistir.® Nitekim 2018 Cumhurbaskani secimleri, parti liderleri
yarisina dontismis, medyanin biyiik destegiyle birlikte en glicli liderde yogunlasan ilgi, bu yonla

se¢men tercihi igin bltln imkanlari saglamistir.

Partili Cumhurbaskanina bagh Parlamento ¢ogunlugu hedeflenmistir. Bu durum, Tirkiye’de secim
sistemi ve Siyasi Partiler Kanunu ile birlikte dislinildigiinde, yasamay! her asamada bir tir “elinin
altinda tutan” Cumhurbaskani demektir. Ayni zamanda, Devlet-Parti bitlinlesmesi gibi bir sonucun
ortaya ¢ikmasini muhtemel hale getirmektedir. Secim sonrasi ortaya ¢ikan tablo karsisinda, se¢im
Oncesi ittifak yapilan parti ile strekli bir koalisyon yoluyla bu sonucun gerceklestirilmesi de buyuk

oranda mimkun olabilecektir.

Cumbhurbaskanligi Sisteminde, secimlerin yenilenmesi konusunda Parlamento fiilen yetkisiz hale
gelmektedir. Clnkl, Parlamentonun secimleri yenilemesi konusunda 6ngoriilen ¢ogunlugu (lye
tamsayisinin beste U¢ ¢ogunlugu) saglamak, ozellikle yasamadaki ¢ogunlugun Cumhurbaskaninin
kontrolli altinda oldugu hesaba katildiginda fiilen olanaksizdir. Oysa, Cumhurbagkanina verilen
secimleri yenileme yetkisi konusunda ne siire ne de gerekge sarti getirilmistir. Cumhurbaskani,

secimleri yenileme yetkisini istedigi siklikta ve zamanda kullanabilecektir.?’

Cumhurbagkanhgi Sisteminde, Cumhurbagkaninin kararname c¢ikarma yetkisi, neredeyse genel
diizenleyici ilke duizeyine yikseltilmistir'®, Yasama yetkisinin devredilmezligi ilkesi, yasamadan ¢ikan

bir yetki kanununa dahi bagli olmayan Cumhurbaskaninin kararname c¢ikarmasi yetkisiyle kesinligini

15 Kemal Gézler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, s.21.

16 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanhoglu, “Tirk Tipi Baskanlik Sistemi”, Giincel Hukuk
Dergisi, Mart 2017, s.54.

17 Ece Goztepe, “Cumhurbaskanligl Sistemine Gegis ve Anayasa Degisikligi”, Glincel Hukuk Dergisi, Mart 2017,
s.49.

18 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, ..., 5.49.
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yitirmistir. Cumhurbaskanligi kararnamesi icin Parlamento tarafindan buna olanak saglayacak bir
yetki kanununa ihtiya¢ bulunmadig gibi, bu kararnamelerin olusturulduktan sonra Parlamentoya
sunulmasi da gerekmemektedir. Cumhurbaskani kararnamesiyle diizenlenecek alanlar olduk¢a genis
tutulmustur. Bakanliklarin kurulmasi, kaldirilmasi, gorevleri ve yetkileri, teskilat yapisi ile merkez ve
tasra teskilatlarinin kurulmasi kanunla dizenlenmesi gereken konular iken, Anayasa Degisikligi
Kanunuyla bu konularin Cumhurbaskanhgi kararnamesiyle diizenlenecegi hikim altina alinmistir.
Cumbhurbaskanligl kararnamesiyle diizenlenebilecek benzer kategoriler ise torba maddelerde
karmasgik bir tarzda hiikiim altina alinmis, oldukga genis diizenleme alanlari yaratilmistir. Kanunla
diizenlenen, Milli Givenlik Kurulu Genel Sekreterliginin teskilati ve gorevleri konulari, degisiklikle
Cumhurbaskanligi kararnamesi ile diizenlenebilecektir. Nitekim, yeni sistemde Cumhurbaskaninin
goreve baslamasindan cok kisa bir siire sonra bu konular, Milli Givenlik Kurulu Genel Sekreterliginin

Teskilati ve Gérevleri Hakkinda Cumhurbaskanhgi Kararnamesiyle!® diizenlenmistir.

Cumhurbaskaninin, yasama vyetkisini paylastigi bir diger yol, kanunlari geri gobnderme yetkisinin
sonucu bakimindandir. Cumhurbaskanligi Sisteminde kanunlari geri gonderme yetkisi gliclestirici
vetoya doniismektedir. Onceki haliyle, geri génderilen kanunun Meclis liye tamsayisinin dértte bir
oyuyla aynen kabulli olanaklydi. Yeni dénemde bu oran salt ¢ogunluga yikseltilmistir. Yani
Cumbhurbaskani bir kanunu geri génderdiyse Parlamento bu kanunu ikinci kez ancak salt cogunlukla
(Uye tam sayisinin yarindan bir fazlasiyla) kabul edebilecektir. Pratikte bu durum, Cumhurbaskaninin

kanunlari bicimlendirme, yasama fonksiyonuna miidahale sonucunu yaratacaktir.?®

Cumbhurbaskanligi Sisteminde, yasamanin vyiritmeyi denetim vyollari bliyik oranda ortadan
kaldinlmistir.  YirGtmenin izledigi politikalarin yasama tarafindan siyasal denetiminin ve

kamuoyunun dikkatini gekmenin en basta gelen yolu olan®* “

gensoru” ve “sozIU soru” mekanizmasi
ortadan kaldiriimistir. “cezai sorumlulugu” bakimindan, Meclis sorusturmasi agilabilmesi igin, Gye
tam sayisinin beste U¢ ¢ogunlugu, Yiice Divan’a sevk karari igin ise, liye tam sayisinin Ugte ikisinin
oyu gereklidir. Bu yolun yasama yoluyla kullanilmasi igin 6ngorilen Meclis ¢ogunluklari dikkate
alindiginda, Cumhurbaskaninin, Cumhurbaskani yardimcilarinin ya da bakanlarin cezai sorumluluk

sonucuna ulasmak, imkansiza varacak derecede giglestirilmistir.

Meclisin, yluritmeye karsi elindeki bir diger 6nemli denetim araci olan biitce yetkisi de etkililigini
yitirmistir. Meclisin Bltce Kanunu konusundaki yetkilerinde kisitlamaya gidilmistir. Cumhurbaskani

tarafindan sunulacak Bilitce Kanunu Teklifi Parlamento tarafindan siiresinde goérusilip yirirlGge

1% Kararname Numarasi:6, 15 Temmuz 2018 tarihli ve 30479 sayili Resmi Gazete.
20 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tirk Tipi Baskanlik Sistemi”, ...,s. 55.
21 Sijheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi”, Glincel Hukuk Dergisi, Mart 2017, s.38.
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konulamamasi halinde bir o6nceki yilin biitcesi yeniden degerleme oranina gore artirilarak
uygulanacaktir. Boylece, ylritme organinin bitcesiz kalmayacagi icin, yasama da, bitceyi ylritme
organina karsi bir fren ve denetim araci olarak kullanamayacak, Cumhurbaskani karsisinda biitce

konusunda etkisi kalmayacaktir.

Cumhurbaskanligi  Sisteminde Cumhurbaskanina tek basina kullanacagl, Cumhurbaskani
yardimcilarini, bakanlari ve st diizey birokratlari atama yetkisi taninmistir. Nitekim, Cumhurbaskani
goreve basgladigi 09 Temmuz 2018 tarihinde, ayni zamanda Cumhurbaskani yardimcisinin ve

bakanlarin atamalarini yapmustir.

Cumhurbaskaninin, bir milletvekilini, bakan ya da Cumhurbaskani yardimcisi olarak atamasi halinde,
atanan kisinin milletvekilligi sona erecek ve herhangi bir sekilde Cumhurbaskanhgi yardimcigi ya da
bakanlik gorevi sona erdiginde, tekrar milletvekilligi gérevine donemeyecektir. Bu durum, tekrar
milletvekilligi gorevine donemeyecek olan, Cumhurbaskani yardimcisi ya da bakan olan kisi tizerinde

Cumhurbagkaninin daha fazla hakimiyetine neden olacaktir.?

Devlet Denetleme Kurulu’nun 6nceki dizenlemede, isleyisi, tyelerinin gorev siresi ve diger 6zliik
islerinin dizenlenmesi kanunla olanakliyken, bu hususlardaki dizenlemeler Cumhurbaskanligi
kararnamesine birakilmistir. Cumhurbaskaninca atanan, tamamen Cumhurbaskanina bagli ¢alisan ve
yine sadece Cumhurbaskaninin istegi izerine harekete gecebilecek bu Kurula, Anayasa degisiklikleri
ile “idari sorusturma” yetkisi de taninmistir. Silahli kuvvetler de Devlet Denetleme Kurulu’nun gérev
alani kapsamina alinmistir. Cumhurbaskanligi Sistemini getiren 2017 Anayasa degisikligine gére Kurul;
“..Cumhurbaskaninin istegi lzerine, tiim kamu kurum ve kuruluslarinda ve sermayesinin yarisindan
fazlasina bu kurum ve kuruluslarin katildigi her tiirlii kurulusta, kamu kurumu niteliginde olan meslek
kuruluslarinda, her diizeydeki is¢i ve isveren meslek kuruluslarinda, kamuya yararli derneklerle

”

vakiflarda, her tiirlii “idari sorusturma,” inceleme, arastirma ve denetlemeleri yapar”. Bu hikim
cercevesinde Devlet Denetleme Kurulu'nun kurulusu, goérevleri ve isleyisi, Cumhurbaskanhig
Sisteminin  uygulanmasina  gecildikten sonra  Cumhurbaskanligi  kararnamesiyle ayrica

diizenlenmistir.?

22 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanun’a iliskin
Degerlendirmeler”, Giincel Hukuk Dergisi, Mart 2017, s.60.
23 Karar Numarasi: 5, 15 Temmuz 2018 tarihli ve 30479 sayili Resmi Gazete.
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2017 Anayasa degisiklikleri kapsaminda, st kademe yoneticileriyle ilgili olarak da, bunlarin
atanmalarina iliskin usul ve esaslar Cumhurbaskanligi kararnamesiyle diizenlenecektir. Bu konu da

Cumhurbaskani géreve basladiktan sonra Cumhurbaskanligi kararnamesiyle diizenlendi.?*

Ust diizey yoneticilerinin atamalarinin Cumhurbaskanligi kararnamesiyle diizenlenecegi yoniindeki
Anayasa degisikligi ile sakh bir yiritme alani daha yaratilmistir. Mevcut durumda, devlet
blrokrasisindeki atama usul ve esaslari, Devlet Memurlari Kanunu’ndan baslayarak, bircok 6zel
kanunla dizenlendigi halde, artik bu yetkinin agikga Cumhurbagkani kararnamesiyle kullanilacaginin
belirtilmis olmasi, yasamanin bu alanda diizenleme yapmasini engelleme amach olabilir. Kimin Ust
dizey kamu gorevine atanacagina ve atamada hangi niteliklerin aranacagina Cumhurbaskani tek

basina karar verecektir.?

Cumhurbaskaninda toplanan yiritme yetkisindeki bu artis, baskanlik sisteminde de gorilmeyen
tlirdedir. Amerikan baskanlik rejimi 6rneginde, ayrilmis kurumlar birlikte devlet yodnetimine
katilmaktadir. Baskanlik, baskanlik biirokrasisi, cok sayida komitesiyle, Kongre ve yargi seklinde ¢ok
sayida aktor isleyise dengeli bir sekilde katilmaktadir. Kongre, 6nemli idari gérevlilerin gorev ve yetki

alanlarini kendisi belirledigi gibi, atamalarina da etki etmektedir.®

Yargiya iliskin olarak ¢cok dnemli role sahip Hakimler ve Savcilar Kurulu’'nun olusumu ve isleyisine,
2017 Anayasa degisiklikleri ile farkli bir sekil verilmistir. Anayasa’ya gore Hakimler ve Savcilar Kurulu;
“..adlf ve idarT yargi hdkim ve savcilarini meslege kabul etme, atama ve nakletme, gegici yetki verme,
ylikselme ve birinci sinifa ayirma, kadro dagitma, meslekte kalmalari uygun gériilmeyenler hakkinda
karar verme, disiplin cezasi verme, gérevden uzaklastirma islemlerini yapar; Adalet Bakanliginin, bir
mahkemenin kaldirilmasi veya yargi gcevresinin degistirilmesi konusundaki tekliflerini karara baglar;

ayrica, Anayasa ve kanunlarla verilen diger gérevleri yerine getirir”.

2017 Anayasa degisikligiyle Degisiklikle, Hakimler ve Savcilar Yiksek Kurulunun adindan “Yiiksek”
ibaresi ¢ikarilmistir. Hakimler ve Savcilar Kurulunun lye sayisi ve daire sayisi diistrilmustir. Kurul
onceki haliyle yirmiiki asil ve oniki yedek Giyeden olusuyordu ve (i¢ daire halinde ¢alisiyordu, Anayasa
degisiklikleriyle yedek uyelik kaldirilmis ve Kurulun onii¢ liyeden olusacagl ve iki daire halinde
cahsacagr hiukmi getirilmistir. Degisiklikten sonra da Kurul Baskanhg goérevini Adalet Bakani
sirdiirmeye devam edecek, Adalet Bakanligi Mistesarinin da Kurulun dogal Uyeligi slirecektir.

Bunlarin disindaki onbir Gyeden dordii Cumhurbaskani tarafindan, ilk derece yargi¢c ve savcilari

24 Karar Numarasi: 3, 10 Temmuz 2018 tarihli ve 30474 sayili Resmi Gazete.

25 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, ..., s.50.

% Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanun’a iliskin
Degerlendirmeler”,..., s.60.
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arasindan dogrudan secilecek; yedi Uyesini ise Meclis, kademeli olarak iki turda, gizli oyla
secmektedir. Meclis Ug¢ Uyeyi Yargitay Uyeleri, bir Gyeyi Danistay Uyeleri, U¢ Uyeyi ise nitelikleri
kanunda belirtilen ylksekoégretim kurumlarinin hukuk dallarinda goérev yapan 6gretim uyeleri ile
avukatlar arasindan sececektir. En az bir 6gretim lyesi ve en az bir avukat zorunlulugu getirilmistir. ilk
oylamada Uye tamsayisinin 2/3 cogunlugu ile se¢cim yapilamazsa, ikinci oylamada 3/5 cogunluk
aranmakta, bu yetersayl da saglanamazsa, ikinci oylamada en ¢ok oyu alan iki aday arasinda ad

¢ekme usulii ile Gye segimi yapilmaktadir.

Cumbhurbaskanlig Sisteminde Cumhurbaskani, Hakimler ve Savcilar Kurulu’na aday gosterme usuli
s6z konusu olmaksizin, belli nitelikleri tasiyan kisiler arasindan bir tiir atama yapmaktadir. Meclisteki
oylamaya iliskin belirlenen usul de Meclis aritmetigi géz o6nilinde tutuldugunda, ad cekilecek
adaylarin Cumhurbaskaninin partisinin belirleyecegi adaylar olacag aciktir.?’ 2017 Anayasa
degisiklikleri ile yapisi yeniden belirlenen Hakimler ve Savcilar Kurulu’nda, hakimlerin bagimsizhig
acgisindan yillardir elestirilen Adalet Bakaninin Kurul baskani olmasi ve Mistesarin da Kurulun tabi
Uyesi olmasi yolundaki diizenlemeye son veriimemistir. Onceki dénemde 2010 Anayasa
degisiklikleriyle getirilen, bir kisim Gyelerin yiksek yargi organlar ve ilk derece mahkemeleri
tarafindan belirlenmesine iliskin usul 2017 Anayasa degisiklikleriyle terkedilerek, Kurul Gyelerinin
belirlenmesi isi tamamen yasama ve ylritme organlarina, ylritme organi icinde de tek yetkili olan
Cumbhurbaskanina birakilmistir. Zira Kurul baskani olan Adalet Bakani ve dogal lye olan Mistesar da
dogrudan Cumhurbaskani tarafindan atanmaktadir. Yasama organi tarafindan gerceklestirilen
secimin usull ise Gzerinde uzlasilan ve Meclisteki siyasal gorislere esit mesafede duran adaylarin

secilmesini engelleyecek niteliktedir.

Anayasa degisikligiyle, hakimler ve savcilar hakkinda arastirma, inceleme, sorusturma yapilirken,
hakim ve savcilarin gorevlerini “kanun ve diger mevzuata” uygun olarak yerine getirip getirmedikleri
arastirilacaktir. Diger mevzuattan kastedilen ise cumhurbaskanhgl kararnameleri olabilir. Boylece,
Cumhurbaskanligi kararnamesiyle, hakim ve savcilarin gorevlerine iliskin olarak dizenleme

yapilabilecektir.

Anayasa degisiklikleri kapsaminda, degisikliklerden sonra Bakanlar Kurulu olmayacagi icin, Danistay’in
gorevleri arasindan Basbakan ve Bakanlar Kurulunca gonderilen kanun tasarilarini incelemek ve tiizik
tasarilarini incelemek yetkisi cikarilmistir. YirtGtmenin dizenleyici islemlerinden kanun hikminde
kararname ve tiziik yerine Cumhurbaskanhgi kararnamesi getirilmis, Cumhurbaskaninin diizenleyici
islem yapma vyetkisi tlizikleri de icerecek sekilde belirlenmistir. Boylece, diizenleyici islemlerin bir

kismi icin zorunlu olan Danistay’in gorisi de bertaraf edilmistir.

27 Fazil Saglam, “Hakimler ve Savcilar (Yiksek) Kurulu’nun Konumu”, Giincel Hukuk Dergisi, Mart 2017, s.43.
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Anayasa Mahkemesi’nin yapisina iliskin olarak, Anayasa degisiklikleri ile getirilen diizenleme ile, liye
sayisi onyediden onbese dusirilmustir. Elenen Gyelikler, ilgili organlarin belirledigi adaylar arasindan
Cumbhurbaskanini tarafindan secilmektedir. Bu dolayli secimle belirlenen Uyeliklerdeki azalmayla,
Cumbhurbaskaninin dogrudan sectigi tiyelerin oraninda artis sonucu ortaya ¢ikmistir. Boylece, Anayasa
Mahkemesi'nin liye kompozisyonu agirlikli olarak Cumhurbaskaninin dogrudan sectigi Uyelerden

olusacaktir.

Yargl organlarinda yapisal degisiklikler getiren 2017 Anayasa degisiklikleri de Cumhurbaskaninin
partili olabilecegine iliskin Anayasa degisikliginde oldugu gibi, Anayasa degisikliklerinin halkoyu ile
onaylanmasiyla birlikte ylrirlige girmisti. Secimlere iliskin  bir kisim  degisiklikler de,
Cumbhurbaskanligi ve milletvekilligi secimleri slirecinde yirirlige girdi. 2017 Anayasa degisikliklerinin
bir kismi da Cumhurbaskaninin goéreve baslamasiyla yirirlige girdi. Cumhurbaskanligi Sistemini
getiren 2017 Anayasa degisiklikleri kapsaminda, farkli hikimler igin farkli yardrlik tarihleri

belirlenmisti.

2017 Anayasa degisiklikleri, yasama ¢ogunlugunu, Cumhurbaskaninin partisinin olusturacagi ihtimali
Gzerine kurgulandi.“Cumhurbaskaninin partili olabilecegi” yani partisinin basinda olabilecegi de
belirlenerek, secilen Cumhurbaskaninin, liderligini yaptigi partinin de, parlamentoda ¢ogunluga sahip
olmasi hedeflendi. Bu dogrultuda, Parlamento ¢ogunlugunun Cumhurbaskani ekseninde olusmasinin

kacginilmaz olacagi varsayildi.

Olaganistli rejim altinda yapilan 24 Haziran 2018 Cumhurbaskanligi ve Milletvekilligi Secimleri
sonucunda, Cumhurbaskaninin Partisi, yasamada yasama faaliyetleri icin yeterli sandalye
¢ogunlugunu alamadi. Dolayisiyla yeni donemde Parlamentoda yeter sayilar 6nemli hale gelecek,

siyaseti yonlendirici etki doguracaktir.

Karar yeter sayisi kural olarak Ugte iki cogunlugu gerektiren Anayasa degisikligi gibi nitelikli gogunluk
aranan konularin, mevcut Parlamento aritmetigi karsisinda, kisa vadede glindeme gelmesi olanaksiz

gozikmektedir.

Yeni donemde Cumhurbaskani-Parlamento iliskileri bakimindan en fazla tartisilacak konu; yasa
yapimi ve parlamento kararlari icin yeterli ¢ogunlugun saglanmasi olacaktir. Anayasa’nin 104.
maddesi kapsamindaki “..Tirkiye Biiyiik Millet Meclisinin ayni konuda kanun ¢ikarmasi durumunda,
Cumhurbaskanligi kararnamesi hiikiimsiiz hale gelir” seklindeki hilkme dayanarak, Cumhurbaskanligi
kararnamelerini etkisiz kilmayi hedefleyecek yasalarin yapimi da, bu konunun baska bir boyutunu

olusturmaktadir.
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Yasa yapimi ve Parlamento kararlari icin belirlenen ¢ogunluklar Anayasa’nin 96. maddesinde su
sekilde belirlenmistir: “Tiirkiye Biiyiik Millet Meclisi, yapacadi secimler dahil biitiin islerinde (iye
tamsayisinin en az ligte biri ile toplanir. Tiirkiye Bliylik Millet Meclisi, Anayasada baskaca bir hiikiim
yoksa toplantiya katilanlarin salt cogunlugu ile karar verir; ancak karar yeter sayisi higbir sekilde liye
tamsayisinin dértte birinin bir fazlasindan az olamaz.” Bu hikim, Parlamentoda Cumhurbaskaninin

partisinin tek basina hareketini 6nlemektedir.

Yiritme gicini elinde bulunduran Cumhurbaskaninin partisi, Parlamentoda tek basina yasa yapma
glicline sahip olmadigi icin Parlamentodaki diger partilerden biriyle isbirligi kosullari aranacaktir.
Mevcut siyasal konjonktiir dikkate alindiginda, segim ittifakinin kalici bir ittifaka dénliisme olasilig ¢ok
yliksek goziikmektedir. Bu sonug, secim oOncesinden baslayan, secim donemi yilikselerek siren

milliyetgi-glvenlikgi politikalarin da sirdirilecegi endisesini 6ne ¢ikarmaktadir.

B. Cumhurbaskanhg Sistemde ilk Uygulamalar: Cumhurbaskanligi Kararnameleri ve

Olaganiistii Rejim Uygulamasini Siirdiirmeyi Hedefleyen Kanun Teklifi

Turkiye’de Cumhurbaskaninin Turkiye Blyik Millet Meclisi'nde yemini ile gbéreve baslamasinin
ardindan pes pese yurirlige giren Cumhurbaskanhg kararnameleri, uygulamaya konan sisteme
iliskin ©6nceden vyapilan tahminleri hakli c¢ikardi. Clinkii bu kararnameler, devlet kurum ve
kuruluslarinin yapisina ve isleyisine iliskin son derece radikal degisiklikleri 6ngordikleri gibi, mevcut
haliyle, Anayasa’nin icerdigi hukuksal denetim imkanlarini da dogrudan ya da dolayli bertaraf eden

ozellikler tasimaktadirlar.

ilk Cumhurbaskanhig kararnameleri, yeni sistemin uygulanmasi bakimindan tegkilatin
dénistirilmesini saglayan nitelikte olusturulmustur. 1 Numarali Cumhurbaskanligi Kararnamesi?®
539 maddeden olusmaktadir. Oldukga kapsaml diizenlenmis olan bu Kararname, glinler dncesinden
kamuoyuna yansiyan, ortada Cumhurbaskani, etrafinda gesitli ofisler, bakanliklar ve farkl konularda
calismak Uzere basliklandirilan kurullarin halkalar seklinde olusturdugu glines seklinde gosterilen

Cumbhurbaskanligl teskilat semasinin son derece ayrintilandirilmis hali olarak tanimlanabilir.

“Cumhurbaskanhgr Teskilati Hakkinda Cumhurbaskanhgl Kararnamesi” adli Kararname ile
Cumhurbaskani 6zel kaleminden baslayarak, Cumhurbaskani Danismani, Basdanismani, idari isler,
personeli, Cumhurbaskani yardimcilari ¢calisma esaslari, Cumhurbaskanina bagh Politikalar Kurullari ve

bu kurullarin olusumu, yetki ve gorevleri belirlenmistir. Devlet Arsivleri Baskanlgi, Devlet Denetleme

2810 Temmuz 2018 tarih, 30474 sayili Resmi Gazete.
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Kurulu, Diyanet isleri Baskanhgi, Genelkurmay Baskanhg, iletisim Baskanligi, Milli Giivenlik Kurulu
Genel Sekreterligi, Milli istihbarat Teskilati Baskanligi, Milli Saraylar idaresi Baskanlig), Savunma
Sanayi Baskanligi, Strateji ve Bitce Baskanhgi, Tirkiye Varlik Fonu, dogrudan Cumhurbaskanligina
bagh kurum ve kuruluslar olarak siralanmistir. Bu kurum ve kuruluslarin dnceki donemde bagli
bulunduklari devlet organlari degil, kural olarak kurulus kanunlari ¢ercevesinde ve kanuna dayali
olarak belirli kosullarda yetki ve gorev alanlari 6ne ¢ikmaktaydi. Yeni donemde, bu kurum ve
kuruluslarin calisma esaslari blylik oranda Cumhurbaskanligi Kararnamesiyle belirlenebilmektedir.
Nitekim, bu kararnameden sonra cikarilan kararnameler kapsaminda ornegin, Devlet Denetleme
Kurulu ve Milli Guvenlik Kurulu Genel Sekreterligi calisma esaslari belirlenmistir. Devlet Denetleme
Kurulu’na ve Milli Glvenlik Kurulu Genel Sekreterligi’ne iliskin 6zel kanunlar bulunmaktadir. 2017
Anayasa degisiklikleri kapsaminda Devlet Denetleme Kurulu’'na ve Milli Givenlik Kurulu Genel
Sekreterligi’'ne iliskin dlizenlemelerin Cumhurbaskanhgl Kararnamesiyle yapilacagl dizenlenmistir.
Boylece, kanunla diizenlenmis bir alanin Cumhurbaskanligi Kararnamesiyle diizenlenemeyecegini
belirleyen”...Kanunda acik¢a diizenlenen konularda Cumhurbaskanligi kararnamesi ¢ikarilamaz.
Cumhurbaskanhgi kararnamesi ile kanunlarda farkh hiikiimler bulunmasi halinde, kanun hiikiimleri

uygulanir...” seklindeki 2017 Anayasa degisikliklerinden 104. madde hikmuine aykirilik asilmistir.

Cumhurbaskanligi  Teskilati Hakkinda Cumhurbaskanligi  Kararnamesi ile ayni zamanda
Cumbhurbaskanina bagh olarak bakanliklar, alt birimleri, gérev ve yetkileri oldukca ayrintili bir sekilde
diizenlenmistir. Ayni Kararnamede Cumhurbaskanligina bagl 6zel bitgeli, kamu tizel kisiligine sahip,
idari ve mali 6zerkligi olan, Dijital Déniisiim Ofisi, Finans Ofisi, insan Kaynaklari Ofisi ve Yatirim Ofisi
kurulmus, Ofislerin yapisi ve gorevleri belirlenmistir. Bu Kararnamenin uygulanmasina iliskin usul ve

esaslarin da Cumhurbaskaninca gikarilacak yonetmelikle diizenlenecegi hiikme baglanmistir.

2 Numarall “Genel Kadro ve Usulii Hakkinda Cumhurbaskanhgi Kararnamesi”,? kapsaminda bulunan
kamu kurum ve kuruluglarina ait kadro ve pozisyonlarin ihdasi, iptali ve kullanilmasina dair esas ve
usulleri diizenlemektedir. Bu Kararnamenin gegici maddesiyle de, bu Kararnameye eklenmesi
ongorilen cetveller ve icerecegi kadro ve pozisyonlarin, en geg alti ay icinde hazirlanacagi ve bu
Kararnamenin eki olarak kabul edilecegi hiikme baglanmistir. Bu Kararnamenin, mevzuat teknigi

acisindan ucunun acik olmasi nedeniyle de, hukuki giivenlik ilkesine aykirilik tasidigi belirtilebilir.

3 Numarali “Ust Kademe Kamu Yoneticileri ile Kamu Kurum ve Kuruluslarinda Atama Usullerine Dair

7730

Cumhurbaskanligl Kararnamesi”* ile, ylriitme organi kapsaminda tim kurum ve kuruluslardaki Gst

2910 Temmuz 2018 tarih, 30474 sayili Resmi Gazete.
30 10 Temmuz 2018 tarih, 30474 sayili Resmi Gazete.
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diizey yoneticiler ile silahl kuvvetlerdeki (st diizey atama kosullari ve usulleri ile bu atamalarin

Cumbhurbaskani tarafindan yapilacagi belirlenmistir.

4 Numarali “Bakanliklara Bagl, ilgili, iliskili Kurum ve Kuruluslar ile Diger Kurum ve Kuruluslarin
Teskilati Hakkinda Cumhurbaskanhgi Kararnamesi”,?! bakanliklara bagh kurum ve kuruluslarin ve tim
birimlerinin yapisini, ¢alisma esaslarini, gérev ve yetkilerini belirlemektedir. 271 sayfa ve 802
maddeden olusan bu Kararname, oldukca kapsamh ve detayli hikimlerin tek bir kararnamede
toplanmis olmasi bakimindan dikkat cekicidir. Yasama islevi acisindan, icerdigi oldukg¢a kapsaml
dizenlemeleriyle bu Kararname, yeni dénemde, yiritmedeki Ol¢lisiiz yasama faaliyetinin carpici

ornegini olusturmaktadir.

5 Numarali “Devlet Denetleme Kurulu Hakkinda Cumhurbaskani Kararnamesi”,®> Cumhurbaskanina
dogrudan bagh calisan Devlet Denetleme Kurulu’nu, Anayasa’da ve ilgili Kanununda belirlenen
yetkilerini asan yetkilerle donatmakta, denetim diizeyini artirmaktadir. Bu Kararname ile, sadece
klasik anlamda kamu kurum ve kuruluslari, devlet birokrasisi kapsamindaki birimler degil; sivil
orgutlenmeler de denetim altina alinmaktadir. Kararnamenin birinci maddesinin 2. fikrasinin b/¢
bendinde, “Kamu Kurumu niteligindeki meslek kuruluslari ile her dizeydeki isci ve isveren meslek
kuruluslarinda”, b/d bendinde “Kamuya yararl derneklerde”, b/e bendinde “Vakiflarda”... “yapilacak
denetlemelerle ilgili dizenlemeleri kapsar” seklindeki hikim oOrneklerinde gorildugi UGzere,
dogrudan Cumhurbaskani eliyle genis bir alanda o6rgitlenme faaliyetleri denetim altina
alinabilecektir. Kararnamenin, Devlet Denetleme Kurulu’nun gorevlerini dizenleyen 4. maddesinin
1/a bendinde, denetlenebilecek kurum ve kuruluslar detayli olarak siralandiktan sonra, Kurulun
bunlarla ilgili her tirlG idari sorusturma, inceleme, arastirma ve denetleme yapacag hikme

baglanmistir.

Devlet Denetleme Kurulu Hakkinda Cumhurbaskani Kararnamesi, icerdigi hiikiimlerle,
Cumhurbaskanhgi Kararnamesinin kapsamini belirleyen Anayasa hikmine aykirihk tasimaktadir.
Anayasa’nin 104 maddesindeki hikme goére; “Cumhurbaskani, yiliriitme yetkisine iliskin konularda
Cumhurbaskanligi kararnamesi ¢ikarabilir. Anayasanin ikinci kisminin birinci ve ikinci béliimlerinde yer
alan temel haklar, kisi haklari ve édevleriyle dérdiincii béliimde yer alan siyasi haklar ve édevler
Cumhurbaskanligi kararnamesiyle diizenlenemez. Anayasada miinhasiran kanunla diizenlenmesi
ongoriilen konularda Cumhurbaskanligi kararnamesi ¢ikarilamaz. Kanunda acik¢a diizenlenen
konularda Cumhurbaskanhgi kararnamesi ¢ikarilamaz. Cumhurbaskanligi kararnamesi ile kanunlarda

farkli hiikiimler bulunmasi halinde, kanun hiikiimleri uygulanir. Tiirkiye Biiyiik Millet Meclisinin ayni

3115 Temmuz 2018 tarih, 30479 sayili Resmi Gazete.
3215 Temmuz 2018 tarih, 30479 sayili Resmi Gazete.
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konuda kanun ¢ikarmasi durumunda, Cumhurbaskanhgi kararnamesi hiikiimsiiz hale gelir.” Devlet
Denetleme Kurulu tizerinden olusturulan Cumhurbaskanligl Kararnamesi ile dolayli olarak 6rgiitlenme
hak ve 6zglrlikleri alaninda dizenlemeye gidilmis ve Anayasa hiikmini ihlal sonucu dogmustur.
Ayica, Anayasa ve kanunlarda sendikal haklarin ve dernek hakkinin sinirlari ve denetim kosullari
belirlendigi halde ayni konuda Cumhurbaskanhgl kararnamesi cikarilmistir. Bu da Anayasa’nin
yukaridaki hiikmiine aykirilk olusturmaktadir. Kararname ayrica; Anayasa’ya, sendikal haklara iliskin
uluslararasi sozlesmelere ve Sendikalar ve Toplu Is Sézlesmesi Kanunu’na aykiri hikiimler

icermektedir.

Hakkinda kanun oldugu halde Cumhurbaskanhgl kararnamesiyle dizenleme yapilarak Anayasa’ya
aykirihk sonucuna neden olunan diger bir kararname de 6 Numarali “Milli Givenlik Genel

Sekreterliginin Tegkilat ve Gérevleri Hakkinda Cumhurbaskanligi Kararnamesi”33dir.

Cumhurbagkaninin partisi tarafindan Tirkiye Biyiik Millet Meclisi’ne getirilen kanun teklifi3* ile temel
olarak, valilere genis yetkiler taninmasi ve olaganisti rejimin 19 Temmuz 2018 itibariyle yeniden
uzatilmayarak sona erdirilmesini izleyen ¢ yiIl boyunca olaganisti rejime iliskin alinan tedbirlerin

surdiridlmesinin saglanmasi amaclanmaktadir.

Olagandisti rejime 6zgl onlemleri olagan donemde de uygulanir hale getiren kanun teklifindeki, bu
yonli tipik 6rnegi, birinci maddedeki valilere genis yetki taniyan, “Vali, kamu diizeni ve giivenliginin
olagan hayati durduracak veya kesintiye ugratacak sekilde bozuldugu ya da bozulacagina iliskin ciddi
belirtilerin bulundugu hallerde onbes giinii gegmemek lizere ildeki belirli yerlere girisi ve ¢ikisi kamu
diizeni ya da kamu giivenligini bozabilecegi siiphesi bulunan kisiler icin sinirlayabilir; belli yerlerde ve
saatlerde kisilerin dolasmalarini, toplanmalarini, araglarin  seyirlerini  diizenleyebilir veya
kisitlayabilir...” seklindeki hikim olusturmaktadir. Bu hiikiimde belirlenen soyut icerik tasiyan
“olagan hayati durduracak veya kesintiye ugratacak” ibarelerindeki genis takdir alaninin milki amir
olarak valilere birakilmasi, Anayasa’nin hak ve 6zgirlikler alaninda gegirdigi olumlu degisikliklerle
edinilen kazanimlarin geri alinmasi demektir. Kanun bu o6zelligiyle, Anayasa’nin icerdigi hak ve
ozglrlUklerin sinirlandiriimasi rejimine aykiridir. Anayasa’da belirlenen sinirlama 6lgitlerinin 6tesine
tasma, olclllluk ilkesi, demokratik diizenin gerekleri ve hakkin 6zl seklindeki glivence olgitlerini
ortadan kaldirma potansiyeline sahiptir. Ayni durum, gozalti sirelerinin uzatilmasini saglayacak
hikiimler 6ngéren Kanunun, Terdrle Micadele Kanunu’nun Gegici 19. maddesine ek yapan 11.

maddesi icin de gecerlidir. Ustelik gozalti siirelerinin uzunlugu nedeniyle kisi 6zgurligi ve

3315 Temmuz 2018 tarih, 30479 sayili Resmi Gazete.
3416.7.2018 tarihinde Adalet ve Kalkinma Partisi, Grubu tarafindan Tiirkiye Biyik Millet Meclisi Baskanhg’na
sunulan “Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde degisiklik Yapilmasina Dair Kanun Teklifi”.
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givenliginin ihlaline iliskin tam da Tirkiye aleyhine verilmis cok sayida Avrupa insan Haklari

Mahkemesi karari varken, tekrar bu ihlallere neden olacak bu diizenlemeye gidilmistir.

Turkiye’de Cumhurbaskanhglr Huikiimet Sisteminin uygulanmaya baslamisindan itibaren hizla
olusturulan mevzuat, demokrasi ilkeleri, hak ve 6zgirlikler alani ve hukukun Gstlnligl bakimindan
olumsuz bir tabloya karsilik geliyor. Bu yoldan donis olanaklarinin olup olmayacagi, Tirkiye'nin bu
glnkl ana glindemini olusturmaktadir. Yakin bir gelecekte giindemden dismeyecek goziiken bu
konular, ekonomik sancilarla birlikte Turkiye’nin i¢ siyasetinin ve hukuk dizeninin gidisatini

belirleyecektir.

1. CUMURBASKANLIGI SISTEMiINDE DEMOKRATIK DUZENE VE CATISMASIZLIGA DONUS
OLANAKLARI OLABILIR Mi?

Cumbhurbaskanligi Sisteminde demokratik diizene ve g¢atismasizliga donlis olanaklari olabilir mi?
sorusuna Turkiye icin yakin bir gelecekte verilecek yanit ne yazik ki, “cok zor” seklinde ifade edilebilir.
Clnkd, bu soruya olumlu bir yanit icin hicbir olumlu sinyal bulunmamaktadir. Ancak orta ve uzun
vadede, gercekten demokratiklesmeye donis icin siyasal dizlemde arayislar basladiginda, hangi
konularin 6ne g¢ikacagl ve tartismaya acilacagl Ulzerine simdiden fikir ylritmek, olasi dons

firsatlarini yakalama yoniinde yararli olabilir.

Turkiye’de demokratik yonetime iliskin son derece ciddi agmazlar mevcuttur. Bu agmazlara blyk
oranda, otoriter icerigiyle Anayasa, daha da 6tesi “anayasasizlastirma” sireci neden olmaktadir.
Demokratik yonetimin geregi olarak, siyasal iktidari dengeleyecek olan, baski gruplari ile toplumsal
muhalefetin gelistirilememis olmasi, temel demokrasi agiklarindan biridir. Se¢im sistemi ve siyasal
partiler rejimi, demokratik siyaseti, dolayisiyla demokratik yonetimi dnlemektedir. Segim sistemi ve
siyasal partiler rejimi lGzerinden zayiflatilan parlamento ¢ogunlugu ile muhalefet, mizakere islevini

yerine getirememektedir.

Turkiye’de uygulanmakta olan se¢im sisteminin, ¢ogulcu-demokratik bir yapiyi engellemesi, parti igi
demokrasinin olmamasi, siyasal katilim yollarinin tikali olmasi, baski gruplarinin zayifligi, demokratik
siyasal yapi bakimindan baslica sorunlu alanlari olusturmaktadir. Bu sorunlara, sivil-asker iliskilerinin
gecmisten bu gline demokratik anlamda dogru bir zemine oturmamasi gibi, demokrasi kiltlrinin
gelismemisligi gibi temel sorunlar da eklendiginde, durum daha girift bir hal almaktadir. Se¢im
sisteminde %10 baraj gibi yapilan ayarlamalar, parlamentoda az sayida partinin temsiline olanak

verme amach olmus ve se¢im sistemi lizerindeki ayarlamalarin sakincali sonuglari dogmus, “eksik
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temsil” olgusu ortaya c¢ikmistir. Adaletsiz se¢im sistemi nedeniyle, ¢ogulcu toplum tabanina
oturtulamayan bir temsil yapisiyla karsi karsiya kalinmistir. Dolayisiyla, ¢ogulcu toplum yapisi,
cogulcu siyasal yapi olarak yansitilamamistir. Secim sistemi zaman zaman diisiik oy oranina ragmen
parlamentoda yiksek temsili saglamakta ve bu tir kosullarda temsil adaleti tamamen ortadan

kalkabilmistir.

“Temsilde adalet” ilkesi ile ¢elisen bir yontemi iceren %10 (ilke secim barajini iceren secim sisteminin
ve bu sistemi dlizenleyen Se¢im Kanunu’nun, barajin kaldirilmasi ya da baraj oraninin disurilmesi
yoninde degistirilmesi, Tirkiye icin demokrasinin gelistirilmesinin zorunluluklari arasindadir.
Turkiye’de Secim Kanunu ve icerdigi secim sisteminin, Anayasa’da da belirtildigi lizere, “temsilde
adalet” ve “yonetimde istikrar” ilkelerine uygun dlzenlenmesi ayni zamanda Anayasal

zorunluluktur.3?

Siyasal partiler sistemi bakimindan en temel problemlerden biri, parti i¢ci demokrasinin olmayisidir.
Milletvekillerini belirlemede parti liderinin tek s6z sahibi olusu, siyasal yasamin tamamina
yansimakta ve demokratik bir siyasal yasam olanaksiz hale gelmektedir. Parti liderlerinin
milletvekillerini  belirlemedeki yetkisi, sonraki asamada yasama c¢ogunlugunun hikimeti
denetlemesini ve yasama fonksiyonunu yerine getirmesini engellemektedir. Clinkl, parti lideri,
milletvekili adaylarini belirledigi icin, milletvekilleri bire bir lidere bagh konuma gelmektedirler. Bu
nitelikteki siyasal parti, parlamentoda ¢ogunlugu olusturdugunda da parlamento, cogunluk liderinin
istedigi yasalari ¢ikarmak lizere calisan bir araca dénismektedir. Siyasal karar alma tekeli liderde

olup, her tirli siyasal irade liderde belirmektedir.3®

Turkiye’de parlamenter rejimden keskin bir sekilde “Cumhurbaskanligi Hikimet Sistemi”’ne
gecildigine gore ve bu sistem esas olarak “Tilrk Tipi Bagkanlk Sistemi,” olarak diislinlilmis olduguna
gore; secim sistemi ve siyasal partiler rejiminin de, yeni sistemin demokratikligini saglama yoniinde
dondstiridlmesi  zorunludur. Yiritme vyetkilerinin  tamamini, Cumhurbaskanhgi kararnameleri
yoluyla yasama yetkisinin bir kismini Cumhurbaskani elinde toplayan sistemin, yasama dengesini bir
Olcude de olsa aramasi beklenir. Parlamenter rejim 6zellikleri arasinda sayilan Parlamentoda “parti
disiplini” kosullarindan arinmasi, yasamanin zayif dlcekte de olsa demokratiklestirilmesi bakimindan
gerceklestirilmesinin olanaklari yaratilmalidir. Bunun en kolay yolu, Siyasi Partiler Kanunu’'nun
iceriginde barindirdigl,“lider sultasi”na neden olan hikidmlerin  ortadan kaldirilmasidir.
Milletvekilinin adayhgini belirlemek ve sonrasinda da milletvekili olarak pozisyonunu korumak,

liderin iki dudagi arasinda olmamalidir. Milletvekilliginin, liderin gidiiminden ¢ikarilmasinin yasal

35 Hikmet Sami Tuirk, “Secim Sistemleri ve Anayasal Tercih”, Anayasa Yarsisi, S:23, Anakara 2006, s.110.
36 Sevtap Yokus., Tiirkiye’de Yiiriitme Erkinde Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, s. 188, 189.

25



onlemleri alinmalidir. Cumhurbaskanligl sisteminde bu Onlem, demokrasi agisindan ¢ok daha

yasamsal bir nitelik kazanmustir.

Cumbhurbaskaninin liderligini yaptigi partinin, Parlamento calismalarini blyiik oranda tek basina
yapma olanagini saglayacak ¢ogunlugu kazandiginda, yasama cogunluguna hakim ve ylritme
organini tek basina calistiran Cumhurbaskani’'ni dengeleyecek hicbir giic kalmamaktadir. Yiiksek
yargl organlarinda Cumhurbaskaninin atama yetkisinin genisligi de gb6z Onlne alindiginda,
demokrasinin gerektirdigi denge ve denetim mekanizmalarinin tamaminin ortadan kalkmasi

tehlikesi ok biyuktdr.

2017 Anayasa degisiklikleri ile  Cumhurbagkaninin  partili  olabilecegi  belirlenmistir.
Cumhurbaskaninin, liderligini yaptigi partinin de, parlamentoda cogunluga sahip olmasi beklenirken;
AKP ve MHP’nin secimler oncesinde yaptiklar, “Cumhur ittifaki” olarak adlandirilan ittifak
Parlamento salt ¢ogunlugunu yakalamis durumdadir. Bu durum, ittifakin strdirtlmesi kosuluyla
ancak, “Partili Cumhurbaskani”na bagh Parlamento cogunlugu demektir. Aslinda se¢cim o©ncesi

baslayan ittifak, yasama bakimindan sec¢im sonrasi koalisyona donlismis goziikmektedir.

Turkiye’de yakin bir dénemde secim sisteminde degisiklik ile siyasi partiler rejiminde iyilesmeler
kendisini dayatacaktir. Bu baglamda, secim sistemi olarak dar bdlge, siyasi partiler acisindan da lider
sultasini ortadan kaldirabilecek formiiller (zerine tartismalar hiz kazanacaktir. Dar bolge se¢im
sistemi ya da daraltilmis bolge secim sistemi, hem Parlamentoda cogunluk yapisini saglayacak, cok
parcali yapiyr onleyecek hem de temsilde adalet ilkesini, demokratik temsili saglayacak yontem
olarak akla gelmektedir. Bu secim modeli daha dnce de Tirkiye icin tartisilan bir modeldi. Ancak
Kirt temsili, bu modelin hayata gegirilmesinin temel engeli olarak gorildi. Son milletvekilligi
secimlerinde baraj dogrudan ve sadece Kiirt temsili dniindeki engel olarak agiktan uygulanmis oldu.

Se¢im sonuglari ise, baraj uygulamasinin Kirt temsili agisindan amacglanan islevini yitirdigini gosterdi.

Se¢im sisteminden baraj uygulamasinin kaldiriimasi, demokratik temsil arayisinda birinci adim

olacaktir. Bu adim, demokratiklesme yoniinde de olumlu katki sunacaktir.

Parti ici demokrasi olanaklarinin yaratilmasi ve aday belirlemede, aday belirlemede 6n segim
zorunlulugu gibi yontemlerle tabanin taleplerinin oncelliginin saglanmasi, yasamada demokratik
temsili artiracagl gibi, yasama faaliyetlerine de nitelik kazandiracaktir. Parti ici demokrasi ayni
zamanda Tirkiye'nin siddetle gereksinim duydugu yapici ve etkili muhalefet dengesini de

yaratabilmenin bir yolunu acabilecektir.
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iktidarin dengelenmesi, cesitli mekanizmalarin isletilmesi ile olanakli olabilir. Bu mekanizmalardan
bir kismi erkler ayriligi gibi dogrudan anayasal yolla gerceklesir. Yargi bagimsizlig, iktidarin
denetlenerek dengelenmesinin baslica yoludur. 2017 Anayasa degisiklikleri ile yatay erkler ayrilig
acisindan ciddi sorunlari iceriyor. Bireyler lehine, hak ve 6zglrlikler alaninin anayasal diizeyde genis
tutulmasi ve giivencelerinin saglanmasi, siyasi iktidar karsisinda dengeleyici unsurlarin basinda gelir.
Olaganistl rejim, zaten dar olan bu alani tamamen ortadan kaldirdi. Demokratik gelisimle dogru
orantili  bir sekilde, toplumsal muhalefetin, baski gruplarinin gelistiriimesi, siyasetin
demokratiklestirilmesi ve yerel 0Ozerkliklerin genisletilmesi, siyasi iktidari dengeleyecek diger
mekanizmalari olusturmaktadir. Bati demokrasilerinde gliglendirilmis yerel iktidarlar, merkezi
iktidari dengelemektedirler. Tirkiye'de ise, cesitli gerekcelerle, yerel yonetimler, giclendirilmek
yerine zayiflatilmistir ve merkezi iktidari dengeleyerek demokratik toplumu gelistirecek yapilar
olmaktan ¢ok uzak kaldilar. Tirkiye’de son dénemde, sinirli toplumsal muhalefet alanlari olaganisti
rejimle ve ¢ok sayida yerel yonetimlerdeki sinirli 6zerklik alanlari da kayyim atamalari ile ortadan

kalkmis oldu.

Turkiye’de, Cumhurbaskanhgi Hiikiimet Sisteminde, yasama-yargi erkleri bakimindan, yatay erkler
ayrihg1 dengesinin bliyik oranda vyitirilmis olmasi nedeniyle ortaya ¢ikan demokrasi agiginin nasil
tamamlanabilecegi lizerine kafa yorulmalidir. Ornegin; demokratik sisteme aykiriligin giderilmesi ve
demokratik siyasal yapinin saglanmasi icin, dikey yetki paylasimi bir yol olarak distntlmelidir.
Merkezi iktidarin dengelenmesi ve demokratiklesmenin yegane yolu olarak, yerel yonetimlerin

elden geldigince glglendirilmesi, yeniden demokrasi arayisinda baslica yontem olabilir.

Demokrasinin geregi olarak merkez-yerel iktidar dengesi tartismasi Tirkiye bakiminda yeni bir konu
degildir. Yerelin giiglendirilmesi, 2016’ya kadar stiren demokratik yeni anayasa arayislari doéneminde

surekli glindemde kalan ve yeni bir demokratik anayasanin igerigindeki zorunluluklar arasindaydi.

Onceki dénemde yeni anayasa hazirhgina doéniik olarak ortaya cikan bitiin calismalarda, yerel
Ozerkliklerin gelistirilmesi, somut olarak da bolge yonetimlerinin olusturulmasi yéniindeki oneriler
agirlik kazanmaktaydi. Bolge yonetimlerinin kimlik ve kiiltirel haklardan bagimsiz olarak cagdas
yonetim bicimi seklinde demokratik kanallarin agilmasi, demokratik temsil icin 6nemi baglamindaki

yaklasim 6ne ¢ikmisti.

Genel olarak demokratik rejimlerde, merkezi iktidarin giderek sinirlanamayan yetkileri, bireyleri ve
her tlrli grubu siyasal acidan etkisiz kilmaktadir. Merkezi iktidarda biriken yetkilerin yarattigi
dengesizligi asmanin bir yolu da, yerel yonetimlerin ve 6zerk yapilarin gelistirilmesidir. Bu tiir yapilar

demokratik sistemin istikrari icin de sarttir. Yerel siyasi yapilar, bireylerin kendilerini ifade
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edebilecekleri farkli odaklar olup, farkh fikirlerin yayilmasini saglarlar; merkezi iktidarin
sinirlanmasina, onunla yarisacak bagimsiz glic merkezlerinin yaratilmasina, gelecekteki muhalif

liderlerin yetisecegi ve siyasal yetenekler kazanacagi ortamlarin olusmasina yararlar.?’

Devlet erklerinin ayrihg), ozellikle vyargi bagimsizligl, kisaca iktidarin bolinmesi ya da
sinirlandiriimasi; birey hak ve ozgirliklerinin glivencelenmesi temelinde demokrasiyi hedefler.
Siyasal partiler yoluyla iktidarin dengelenmesi de ayni hedefe hizmet etmektedir. Ancak glinimizde
iktidar yetkilerinin yukaridan asagiya kullanimini frenlemek, demokratik katilim kanallarini agmak ve
yasama gecirilebilmek amaciyla; dogrudan halkin belirledigi ve kolaylikla gozetleyebilecegi tarzda
yerel iktidarlarin olusturulmasi ve gelistirilmesi blylik 6Gnem kazanmistir. Tlirkiye icin, demokrasinin
glnimiizdeki anlamina uygun olarak, iktidarin yerel iktidarlar yoluyla etkin bir sekilde dengelenmesi
acil bir ihtiyaca dondsmdistir. Yani iktidara ait yetkiler, merkez ve yerel arasinda paylastiriimahdir.
Bu ayni zamanda demokrasinin de gelistiriimesi anlamina gelir. Ancak bunun igin glglendirilmis

yerel birimlere gereksinim duyulmaktadir.

Bireylerin ve topluluklarin, devlet ile demokratik temelde baginin yaratiimasi hedefi, iktidarin es
zamanli olarak farkl mesruiyet temelleri Gizerine insa edilmesiyle olanaklidir. Bu iki temel, merkez ve
yerel iktidarlar olarak tanimlanabilir. Bu sekilde bir mesruiyet yapilandirmasi, her dizeydeki
topluluklarin kendilerine 6zgl gereksinimlerine iliskin kararlarin, demokratik yollarla alinmasiyla
gerceklestirilebilir. Merkezi iktidarin, belediyelerin ve bdlgelerin oOrgltlenme bicimlerine ve
vatandaslarin yerel diizeydeki demokratik haklarina ve bu haklarin kapsamina karar vermesi;
bolgenin tarihsel ve kiltirel 6zellikleri temel alinmadigi icin, bolgelerde demokrasinin korunmasi
sorumlulugunu yerine getirememesine neden olmaktadir. Yasanan bir¢ok ¢atismanin nedeni,
gecmisten beri hilkiimetlerin merkezden gok uzaktaki bolge ve vatandaslarin kaderleri Gizerine karar
almalari ve bu kararlari sadece bigimsel yetkilerine dayanarak, sorumluluk alanindaki aciklarla
beraber gerceklestirmeleridir. Oysa, yetki ve sorumluluk dengesi ancak, merkezden ayri yetkilere
sahip birimler yoluyla saglanabilir. Modern kurumlarin, bireylere yonelik karar alicilar bakimindan,
alinan yanlis kararlarin etkilerini aninda hissedebilecek sekilde tasarlanmasi gerekir. Glgliu yerel
iktidarlar, cesitliligin korunmasina da hizmet edecektir. Demokratik yontemler, cesitliligin tlkenin
kiltdrel, manevi ve ekonomik zenginligine katki sagladigl kanaati izerine gelistirilmelidir. Bireyler,

¢cok boyutlu aidiyetlere gereksinim duyarlar; bir yandan dinsel ve/veya kulturel topluluk, diger

37 5. M. Lipset, Siyasal insan, Cev: Mete Tuncay, Teori Yayinlari, Ankara 1986, s.6, 7.
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yandan yerel 6zerklik Gzerine kurulu yerel topluluk aidiyeti gibi. Bireylerin gercek anlamda ancak,

yerel ve kiiltiirel topluluk icinde dzgiirlesebildikleri hatirda tutulmalidir.®®

Turkiye agisindan, Ulke bitunliginin korunmasi ve demokrasi, insan haklarina iliskin evrensel
standartlarin gerceklesebilmesi icin merkeze ait yetkilerin, “agirlikli olarak” yerinden yonetim
birimlerine aktarilmasi zorunlulugu bulunmaktadir. Tirkiye’de, merkeziyetci politikalar, vatandaslar
arasinda birlik ve bitinlik duygusunu gelistirmedigi gibi, tersine farkh kaltlrel kimlikler tizerinden
ayrismayl glclendirmektedir. Merkeziyetci yapi nedeniyle, yonetime katilim olanaklar
kisitlanmakta, kamu hizmetleri etkin ve verimli sekilde sunulamamakta, kamu kurumlarinin
demokratik hesap verebilirligi zayiflamakta ve farkli dil ve kiltlrlerin taninmasi, korunmasi ve
gelistirilmesi yoniinde politikalarin olusturulmasini zorlastirmaktadir. Merkeziyet¢i devlet yapisi ve
bu dogrultuda olusturulan “tirdes toplum projesi”, Tiirkiye’de siyasal sorunlarin temellerindendir.
Bu baglamda, merkeziyetciligi azaltacak reformlar konusunda, yasal diizenlemelerle birlikte alinacak

dnlemler son derece dnemlidir.3®

Avrupa Birligi, tye ulkeler bakimindan ulusaliisti bir denge ve denetim mekanizmasini
olusturmaktadir. “Avrupa Birligi'nin Bolgesel Politikasi”ni uygulayan (lkeler bakimindan da
boélgesellesme, ulusalalti ve ulusaliistii denge ve denetlemeyi yasama gecirmede islevsel olmustur.*
Turkiye’de yerel yonetimlere iliskin diizenlemeler ise, Avrupa standartlarina ve bu baglamda Yerel
Yonetimler Sarti’'na aykiri durumdadir. Clinkl, demokrasinin geregi olan yonetimde yerellik ilkesi

uygulanmamaktadir.

Avrupa Konseyi’'ne bagl olusturulan Avrupa Bolgesel ve Yerel Yonetimler Kongresi, Tirkiye’deki
yonetim sistemine iliskin olarak bazi isteklerde bulunmustur. isteklerinden bir bélimi, yerel
yonetimlerle ilgili olarak anayasal degisiklikler yapilmasina iliskindi. 2001 ve 2005’te bu anlamda
inceleme yapan heyetler, bazi Anayasa hikimleri Gzerinde durmuslardi. Bunlardan en 6nemlisi ve
genisce tartisilan, yerel yonetimleri “idarenin butlinlGgu ilkesi” icine yerlestiren 127. maddedir.
Kongre, yonetim sisteminin temel yapisinda bazi degisiklikler yapilmasini istemektedir. Bunun igin iki
nokta izerinde durmaktadir. ilk olarak, Tiirkiye Cumhuriyeti Anayasasinda 127. maddenin Avrupa
Yerel Yonetimler Sart’'na uygun hale getiriimesi istenmektedir. Buna gbére Anayasa’nin 127.
maddesine dayanarak, merkezi hikimet, yerel yonetimler Uzerinde genisletiimis bir vesayet

denetimi yiiriitmektedir. Bu durum, Yerel Yonetimler Ozerklik Sart’nda vurgulanan yerellik ilkesine

38 Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu iktidar: Kuram ve Uygulama”, Anayasa Hukuku
Dergisi, Cilt:1, Sayi:1, 2012,s. 91-93.

39 Oktay Uygun, Yeni Anayasada Yerel ve Bolgesel Yonetim igin Oneriler, Tiirkiye Ekonomik ve Sosyal Etiidler
Vakfi (TESEV) Yayinlari, istanbul 2012, s. 9.

“0 Tiirkiye’nin Anayasa Gilindemi, Derleyen: ibrahim 0. Kaboglu, iletisim Yayinlari, istanbul 2016, s. 278.
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terstir. Kongre, 127. maddede, 6zel olarak, besinci fikranin degistirilmesi lizerinde durmaktadir. Bu
fikraya gore: “Merkezi idare, mahalli idareler lizerinde, mahalli hizmetlerin idarenin biitinltigi
ilkesine uygun sekilde vyiiriitiilmesi, kamu gérevlerinde birligin saglanmasi, toplum yararinin
korunmasi ve mahalli ihtiyaglarin geregi gibi karsilanmasi amaciyla, kanunda belirtilen esas ve
usuller dairesinde idari vesayet yetkisine sahiptir.” Bu fikranin, yerel yonetimlerin, idari ve mali
ozerklige sahip kuruluslar olarak, yerellik ilkesi gereklerine gore denetlenir seklinde bir icerige
kavusmasi istenmektedir. ikinci olarak, Tirkiye’nin bu Sart’in 6, 9, 10, 11 numarali maddelerinde
onaylamayi uygun bulmadigi paragraflari da kabul etmesi de glindeme getirilmistir. Onaylamanin
uygun bulunmadigl paragraflar; yerel yonetimlerin i¢ 6rgitlenmelerini kendilerinin belirlemesi, yerel
yonetimlerin mali kaynaklari, finansman (izerinde takdir yetkileri, birlik kurabilme ve birliklere
katilabilme, farkh devletlerdeki kurumlarla isbirligi ve 6zerk yonetim yetkilerinin korunmasina iligkin

yargisal yollari kullanabilme gibi konulari icermektedir.*

Avrupa Konseyi nezdinde Tirkiye icin yapilan bu calismalarin otesinde, Tirkiye’de merkezin
hantalligi ve bolgelerin gereksinimlerindeki farkliliklar nedeniyle, bu tartisma ge¢misten beri
sirmektedir. Turkiye’de yeni anayasa hazirligina dénik olarak ortaya ¢ikan bitiin ¢calismalarda yerel
ozerkliklerin gelistirilmesi, somut olarak da bolge yonetimlerinin olusturulmasi yéniindeki oneriler
agirhkliydi. Gugla yerel 6zerklikler; kimlik ve kiltirel haklardan bagimsiz olarak, cagdas yonetim
bicimi seklinde demokratik kanallarin agilmasinda ve demokratik temsilde énemli goriildii. Uniter

devlet yapisinin, demokratik glic kazanmasinin temel bir yolu olarak tartisildi.

15.7.2004 tarihli 5227 Sayili “Kamu Y&netiminin Temel ilkeleri ve Yeniden Yapilandiriimasi Hakkinda
Kanun”, idari yapida ¢ok daha kdkten bir doniisimi hedeflemekteydi. Cumhurbaskaninin bu kanunu
TBMM'’ye iadesiyle, idari yapilanmanin dénistirilmesi ile ilgili parlamento diizeyinde tartismalar da
rafa kaldirildi. Bu Kanun Tasarisinin ana gerekgesinde: “Uzun yillardir tartisilan, zaman zaman
biirokrasi ve siyasi otoriteler tarafindan cesitli sekillerde giindeme getirilen yeniden yapilanma
ihtiyaci, artik ihtiyag olmanin étesine ge¢mis ve bir gereklilige déniismiistir. Ulkemizin kiiresel
rekabet ortami iginde hak ettigi yere gelmesi ve halkimizin refah diizeyinin yiikselmesi bu degdisim ile
birebir iliskilidir. Uzun yillardir tartisilan, hayata gegirilmemis c¢esitli tasarilara konu olan yeniden
yapilanmanin daha fazla geciktiriimemesi gerekmektedir. Mevcut verimsiz yapinin maliyetlerinin
birikimi ve ge¢ kalmis bir yeniden yapilanmanin daha fazla uyum sorunu doguracadi dikkate
alindiginda, siyasi kararlilik ve toplumsal destek gésterilerek bu reformun bir an 6nce hayata
gecirilmesi biitiin kesimlerin ortak sorumlulugudur” ifadelerine yer verilmisti. Oysa bugline kadar,

ivediligine vurgu yapilan idari yapida dénisiim konusunda gerekli adimlar atilamadi. “Blyuksehir

41 Birgtl A. Guler “Avrupa ve Yerel Yénetimlerin Anayasal Konumu-Avrupa Bélgesel ve Yerel Ydénetimler
Kongresinin Anayasa Degisikligi istekleri” http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc
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Belediyesi Kanunu ile Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Yapilmasina Dair
Kanun”un, yerel yonetimleri gliclendirmek icin attigi il 6zel idarelerinin kaldirilmasi yoniindeki adim
olumlu karsilanirken, icerigindeki diger diizenlemelerin merkezi yénetimi giiclendirdigi gorildii.*?
Yani, vyereli gilglendirmek amaciyla vyapildigi aciklanan tim dizenlemeler, daha fazla

merkezilesmeye hizmet etti.

Uniter devlet olarak Tiirkiye’nin, geleneksel yerel birimleri olan il ve belediyelerden daha genis
bolge birimlerinin olusturulmasi ve bu bolgelerde yasama yetkisine sahip 6zerk ydnetimlerin
kurulmasi, bolgeli devletin, federal yapi anlamina gelip gelmedigi tartismalarina neden olmaktadir.
Bu baglamda, bazi federal diizenlemelerden yararlanan italya ve ispanya érnekleri dikkat cekicidir.
Ancak, federal devlet ile bolgeli devlet yapilari arasinda ¢ok énemli farklar bulunmaktadir. Uniter
yapili bir devlette, 6zerk bolgelere taninmis olan yetkiler bakimindan, merkezi yonetimlerin tek yanh
islemleriyle bu yetkilerin degistirilemeyecegi esasi da anayasal dizeyde belirlenirse, devletin Uniter
yapidan uzaklastigi ileri sirilebilir. Bu durumda, yetkilerin genisligine bakilmaksizin, 6zerk
yonetimlerin merkezi yonetimle, karar alici glic olma dlzeyinde, hukuken esitlendigi soylenebilir.
Clnkd, tlke yonetiminde ulusal ¢ogunluk kurali, ulusalalti birimleri olusturan topluluk iradeleri ile
dengelenmis olur.*® Federal devlette merkez-cevre iliskisinde “serbestce kendi kendini belirleme”
kavrami devreye girer. Bu anlamda federal devlet, kendi kendini belirleme hakkina sahip siyasal
varliklardan olusan bir birlik oldugu halde, bolgesel devlet kendi kendini belirleme hakki ulusun
butiiniine aittir.** Bu anlamda, Uniter devlet yapisini bozmayacak tiirde bir bélge yapilanmasi

Turkiye’nin bu konudaki ihtiyacini giderebilecektir.

Bblge yonetimi Avrupa’da gelisip, benimsenen, ger¢cek anlamda demokratik katilim yoluyla,
bireylerin kendi yonetimlerini olusturmalariyla ve Ustlenilen yonetsel sorumlulukla tlkesel birligi gii
clendiren bir modeldir”.*® Gliglu yerel iktidar baglaminda Bélgeli devlet, (ilkenin siyasal sorunlarinin
¢O6zimiinde demokratik temelli adimlardan biri olarak duastnulebilir. Aslinda, Tiarkiye'nin asir
merkeziyetgi yapisinin esnetilmesi geregi, uzun zamandir savunulmaktadir ve Avrupa’da gelisen
“bolgeli yonetim” gereksinimi agiktir. Bu tir bir adim, kiilttrel kimlik konusundaki sorunlari asmakta
da bir kolaylik saglayacaktir. Bu anlamda, Birlesik Krallik, italya, ispanya ve Fransa deneyimleri,

Turkiye gercekleriyle birlikte “esin kaynagl” olabilir.*® Bolgelerin olusturulmasinda kullanilacak

42 Sevtap Yokus, Tirkiye’de Catisma Coziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara 2013, 5.232.

43 Oktay Uygun, “Federalizm ve Bélgesel Ozerklik Tartismalar1”, Demokratik Anayasa, Metis Yayinlari, istanbul
2012, s. 103-105.

44 Atilla Nalbant, Uniter Devlet, Yapi Kredi Yayinlari, istanbul 1997, 226.

4 Sevtap Yokus, “Tirkiye’de Yerel Yénetimlerin Gelistirilmesi-Bélge Yénetimleri”, Anayasa Kurultayi, Prof. Dr.
Yilmaz Aliefendioglu’na Armagan, Ankara Barosu insan Haklari Merkezi, Ankara Barosu Yayinlari, Ankara 2010,
s.159.

4 jpbrahim O. Kaboglu, Hangi Tiirkiye?, imge Kitabevi, Ankara 2011, s. 46.
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olgiitler ve ydntemler konusu olduk¢a &nemlidir. iki farkl ydntem iizerinde durulmaktadir. Birincisi;
ekonomik, sosyal, kiiltiirel ve tarihsel baglari nedeniyle yakin olan illerin birlesmesi slirecine olanak
saglayacak dizenlemelere gidilmesidir. Bunun i¢in mevcut il genel meclislerine yetki taninabilir.
ikincisi; parlamentonun kullanacagi yetkiyle bdlge yonetimlerinin olusturulmasidir. Bu iki ydntemin
birlikte kullanilmasi da olanaklidir. Yani, isteyen illerin kendi iradeleriyle birlesmesi, bu yola
gitmeyen iller bakimindan parlamentonun karar vermesi. ikinci yontem kullanildiginda, 2006 tarihli
5449 sayili yasayla diizenlenen “bolge kalkinma ajanslar1” bolgesel sinirlarin belirlenmesinde dikkate
alinabilir. Merkeziyetgiligin azaltilmasini hedefleyen yontemler, yasa degisikligi ile gelistirilebilir.
Ancak konunun Tirkiye’deki dnemi ve olasi anayasaya aykirilik iddialarini 6nlemek icin anayasal

diizenlemeler yolu tercih edilmelidir.*’

Genel olarak, bolgesellesme olgusunda 6ne ¢ikan neden, etnik-dilsel azinliklari ve yerel 6zgirlikleri
korumak olsa da, glinimiizde bolgesellesme gereksinimini doguran c¢ok yonli gerekcgeler
bulunmaktadir. Bolgenin idari yapilanmada etkin bir ara¢ olmasi, ulusal planlamada yerel
yonetimlerle merkezi iktidar arasinda yeni bir birimin gerekliligi, katilimci demokrasinin
glclendirilmesi, yeni sorumluluk mekanizmalarinin ve bilgi aginin etkinlestirilmesi gibi.
Bolgesellesme nedenleri, ekonomik, glivenlik nedenleri, siyasal ve kiltiirel nedenler olarak
kategorilendirilebilir. Ornegin, Tirkiye’de Giineydogu Anadolu Projesi (GAP) Bolge kalkinma idaresi,
ekonomik nedene dayali bolgesellesmenin bir 6rnegi seklinde nitelendirilebilir. Bolgesellesme
yoluyla, yerel giicler, ulusal planlamaya etkin bir sekilde katilma olanagi kazanir. Avrupa Birliginin
bolgeler politikasi, ulusal devletlerin yaninda bélgesel birimlerin etkin birer muhatap olarak yer
almasini saglamaktadir. Avrupa Birligi, vatandaslara yakin bolgesel birimleri muhatap alma egilimini
tasimaktadir. Bu baglamda, Avrupa Birligi biitlinlesme siireci de bdlgesellesmenin bir nedeni olarak

belirtilebilir.*®

Tirkiye’de bolge yonetimine duyulan gereksinimin baslica nedenleri; cografi olarak genis bir alana
yayillmis olmak, bolgeler arasi dengesizliklerin ve farkli ekonomik-sosyal gereksinimlerin, bélgelere
0zgii 6nlemlerle giderilebilecegi, geleneksel merkezi ydnetimin agirhginin ancak, bolge yonetimi gibi,
yetkileri genisletilmis, koordinasyonu da saglayabilen yerel yonetim birimleri ile asilabilecegi
seklinde belirtilebilir. Bolge yonetimi, kamu hizmetlerinin etkili ylrittlmesini saglayacaktir ve yerine
getirilmeyen kamusal hizmetler bakimindan bireylerin hizmeti ylritmekle goérevli birimleri
gerektiginde hesap sorarak zorlamalari olanagi yaratacaktir. En 6nemlisi, bélge yonetimleri; merkezi
iktidarin yetkilerini etkin bir sekilde paylasarak, sagladiklari merkez-yerel dengesi sayesinde,

demokrasinin gelisiminde temel belirleyiciler olabileceklerdir.

47 Uygun, “Federalizm ve Bélgesel Ozerklik Tartismalari”,...s. 136,137.
8 Nalbant, Uniter Devlet,..., s.227-229,232.
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Catisma ¢6zimi sidrecglerinde anayasa yapimi, yetki devri tartismalari ile paralel olarak
yapilmaktadir. Burada taraflarin yetki devrinin kapsami ve anlami konusunda catisan yaklasimlari
olabilir. Onemli olan, bu tartismalarin siddetin olmadigi ortamlarda ve saglikh bir sekilde
yapilmasidir. Bu vyolla, tlke kosullarinda ve hangi tir o6zerkligin gereksinimi karsilayip

karsilamayacag tartismasi, demokrasi ilkeleri ekseninde yapiimalidir.

Turkiye’de, c¢atisma ¢ozlimiinde boyutlarin tamamen degistigi stphesizdir. Ulusal boyuttaki
sorunlar, uluslararasi karekter kazandi. Tirkiye’nin bundan sonraki ¢6ziim adimlarinda, Tirkiye
sinirlarini asar nitelik ve icerikte yeni politikalara yonelmesi zorunlulugu dogacaktir. Diinyadaki diger
catisma ¢6zimi orneklerine bakarak, catisma ¢6ziimi ile demokrasi arasinda bir tir “illiyet bagi”nin
olmadigl saptamasindan hareketle; Turkiye’de olasi bir ¢catisma ¢6ziim slirecinin, demokratiklesme
ile ilgisinin olmadigini ileri siirenler olabilir.*® Ancak, Tirkiye 6zelinde, gecmis siire¢ gbz dniinde
tutuldugunda, catisma c¢oziminin bilylk Olcide demokratiklesme ile baglantili oldugu akilda
tutulmahidir. Clink{, kilttrel haklardan baslayarak, anadilde egitim, etnik anlamdan arindirilmis
anayasal vatandaslik ve en fazla 6ne cikacak talep olarak glgclendirilmis yerel 6zerklik konulari,
¢O6zim sirecinin her dénemde temel meseleleri arasinda sayilacaktir. Tarkiye agisindan ¢6zim
sirecinde one c¢ikan bu temel meseleler, ayni zamanda Turkiye’de demokrasinin ilerletilmesi

konulari arasindadir. Bu konularin garantiye kavusturulmasi adina demokratik yeni bir anayasa ve

diger mevzuatta dénisiim talebi siirekliligini koruyacaktir.

Turkiye’de 2018 Cumhurbaskanligi ve milletvekilligi secimlerini izleyen herhangi bir dénemde,
gercek anlamda demokratiklesme sirecine doniilmesi olasihg dogarsa, beraberinde
demokratiklesmenin temelini olusturan g¢atismasizlik ortamina dénis de hedeflenecektir. Guglu
yerel ozerklikler; gegmis donemdeki demokratiklesme adimlarinda ve demokratik yeni anayasa
arayislarinda baslica zorunluluklar, ¢éziim siireci agisindan da olmazsa olmaz kosullar arasinda
sayllmaktaydi. Dolayisiyla yeniden demokratiklesmeye donis olanaklari dogdugunda, giiglendirilmis
yerel 6zerklikler konusunun da glindeme alinmasi, ¢atisma ¢éziimiine dogru basarili bir baslangi¢

olabilecektir.

Demokratiklesme ve glicli yerel 6zerkliklerin gelistiriimesi seklinde bir baslangig, yeni olarak
uygulamaya konulan ve “Cumhurbaskanligi Hikimet Sistemi” olarak adlandirilan “baskanlik rejimi”
benzeri hikiimet biciminin demokratik anlam kazanmasini saglayacak bir yéntem olarak
duslintilmelidir. Boylece, yeni sistemin, gercek anlamiyla demokratik rejimle baglantisini kurma

olanagi yaratilabilecektir.

4 Fuat Keyman’in sunumundan, Catisma Géziimleri Yeni Bir Yol Bulmak, Editér: Hiseyin Cakir, Kiiyerel
Diisiince Enstitiisi, istanbul Mayis 2018, s.22, 26.
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Sonug

“Cumhurbaskanhglr Hikimet Sistemi”’ni getiren 2017 Anayasa degisiklikleri, hukuksuzlugu icinde

barindiran Tirkiye uygulamasiyla olaganisti rejimde yapildi ve halk oylamasi sonucunda kabul edildi.

2018 Cumhurbaskanhgr ve milletvekilligi secimleri, Secim Kanunu ve Siyasal Partiler Rejiminin
demokratik ilkelere aykiri diizenlemeleriyle, olaganisti rejimde, ifade 6zglrliigiinin ve adaylarin adil
yarisinin imkansizligi kosullarinda gergeklesti. Bu secimlerle birlikte, “Cumhurbaskanligi Hikiimet

Sistemi”ne de ge¢ilmis oldu.

Cumhurbaskanhgi Hikimet Sistemi uygulamasi, deyim yerindeyse “cok hizli” basladi. Cok 6nceden
hazirlandigi belirgin olan ¢ok sayida Cumhurbaskanligi kararnameleri arka arkaya Resmi Gazetede
yayinlanarak ylrirlige girdi. Bu kararnamelerin ortak o6zelligi, devletin isleyisin bitliniine yonelik
olarak, Cumhurbaskaninda toplanan yetkilerin belirginlestirilmesidir. Bas dondirlicii bir hizla ortaya
cikarilan tim bu dizenlemelerle ilgili, Parlamentoda bulunan muhalif partilerin toplumu
bilgilendirme diizeyindeki glicleri ve kapasiteleri bile oldukca sinirli kalmistir. Ana muhalefet partisinin
bu donemde parti ici yasadigl blylk problemler de, bu sirecin demokratik baski olusturarak takibini

olanaksiz kilmistir.

Cumhurbaskanligi  kararnamelerine karsi anayasal dizlemde iki yol izlenebilir. Birincisi,
Cumbhurbaskanligi kararnamesiyle ayni konuda Parlamentodan kanun ¢ikarmak ve bdylece
kararnameyi etkisiz kilmaktir. Bu yolun kullaniimasi, Meclisteki Cumhurbaskaninin partisi ve
Cumbhurbaskanina destek veren MHP (yelerinin toplami disilinildigliinde imkansizdir. Diger bir yol,
hukuka ve Anayasa’ya aykinligi duslnilen Cumhurbaskanhgl kararnamelerinin  Anayasa
Mahkemesi’'ne gotirilmesidir. Ancak bu durumda da, gergekten Anayasa’ya aykiri bile olsa, yukarida
aciklanana sekilde olusan Anayasa Mahkemesi’'nin, siyasal konjonktiirden etkilendigi de hesaba

katildiginda, agirlikh bir denetim yapmasi oldukga gli¢ géziikmektedir.

Turkiye’nin iginde bulundugu kosullarda, yeniden demokratiklesme yoniinde adimlarin atilmasini
saglamak igin, ekonomiyle ilgili sikintilarin artarak siirliyor olmasi nedeniyle ekonomi dlinyasinin,
zayif da olsalar sivil toplum 6rgitlerinin ve en 6nemlisi muhalefet partilerinin; demokratiklesme ve
ozgurliklerin temini, catismalarin siyasal yontemlerle ¢6zimi dogrultusundaki taleplerini, cok daha
glcli bir sekilde dile getirmeleri ve bu taleplerin sireklilik kazanmasindan baska bir vyol

goriinmemektedir.
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