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FOREWORD

This assessment, prepared for the Democratic Progress Institute (DPI) by
constitutional law scholar Prof. Dr. Sevtap Yokus, provides an analysis of
the role of the existing Constitution as an impediment or opportunity for
the resolution process in Turkey. It considers the role of the Constitution
in democratisation and safeguarding of fundamental rights and freedoms
as preconditions for successful resolution to the conflict. It goes on to
consider the potential role of the Constitutional Court as an instrument

in upholding such elements of the Constitution.

The paper addresses specific areas where the Constitution could be
developed to build better foundations for the resolution process, such as
constitutional citizenship, education in the mother tongue, and effective
political participation particularly on the local level. In considering
factors of the government system, the balance between the legislative and
the executive is flagged as a potential challenge, alongside the relation
between central and local government and the role of state of emergency
regulation. The author assesses risks to the process caused by legislation
on the state of emergency and on elections, political parties, associations

and meetings and demonstrations, among others.

The author concludes that the political atmosphere in Turkey stood in
the way of democratic constitutionalism and democratic legislation, and
that measures towards such constitutionalism would serve the resolution

process, due to the close relation between peace and democratisation.

This assessment is one in a series prepared for DPI by the author and
other diverse voices in Turkey, contributing to DPI’s ongoing appraisal
of the situation on the ground in the country, particularly regarding

democratisation and resolution processes at a time of significant political
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change. Further assessments of this kind representing a broad range of
regional and international viewpoints will continue to be provided by

the Institute.

Professor Yokus is a Law Faculty Member at Altinbas University in the
Department of Constitutional Law and a member of DPI’s Council of
Experts. The views and opinions expressed in this assessment are those

of the author and do not necessarily reflect the official position of DPI.

Kerim Yildiz
Chief Executive Officer

Democratic Progress Institute
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INTRODUCTION

It is essential to discuss democratic steps in a possible resolution process
in Turkey. Within the context of the resolution process, constitutional
democracy is one of the crucial conditions for Turkey. Just as it is
essential for clashes to reduce for democratic steps, it seems necessary for
constitutional democracy to be put on the agenda for conflict resolution.
In Turkey the reasons behind the “Kurdish issue” continue to provide
the basis for the ongoing conflicts and are at same time related to anti-
democratic regulations and implementations such as: discrimination,
otherisation, banning of language and cultural development and human
rights violations. All these reasons overlap with issues of democracy
and human rights. Accordingly, deadlocks concerning a democratic
rule in Turkey are largely caused by political circumstances that have
been emanating for many years from the authoritarian core of our
Constitution, which could not be transformed despite the amendments
it underwent. The legal order defined by the current Constitution of
1982 is characterised by its content, which lays the ground for the rising
and deepening of conflicts. Through the fault lines it has created on the
legal platform, the Constitution provided a basis for almost irreversible
societal fractions. Heading towards democracy, it is important to develop
constitutional measures to reverse the 1982 Constitution with regard to
the underlying ideology, the jurisprudence it prescribes and its coverage

of rights and freedoms.

One of the basic flaws of Turkish democracy is the absence of pressure
groups and social opposition to balance the political power. Both are
crucial for a functioning democracy but have been hindered by, inter
alia, constitutional provisions. The electoral system and the political
parties’ regime prevent democratic politics in practice and democratic

rule. These factors have weakened the parliamentary majority and the
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opposition, meaning that they cannot fulfill their duty of negotiation.!
In Western democracies, strengthened local governments balance the
centralised power. In contrast in Turkey, local governments have been
weakened using a number of justifications and are unable to balance
the centralised power and to develop a democratic society. The latest
tendencies towards tutelage by the centralised power have downgraded

the power of local governments even more than in the past.

Throughout Turkey’s long quest for its ‘New Constitution’, each draft
contained attributes such as libertarianism, democracy, or egalitarianism.
Ensuring societal peace is among the primary expectations of a new
constitution. Over the course of the years spent working on a new
constitution, the expectations and basic principles regarding its content
have been clarified. These can be listed as the following: based on
equal citizenship, all segments of the society should be covered by
the Constitution and social as well as political pluralism should be
protected. Rights and freedoms should be based on principles developed
on a universal scale and secured; it should be accepted that “freedom
is the rule, limitation the exception”. Measures should be taken for
the implementation of the rule of law, as well as the independence and
impartiality of the judiciary. Political power should be balanced through
authority sharing and a reliance on the principle of “limited power”
should provide a democratic function. Centralised authority should be
decentralised and the principle of transparency in governing should be

actualised.

1 Sevtap Yokus, “Siyasal iktidarin Toplumsal Muhalefet ile Dengelenmesi” [“Balancing Political
Power with Social Opposition”], Ord. Prof. Dr. Ali Fuat Baggil’in Anisina Armagan [A Present
for the memory of Ord. Prof. Ali Fuat Basgil], Istanbul Universitesi Hukuk Fakiiltesi Armaganlar
Dizisi, Oniki Levha Yayinlari, Istanbul Nisan 2019, p. 1013.
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I. THE AREA OF CONSTITUTIONAL
RIGHTS AND FREEDOMS WITH
REGARD TO DEMOCRACY AND THE
RESOLUTION PROCESS

The legal order that has been brought about in Turkey, has gradually given
rise to a fragmented social structure. The fact that the constitutional and
legal order rests on state protectionism and perceives diversity as a threat
to the regime, has substantially paved the way for conflicts to arise.
Therefore, taking into consideration the relation between democracy and
the resolution process in Turkey, it becomes clear that the democratisation
of the constitutional and legal realms may have a consolidating effect
on conflict resolution. Hence, reducing constitutional obstacles to the
implementation of the democratic and human rights appears to be a

significant expectation for a probable resolution process.?

A. The Need for Expanding Constitutional Rights and
Freedoms

In the Preamble of the current 1982 Constitution, its philosophy and
its underlying ideology become clear. According to Article No. 2 of
the Constitution, the principles listed in the Preamble are regarded as
the foundational principles of the Republic, and hence are included in
the irrevocable provisions. This also denotes that the principles in the
Preamble are given superiority over the other rules of the Constitution.
The provision in the Preamble reads: “ ...zhis Constitution ... will be
interpreted and implemented with respect and absolute commitment to these
principles.” This suggests that all principles and rules of the Constitution

are obligated to be in compliance with the principles mentioned in the

2 Sevtap Yokus, Tiirkiye’de Coziim Siirecinde Anayasal Arayislar [Constitutional Quests for
Conflict Resolution in Turkey], Seckin Publications, Ankara 2013, p.10.
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Preamble, including those about the principles of the Republic.? In fact,
the philosophy determined in the Preamble has been reflected on in all
provisions of the Constitution. Therefore, it can be said that nationalism
and statism constitute the main axis of the fundamental philosophy
existing in the Constitution, as well as the official ideology that is in
line with it. At the level of the individual, this ideology aims at creating

a monotype citizen.

Within all the Articles of the 1982 Constitution the overriding aim
is clearly to defend the state against the individual, instead of the
other way around. Therefore, the regulations concerning rights and
freedoms, which form the basis of the constitutional state, are the most
problematical ones. Besides the limitations, prohibitions and even
suspensions in the Constitution, legal regulations regarding rights and
freedoms have precluded the use of rights and freedoms, especially before

the amendments.

Anti-democratic features were installed into the 1982 Constitution
during its formation. The 1982 Constitution was determined by the will
of the military. As the product of an institution with no representative
characteristics, the Constitution similarly does not contain ideals typical
of elected institutions. In this context, which lacks any democratic
legitimacy the Constitution was approved by a referendum. It was the
product of a de facto government® and despite all the changes it has
now undergone, it has been unable to rid itself of the codes that it was
loaded with at the time it was written. The Constitution contains many

of the contradictions regarding rights and freedoms that have emerged

3 Mustafa Kogak, “ Cumhuriyetin Temel Niteliklerinin Belirlenmesinde Anayasanin Baslangicinda
Yer Alan Ilkelerin Hukuksal Degeri” [The Juridicial Value of the Principles in the Preamble of
the Constitution in Defining the Basic Characteristics of the Republic], Askeri Yitksek idare
Mahkemesi 25.Y1l Armagani, 1998 p.203.

4 Biilent Tanér, 1ki Anayasa 1961-1982 [Two Constitutions, 1961-1982], Beta Publications,
Istanbul 1986, p.100,101.
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in relation to the European Convention of Human Rights and regarding
judicial opinions that have been derived from different parts of the

Convention.

In compliance with the general structure of the 1982 Constitution,
Article No. 14 aims to protect the “State”. Surpassing the protection of
a “libertarian and pluralist democratic order”, this provision prioritises
the protection of the State over the maintenance of rights and freedoms,
without taking into consideration whether the rights of others have been
de facto or directly harmed, rather “the aim of eliminating basic rights
and freedoms” is specified. Concordantly, all activities based on views
different to the Constitutional ideology have been prohibited.” Within
these prohibitions the lawmaker has no power of discretion but is obliged
to make regulations and put sanctions in line with the prohibitions in

the Constitution®.

The 1982 Constitution was written in an atmosphere of crisis and
under the circumstances which determined the country during the
State of Emergency as if Turkey were to live under these extraordinary
conditions continuously.” Article 15 outlines that rights and freedoms
can be suspended and the framework of a regime to cope with these
extraordinary conditions. Terms such as“... measures can be taken which
contradict the guarantees set forth in the Constitution” allow the state to
justify intervention to all rights and freedoms at constitutional level,.

Interruption, or suspension of chances provided by the right, is the most

5 Mustafa Erdogan, Demokrasi, Laiklik, Resmi Ideoloji [Democracy, Secularism, Official
Ideology], 2.Ed., Liberte Publications, Ankara 2000, p.367,368.

6 Necmi Yiizbagioglu, Tiirk Anayasa Yargisinda Anayasallik Bloku [The Constitutional Blockage
in Turkish Constitutional Judiciary], Istanbul Universitesi Hukuk Fakiiltesi Publication, Istanbul
1993, p.215,216.

7 Ibrahim O. Kaboglu, “ Tiirkiye’de Anayasal Reformlar Uzerine” [“On Constitutional Reforms
in Turkey”], Anayasa Reformlari ve Avrupa Anayasasi [Constitutional Reforms and the European
Constitution], Tiirkiye Barolar Birligi Insan Haklar1 Arastirma ve Uygulama Merkezi Publication,
Ankara 2002, p.57.
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controversial measure to be taken against Constitutional guarantees.®
Reviewing this Article along with other extra-constitutional regulations,
especially with state of emergency laws and legislative decrees, we run
into a space where not only law has been pushed out, but even the

Constitution itself.

Regarding rights and freedoms, the most comprehensive changes to the
Constitution in a positive sense, were made in 2001. These changes were,
to a great extent, concerned with securing and enabling the use of the
rights and freedoms that are listed in the Constitution. Whilst the extent
to which these changes have been implemented should be discussed
elsewhere, the Preamble of the 1982 Constitution represents a major step
forward. The most important change was formulated in Article No. 13.
Instead of proposing a general limitation, Article No. 13 was ammended
to determine the principles for limiting rights and freedoms.” Although
this change was a positive one, its impact was not as expected, due to

other provisions of the Constitution that limit freedoms.

Following the 2001 Constitutional changes, one of the main challenges
was the resistance to the implementation of even the partially positive
amendments. Even today, this “resistance” continues to exist and
has become more concrete through the approaches of the legislature,
executive, and the judiciary. Although judicial bodies are required to
apply the “interpretation in compliance with the Constitution” principle,
it has been observed that even after the changes they refer to previous

regulations of the Constitution. In terms of governance, it has been

8  Tekin Akillioglu, “Temel Haklarin Durdurulmas:” [“Stopping Basic Rights”], Bahri Saver'ya
Armagan [A Present for Bahri Savci], Miilkiyeliler Birligi Vakfi Publications 7, Ankara 1988, p.63,
64.

9 Yilmaz Aliefendioglu, “2001 Yili Anayasa Degisikliklerinin Temel Hak ve Ozgﬁrlﬁklerin
Sinirlandirilmasinda Getirdigi Yeni Boyut” [“The New Dimension Brought by Constitutional
Changes of 2001 to the Restriction of Basic Rights and Freedoms”], Anayasa Yargist 19
[Constitutional Jurisdiction 19], Antalya 2002, p.154.
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witnessed that the general administration, as well as law enforcers, are
inclined to ignore the Constitutional changes in regards to rights and
freedoms. The perception of freedom displayed by the legislation during
legislative processes is also contradictory to the general regime of the
law of freedoms as well as the distinction criteria of rights and freedoms.
Concepts such as “sensitivity”, “national culture”, or “sense of morality”
are still being utilised as reasons for limitation during legislative processes.
Even after the positive changes made to the Constitution in terms of
freedoms, for example: the tendency to define cultural rights as political

rights, restrains this freedom despite the Constitutional changes.®

Many amendments have been made to the Constitution as well as to a
great number of laws, along with the pressure caused by the European
Union accession process. However, most of these changes were showpieces
and have not been implemented because their aim was to fulfill a duty,
rather than to achieve more democratic and libertarian legal regulations.
In fact, by disabling their implementation, many contradictions, gaps
and confusions were created in the name of change. The realisation of
positive amendments would only have been possible if they had been
complimented with parallel laws, instead of creating a muddle of laws.
In conclusion, the Constitution continued to remain in force, along with
some positive changes that were not put into practice, in compliance
with its initial state, its undemocratic structure and the basis of laws and

executions that are wiping away freedoms.

Despite the positive changes in favour of rights and freedoms in 2001
and 2004, many changes need to be made in the Constitution in order
to activate and institutionalise human rights, democracy and the rule of

law. To this end, the primary need is to replace sociological concepts in

10 Ibrahim O. Kaboglu, “2001 Anayasa Degisiklikleri: Ulusal-Ustii Etkiden Ulusal Tepkiye” [“The
2001 Constitutional Changes: From Supra-National Effect to National Reaction”], Anayasa
Yargis1 19 [Constitutional Jurisdiction 19], Antalya 2002 pp.112-114.




CONSTITUTIONAL-LEGAL DEADLOCKS AND OPPORTUNITIES FOR A PROSPECTIVE RESOLUTION PROCESS IN TURKEY

the Preamble with legal ones and to include references to universal values
regarding human rights and democracy." If the necessary changes in the
Preamble are met, contradictions between the provisions on rights and
freedoms and the Preamble would be abolished. Whilst the concepts
based on subjective value assessments within rights and freedoms were
conceptualised (to enhance the libertarian aspect of the Constitution),
the basic philosophy of the Preamble, which emphasises the weight of the
authority and downgrades the freedom aspect of the Preamble, created a

contradictory structure in the Constitution.

Despite the changes it underwent, Constitutional provisions that
prevent direct judicial remedy, have simultaneously continued to exist
as provisions preventing the protection of rights and freedoms. For
instance, in Article No. 148 of the Constitution, the provision defines
emergency law decrees as being exempt from judicial review. By doing
this, it provides a ground for the absolute abolition of rights and freedoms

in state of emergency periods.

Through the “Turkish type of Presidency”, which was introduced
along with the Constitutional changes in 2017, authority has become
centralised and led to a reduction in rights and liberties, since the
existence of a single centre deepens authoritativeness. Among the many
problems to be mentioned, the most significant one is that the judicial
power cannot function efficiently in favour of the protection of rights
and liberties. Within this frame, the facts that the Minister of Justice and
the Undersecretary are constitutionally and de facto tied to the President;
that the Minister of Justice is at the same time the head of judicial board

and that the Undersecretary is a natural member of the HSYK (Supreme

11 Necmi Yiizbagioglu, “Olusturulmakta Olan Avrupa Anayasas: Dogrultusunda 1982 T.C.
Anayasasinda Yapilmast Gereken Degisiklikler” [“Necessary Amendments in the 1982
Constitution of the Republic of Turkey in Light of the European Constitution in the
Making”], Anayasa Reformlari ve Avrupa Anayasasi [Constitutional Reforms and the European
Constitution], Tiirkiye Barolar Birligi Insan Haklari ve Uygulama Merkezi, Ankara 2002, p.131.

0
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Board of Judges and Prosecutors), should all be seen as obstacles to the

judicial protection of rights and liberties against the political power.

B. The Need for the Constitutional Court to Assume the
Function of Protecting Rights and Liberties

A leading example of how rights and liberties can be protected directly by
the judiciary is by preventing violations through individual applications.
By accepting constitutional complaints from individuals within the
context of the Constitutional changes of 2010, the scope of rights and
freedoms were defined in line with the European Convention of Human
Rights, with the major purpose of avoiding access to the European
Court of Human Rights. Substantial restrictinos have been placed on
the selection criteria which subjects must meet in order to be considered
as adequate. The underlying aim was to generate a restricted protection
mechanism, which was primarily meant to prevent applictions for the

European Court of Human Rights.

Even though the genuine function of the constitutional complaint is to
protect the basic rights and liberties of individuals'?, the primary aim of
opening the way for constitutional complaint in Turkey was to avoid the
bulk of applications made to the ECHR and rulings of rights violations

respectively.

In the justification of the Constitutional change that enabled
constitutional complaint, it states that the primary aim is to reduce
the number of applications to the ECHR. Because of this, rights and
freedoms that can be made subject to complaint are defined as “any of

the basic rights and freedoms that are secured in the Constitution which

12 M. Yavuz Sabuncu-Selin Esen Arnwine, “Tiirkiye I¢in Anayasa Sikayeti Modeli Tiirkiye’de
Bireysel Bagvuru Yolu” [“The Constitutional Complaint Model for Turkey The Individual
Application Remedy in Turkey”], Anayasa Yargisi 21 [Constitutional Jurisdiction 21], Ankara
2004, p. 230.

20
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are within the scope of the European Convention of Human Rights”

instead of rights and freedoms regulated in the Constitution."

In a ruling of 2004, the Parliamentary Commission of the European
Council pointed out the need to approve access to constitutional
complaints to reduce the workload of the ECHR. The Venice Commission
appreciated efforts towards the approval of constitutional complaint in
Turkey." In addition, the ECHR, under an immense workload has openly

welcomed the approval of the constitutional complaint in Turkey®.

With the formula, which was developed to restrict the scope of the
constitutional complaint, i.e. the fact that rights and liberties can only be
examined if they overlap with the Convention, a narrowed understanding
was fashioned. Within the borders of constitutional complaint defined by
the Constitution as well as law, the following basic rights and freedoms
can be subject to constitutional complaint in Turkey: right to live; ban
on torture and similar bad or humiliating treatment; ban on slavery and
forced labour; right to individual freedom and security; right to a fair
trial; the legality of crime and punishment; respect to private life, family
life, and the right of shelter and communication; freedom of thought,
conscience and religion; freedom of organisation and meeting; freedom
of marriage and family building; right for effective application; ban on
discrimination; right of property; right of education and the right for free

elections. Given that the authority of the Constitutional court regarding

13 Ece Géztepe, “Tiirkiye’de Anayasa Mahkemesi'ne Bireysel Bagvuru Hakkinin (Anayasa Sikayeti)
6216 Sayili Kanun Kapsaminda Degerlendirilmesi” [‘An Evaluation of the Right for Individual
Complaint to the Constitutional Court in Turkey (Constitutional Complaint) in Regard to Law
Nr 62167], Tiirkiye Barolar Birligi (TBB) Dergisi, Vol:95, 2011, p. 14, 15.

14 Musa Saglam, “Bir Hak Arama Yolu Olarak Bireysel Bagvuru” [Individual Application as a Way
of Claiming One’s Right”], Anayasa Mahkemesi’ne Bireysel Bagvuru Hakki Sempozyumu 26
Kasim 2010 [Symposium on the Right for Individual Application to the Constitutional Court, 26
November 2010], Anadolu Universitesi Publications, Eskisehir 2011, p.30, 42.

15 Fazil Saglam, “Tiirkiye Igin Anayasa Sikayeti Modeli Tartisma Paneli” [“Discussion Panel on the
Constitutinal Complaint Model in Turkey”], Anayasa Yargisi 21 [Constitutional Jurisdiction 21],
Ankara 2004, p. 267.
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the subject matters is as restricted as the rights and liberties mentioned
in the Convention and Appendix Protocols, applications made for
violations of rights and the Constitutional Court on the grounds of non-
competence with regard to the subject issue will reject freedoms that do

not appear on this list.'

Yet another restriction on the individual application to the Constitutional
Court regards the procedures subject to individual complaints. Legislative
procedures and regulatory procedures of the executive cannot be subjects

of complaint.

Judiciary restrictions in the Constitution have also been defined as limits
in individual applications, so that subjects in the Constitution that
cannot be brought to court are also exempted from being subjects of any
individual application. Within the context of guaranteeing freedoms and
from the point of view of the rule of law, this is a significant contradiction
that Constitutional restrictions, which have been continuously criticised
since the Constitution entered in force, appear as exceptions in the
constitutional complaint process, which was developed for effectively

protecting rights and freedoms in the first place.

Lookingathow the Constitutional Courthasinterpreted the restriction
about rights since September 2012, when the first constitutional
complaints started to be accepted, it is obvious that the attitude is not
quite in favour of rights. It can be observed that the Constitutional
Court chooses to make restrained interpretations regarding additional

Protocols, which Turkey is not party to. The Constitutional Court

16 Ozcan Ozbey, Tiirk Hukukunda Anayasa Mahkemesi'ne Bireysel Bagvuru Hakki [The Right
for Individual Application to the Constitutional Court in Turkish Law], Extended 2nd Edition,
Adalet Publication, Ankara 2013, p. 190.
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displays a similar narrowing approach when it comes to defining the

scope of rights in terms of their content.”

The increasingly narrow approach of the realm of norms set by the
Constitutional Court is fundamentally related to the formula that was
developed for the constitutional complaint in the Constitution. The
Constitutional provision for the constitutional complaint has narrowed
the protected space provided by the Constitution. According to the
Constitutional Court; no ruling can be made about a violation of
a right that is left outside the space co-regulated by the Convention
and the Constitution. However, Article No. 53 of the European
Convention for Human Rights states that in case commitments to
wider regulations concerning rights and violations do exist, they

should also be implemented.'®

There is also a narrowing of the procedures that qualify as subjects of
complaint, through laws. In this regard, for instance, it is accepted that
according to Article No. 79 of the Constitution no other body can be
approached against a decision of the Higher Election Council (HEC)
and that it is outside the scope of constitutional complaint. Individual
applications should also be possible against decisions of the HEC." The

Constitutional Court has used a restricting method in evaluating the

17 Ece Goztepe, “Alman Anayasa Mahkemesi Kararlari Isiginda Tiirk Anayasa Mahkemesi’'nin
Bireysel Bagvuru Kararlarinin Degerlendirilmesi” [“An Evaluation of the Turkish Constitutional
Court’s Ruling of Individual Applications in Light of Rulings of the German Constitutional
Court”], Anayasa Mahkemesine Bireysel Bagvuru, Tiirkiye Barolar Birligi-Kamu Hukukeular:
Platformu Kongresi [Individual Application to the Constitutional Court, Turkish Bar Association
Platform of Public Jurists’ Congress], Ankara 30-31 May 2015, Paper presented, p.4.

18 Fazil Saglam, “Anayasa Mahkemesine Bireysel Bagvuru: Genel Tespitler” [Individual Application
to the Constitutional Court: General Remarks], Anayasa Mahkemesine Bireysel Bagvuru,
Tiirkiye Barolar Birligi-Kamu Hukukgulari Platformu Kongresi [Individual Application to the
Constitutional Court, Turkish Bar Association Platform of Public Jurists’ Congress], Ankara 30-
31 May 2015, Presentation.

19 Nihan Yanci Ozalp, “Yiiksek Segim Kuruluna Iliskin Giincel Anayasal Tartismalar” [“Current
Constitutional Debates about the Higher Election Council]”, Anayasa Hukuku Dergisi, V. 4, I. 8,
Y. 2015, pp.149-150.
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applications it received and concluded that HEC decisions cannot be
the subject of constitutional complaint.?’ Before the 25" Parliamentary
Elections, an application was made to the HEC on the grounds that
electoral speeches given by the President were violating the principle of
his impartiality. Upon the decision of the HEC to reject the application
on grounds of non-competence, an individual application was made.
However, the Constitutional Court ruled for non-competence with
regard to the subject issue, justifying its verdict by the fact that decisions

of the HEC are final and there is no other body to apply against those.”!

The Constitutional Court rejected the interim measure decision that
was demanded to prevent rights violations during the curfew, for various
reasons. According to the Article No. 73/1 of the House Regulations
of the Constitutional Court, an interim measure ruling can be made
in case “it is understood that a severe danger targeting the life or corporal
or incorporal integrity of the applicant exists”. Actually, this decision has
narrowed the space for rights where temporary interim measure rulings
could be made, against the Provision No. 49/5 of the Law No. 6216 on
the Foundation and Rules of Procedure of the Constitutional Court.
Also, in individual applications made to the Constitutional Court for
rights violations during curfew, the demand for interim measures has
been rejected. The Constitutional Court used the following arguments
as justification for its decision: the fact that ordinary legal procedures
were not exhausted; the necessity for “proving the reality and sincerity
of the danger” and its assessment of the demand for stopping curfew
decisions as “demands of general nature” (Nafise Ekici, Application No:
2016/5993, 05.04.2016; Mehmet Girasun and Omer Elgi, Application
No: 2015/15266, 11.09.2015; Fikriye Tanrikulu and Human Rights

20 Constitutional Court General Assembly, Application Nr: 2015/6723, Date of Decision:
14/7/2015

21 Constitutional Court General Assembly, Application Nr: 2015/8818, Date of Decision:
14/7/2015
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Association, Application No: 2016/3350, 24.02.2016). The Constitutional
Court was not able to develop a stable standard for testing the sincerity

of the danger.”?

For the Constitutional Court to be able to fulfill its function of protecting
rights and freedoms through constitutional complaints, the scope of the
individual application has to be widened both at Constitutional as well
as legal level, and the restrictions on the possibility of the application in

terms of subject, scope and time should be minimised.

C. Suggestions concerning Constitutional Priorities for the
Resolution Process

1. Constitutional Citizenship

The “indivisibility of the state with its nation” is based on nationalism and
a perception of society as homogeneous and far from a plural structure; it
plays a prohibitive role for all constitutional rights and freedoms. Similar
definitions can be found in Paragraph 7 of the Preamble in the form of
“...of Turkish citizens as a whole ...”. Those provisions were utilised, in
their most concrete form, by the Constitutional Court for their rulings

to close political parties.

Looking at the constitutional provisions, it becomes clear that ethnically
based nationalism is one of the main axes of the fundamental ideology
which forms the basis of the constitution. One cannot argue, for instance,
that the following excerpts taken from Paragraph No. 5 of the Preamble
are not ethnically based: “... of Turkish national interests, the Turkish
existence, the Turkish history and spritual values...”. Provisions No. 26/3

and 28/3 which were abolished in the Constitutional changes 0of 2001 were

22 Sibel 1nceoglu, Anayasa Mahkemesi’ne Bireysel Bagvuru Tiirkiye ve Latin Modelleri [Individual
Application to the Constitutional Court Turkey and Latin Models], Onikilevha Publications,
Istanbul 2017, p. 262-268.
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of this kind (Article No. 26 regulates freedom of expression and Article
28 regulates freedom of press). Again, Provision No. 42/9 in force, which
hinders education in mother tongues, is also illustrative of the ethnicist
aspect of the concept of Turkishness as it appears in the Constitution.
The term Turk, which appears in Article No. 134 is directed completely
towards an ethnic origin. Considering Constitutional provisions along
with legal regulations, court decisions and their practical implications, it
becomes much more obvious that the definition of Turkishness is based
on an ethnicity. The most direct example of how the concept of Turkish
is based on ethnicity would be the law, which prohibited the use of any
language other than Turkish during the September 12 coup period,
through Article No. 2932. That the law has been abolished now does not
change the fact that the definition of Turkishness is ethnically loaded.
In decisions of the Constitutional Court, for instance Article No. 81
of the Law on Political Parties, again the interpretation of Turkishness

approximates the definition of ethnic group.

In nearly all efforts in Turkey that strive for a democratic Constitution,
the need for constitutional citizenship is mentioned. Beyond a solution
process, the emphasis was put on the need to free the Constitution from

ethnicity and to have a more democratic and egalitarian one.

When the government demanded a draft to be prepared for a new
Constitution in 2007, alternative definitions of citizenship were used.
The sub-title was suggested to read “citizenship” instead of “Turkish
citizenship”. Alternative definitions were listed as following: “Everyone
who is bound to the state through the bond of citizenship is a citizen of
the Turkish Republic.”; “Those who are bound to the Republic of Turkey,
regardless of differences of religion and race is called Turk.”; “Citizenship
is a basic right. Everyone who received this status in line with the rules

established by the law is a citizen of the Republic of Turkey.”; “The one
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whose mother or father is a citizen of the Republic of Turkey, is a citizen
of the Republic of Turkey.™ In a study made by TUSIAD (Turkish
Industrialists’ and Businessmen’s Association) in 2011, it was stated that a
definition of citizenship, based on an ethnic emphasis could not be given
place in the Constitution and that citizenship should be determined as
a constitutional right. The subject of citizenship was elucidated in this
study under the rubric of identity and with reference to cultural rights
in the subsequent sections.?*Another report prepared by TESEV (Turkey
Economic and Social Studies Foundation) in the same year was titled
“Towards the New Constitution of Turkey”. Concerning the definition
of citizenship, the report stressed the following criteria: “..First and
foremost, the Constitution should in no circumstances make any reference to
ethnic identities, yet define respect for all cultural differences and life styles
as its primary principle.”™ A further report was prepared by the Strategic
Thought Institute, in a similar vein in 2011. The report emphasised that
citizenship, in conformity with the general trend in constitutions all
around the world, should be cleared from reference to ethnic origins and

arrive at a definition grounded in legal relations.?

Discussions about Constitutional citizenship will be one of the first
priorities in a new resolution process. In a conflict resolution process that
is accompanied with constitutional democracy, it will be inevitable that
Turkey formulates legal regulations, which define the relation to the state
on political grounds and fashion a citizenship bond that is far away from

an ethnic base. It may not even be necessary to define the citizenship

23 Tiirkiye Cumhuriyeti Anayasast Onerisi [Republic of Turkey Constitution Proposal], Legal
Hukuk Dergisi, Year:5, Vol:58, October 2007, p.3208.

24 Yeni Anayasanin Bes Temel Boyutu [Five Basic Aspects of the New Constitution], TUSIAD,
March 2011, p.27.

25 Tiirkiye'nin Yeni Anayasasina Dogru [Towards the New Constitution of Turkey], TESEV, April
2011, p.13.

26 Vesayetsiz ve Tam Demokratik Bir Tiirkiye I¢in Insan Onuruna Dayanan Yeni Anayasa [A New
Constitution Based on the Human Dignity for a Tutelage-free and Fully Democratic Turkey],
Stratejik Diisiince Enstitiisii Raporu, Ankara May 2011, p.44,45.
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issue at Constitutional level. Sorting out such definitions from the
Constitution and developing objective definitions in the Citizenship

Law, would make it easier to overcome the problem.
2. Education in Mother Tongue

The language ban brought about by the 1982 Constitution and other
laws that passed in the similar direction, created a deep-rooted problem
concerning education in mother tongues. In order to solve this problem,
it has to be dealt with at constitutional level. The provision that regulates
these bans still exists in the current Constitution. According to the last
Paragraph of Article No. 42, which regulates the right to education
and training, “No other language than Turkish can be taught and read
to Turkish citizens as their mother tongue at education and training
institutions. Foreign languages that can be taught in education and training
institutions, and the principles to which schools where foreign languages are
used as the language of instruction are subject to legal regulations. Provisions
of international conventions are reserved.” In a new process toward conflict
resolution, it is necessary for the abolishment of this this provision to be

on the agenda.

In a draft of a new Constitution prepared by the Union of Turkish Bar
Associations in 2001, there was no provision similar to Article No.42.
This was justified by stressing that it was risky for an Article that regulates
beyond the official language to be in the Constitution. In the 2007 draft
of the Constitution — prepared on demand of the government - there is a
regulation which is more advanced than the regulation in the 1982: “Zhe
language of education and training is Turkish. Principles that concern the
education and training in languages different than Turkish, shall be defined

by laws in accordance with the requirements of a democratic social order.”™

27 Tirkiye Cumhuriyeti Anayasasi Onerisi [Republic of Turkey Constitution Proposal], Legal
Hukuk Dergisi, Year:5, Issue:58, October 2007, p.3214.
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In the Constitution Report prepared by the Experts Commission of
DISK (Revolutionary Workers Trade Unions’ Confederation) in 2009,
references were made to the international conventions that regard
education and training in mother tongues. The report emphasises the
need to ratify international agreements that guarantee the right to
education and training in mother tongues. International documents that
were cited in the reportare the “Framework Convention for the Protection
of National Minorities” of the Council of Europe and the “European
Charter on Regional or Minority Languages.”® The TUSIAD report of
2011 points to a need to examine world examples to decide on the most
suitable model for Turkey. In this context, the pursuit for this regulation
needs to be wide-ranged. The report suggests that Turkey should
withhold its reservation to Article No.27 of the Convention of Civil and
Political Rights and ratify the Council of Europe Charter of Regional
and Minority Languages, so that language rights are assured.” The
TESEV report of 2001 includes the following findings: The language of
instruction in institutions of primary and secondary education has to be
Turkish. However, in other languages, optional courses can be offered,
enabling their development. Within the framework of Constitutional
principles, it should be free to open private education institutions where
citizens of Turkey, that speak other languages, can receive an education
and training in their mother tongue. Certain legal regulations are
required which would enable first graders who speak a different mother

tongue to be compensated for their disadvanted position.*

The issue of education in mother tongues needs to be addressed in a

possible resolution process, especially as it will require new regulations.

28 Ozgiirlitkgi-Esitlik¢i-Demokratik ve Sosyal Yeni Bir Anayasa I¢in Temel Ilkeler [Basic Principles
for a Libertarian-Egalitarian-Democratic and Social New Constitution ], DISK Publications,
Istanbul 2009, p.56.

29 Yeni Anayasanin Bes Temel Boyutu [Five Basic Aspects of the New Constitution], p.27, 28.

30 Tirkiye'nin Yeni Anayasasina Dogru [Towards the New Constitution of Turkey], p.14.
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The accumulated knowledge from previous debates on this topic
suggests that overcoming certain legal regulations based on international

conventions and sorting out constitutional restraints would not be too

difficult.
3. Efficient Political Participation through Local Governments

By nature, conflict resolution processes involve measuring the transfer
of authority. For Turkey, this has always been a compelling problem,
increasingly so today. In the last years practices such as kayym: the
replacement of elected local governments through administrative
decisions, which widen and guarantee the space of autonomy that local
governments enjoy. This will be one of the areas which needs the most

regulation, in case a possible solution process starts.

Previous work on the Constitution has included suggestions for the
widening of local governments’ spaces of authority on the basis of
democratic development. One example in this regard would be the
TOBB (The Union of Chambers and Commodity Exchanges of Turkey)
report in 2000, in which a suggestion for “regional administration”
was mentioned. According to the report, it could be possible to create
regional administrations, consisting of more than one province, based
on economic and geographical criteria. Emphasising that this is an
obligation in the EU accession process, the report also cites the principle
of local democracy and uses the expression: “reciprocal ties and effects
with the central administration” rather than administrative tutelage.
Accordingly, removing local administrators from their offices would
only be possible with a court decision. The TUSIAD report (2006) also
suggest the development of different units at local government levels

classified by size, such as metropolis, sub-region and region.’!

31 Sultan Tahmazoglu Uzeltiirk, “Anayasa Onerilerinde Yasama Yiriieme Iligkileri-Ayrigmalar
ve Ortak Noktalar” [Relations of the Legislative and Executive in Constitution Proposals-
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The Turkish Bar Association’s draft of the Constitution (2001) suggests
the introduction of regional administrations: “Local administrations
are public legal entitites, which meet the common local needs of the
populations of a region, province, or village. Their general decision

bodies are elected by the people.”

In addition, TUSTAD mentioned regional administrations in their 2011
report. The report talks about giving taxation authority to regions that
were producing their own sources of income. Many duties that belong
to the centre should be transferred to local governments. Another point
that was emphasised is the need to implement international conventions,
which empower local governments, without any reservation. A further
noteworthy point of the report was that it elaborated the issue of
authorisation of local governments along with the identity issue, regional

representation, fair representation and ways of political participation.®

In their 2011 report about the new Constitution, TESEV emphasised
that providing local governments with autonomy would be a problem-
solving move with regard to identity issues and cultural rights.
Accordingly, “Local government units should be formed entirely through
democratic representation, should be authorised to assess the local needs,
decide on the ways of how to meet them, and be partially able to put raxes
—in addition to a more fair share of the central budget they will receive-
in order to cover their expenses ... Justice and defense services as well as
the provision of the national police force shall be kept under the authority
of the central government, whereas education shall be flexible restructured,

so that it can consider regional requirements, without replacing national

Differences and Commonalities], Anayasa Kurultay1, Prof. Dr. Yilmaz Aliefendioglu'na Armagan
[Constitutional Congress, A Present for Prof. Dr. Yilmaz Aliefendioglu , Ankara Barosu Insan
Haklar1 Merkezi, Ankara Bar Association Publications, Ankara 2010, p.81,82.

32 Tiirkiye Cumhuriyeti Anayasa Onerisi [Proposal for a Constitution of the Republic of Turkey],
IL.LEd., Tirkiye Barolar Birligi Publications, 2001, p.79,80.

33 Yeni Anayasanin Bes Temel Boyutu, [Five Basic Aspects of the New Constitution], p.28.
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education.” Using these perspectives, a broad understanding of autonomy

for local governments has been developed.*

In the preparatory work for the new Constitution, most of the suggestions
were concerned with the advancement of local authorities, and
specifically the creation of regional administrations. Independent from
cultural and identity rights, the suggestions for regional administrations
also advocated the opening of democratic channels and democratic

representation for whole Turkey.

34 Tirkiye'nin Yeni Anayasasina Dogru [Towards the New Constitution of Turkey], p.31,32.
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II. CONTRIBUTION OF THE
BALANCING OF THE GOVERNMENT
TO DEMOCRACY AND CONFLICT
RESOLUTION

A. Government System and the Legislative-Executive Balance

An indispensable feature of democracy is a “limited government”.
For Turkey, the crucial question is, how this can be attained? The
governmental system can only be democratic and balanced by utilising
other democratic mechanisms. In regimes where ruling authorities
are concentrated, a lack of a democratic culture and effective checks
and balances, can destroy the democratic progress. Rule of law and
the independence and impartiality of the judiciary, also known as
“constitutional democracy” or “democracy through law” are essential for

the democratic functioning of any governmental system.

Asides from socio-cultural conditions and the limitations placed on
democracy in Turkey, the structures of political parties are hazardous
for the development of democracy. Political parties are the main actors
in Turkish political life and they enable one-leader dominance. The
majority of political parties in Turkey - and their associated institutions
- are oranised in a leader based fashion. Whereas in democracies, it is
essential for political life to be structured in a pluralist way to make
diverse political decisions using contributions from different political

actors.®

35 Siiheyl Batum, “Siyasal Rejimler ve Tiirkiye’deki Arayislar” ["Political Regimes and Quests in
Turkey”], Uluslararast Anayasa Hukuku Kurultayi[International Congress on Constitutional
Law], Turkish Bar Association, 9-13 January 2001, 5.358,359.
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The Constitutional Referendum in 2017, changed the political system
to a Presidential system. Following this the President has distanced
himself from his supra-party position and has become the person that
defines daily politics.*® The Presidential elections in 2018 became a
competition, supported by the media, centred around the strength of the
party leaders. The aim was to reach a parliamentary majority, bound to
a President as Party Leader. This situation, alongside the electoral system
and the Political Parties Law, creates conditions for a President that can
monopolise legislation at all levels. This enables the unification of state

and party.

In this system of Presidency, the Parliament becomes de facto unauthorised
regarding the repetition of elections. This is because it is practically
impossible to achieve the anticipated majority (3/5 of the total member
number), given the fact that the legislative majority is under the control
of the President. Justification for these conditions was not mentioned
when giving authority to the President for renewing the elections, nor
was the timescale. The President can therefore use his authority to call
for election at any time and as often as he wishes.?” This situation has
significantly shifted the balance between legislative-and executive to the

detriment of the legislative.

In the Presidential System, the President’s authority to declare decrees
has been elevated almost to the level of general regulatory principle.** The
principle of the inalieanability of legislative authority has lost its weight
and conclusiveness because the decree authority of the President is not

bound by an authoritative law to the legislature. The President requires

36 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Bagkanlik Sistemi”
["The Turkish Type of Presidency], Giincel Hukuk Dergisi, March 2017, s.54.

37 Ece Géztepe, “Cumhurbaskanlig: Sistemine Gegis ve Anayasa Degisikligi” [ Transition to the
Presidential System and Constitutional Change”], Giincel Hukuk Dergisi, March 2017, s.49.

38 Ece Géztepe, “Cumhurbaskanlig: Sistemine Gegis ve Anayasa Degisikligi” [ Transition to the
Presidential System and Constitutional Change”], ..., p.49.
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no authorisation from the Parliament to pass presidential decrees and
is not required to present them to the Parliament after they have been
announced. The range of issues that can be regulated by presidential
decrees is wide. The establishment and abolishment of Ministries,
their duties and authorities, their organisational structures and the
establishment of provincial and central organisations are issues that
should be regulated by the law. However, following the Constitutional
change, these are now regulated through presidential decrees. Other
categories have been defined in omnibus bills in a complicated fashion,
so that very wide-ranged issues fall into these categories. As a result,
the authority of procedural regulations both in general and abstractly,
which used to fall under the authority of the legislature, have largely

been transferred to the Presidency.

The President also has the power to ‘veto’ and send laws back to
Parliament. Previously when a law was sent back to Parliament it would
be passed if a quarter of the members of Parliament voted in favour of it.
Now however it requires an absolute majority vote. This means that a law
that is returned by the President can pass only if more than half members
vote in favour. In practice, the President can intervene in the legislature

and block the formation of laws.?

The presidential system has abolished almost all of the control
mechanisms that the legislature used to possess over the executive.
Previously, the legislature had two primary means to check the power
of the executive and to attract public attention.These were a: “motion
of censure” and an “oral parliamentary question”, however both of

these have been abolished. To run a parliamentary investigation into

39 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Bagkanlik Sistemi”
["The Turkish Type of Presidency], ...,p. 55.

40 Siiheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi” ["’An Outer-Democracy Constitutional
Change”], Giincel Hukuk Dergisi, March 2017, p.38.
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any suspected criminal activities of the President a 3/5 majority in
Parliament is required. To put the President before the Supreme Courrt,
2/3 of the votes of the total member number are required. It is difficult
for Parliament to exercise these powers because parliamentary majorities
are required for the mechanisms to be used. Therefore, it is difficult to
hold the President, Deputy Presidents or Ministers accountable even if

they are engaging in criminal activities.

Control of the budget, which previously was an important means of
legislative control over the executive, has also lost its efficiency. The
Parliament’s authority over the budget has been restricted. The budget
is submitted by the President, cannot be discussed by the Parliament
and enters in force in due of time. The budget of the previous year is
implemented by being raised according to the rate of revaluation. As
the executive body cannot be left without budget, the legislation cannot

utilise the budget as a check and balance mechanism agaist the executive.

Presidential decrees that are issued in emergency regimes cannot be
subject to judicial review and the Parliament can only discuss the decrees

to open the way for review.

The Constitutional change that enables high-level officials to be
appointed by presidential decree, has created an additional, opportunity
for the executive. Under current circumstances, the rules and procedures
behind appoinments to state bureaucracy (starting from the Law on State
Officials) are regulated by various special laws. In the future however, this
authority will be explicitly exercised through Presidential decrees. The
intention of this may be to prevent the legislature from regulating this

area. Only the President himself will be able to decide who is appointed
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to high-level public positions and the criteria that is required for their

appointment.*

Due to the imbalance of power within state bodies at horizontal level,
methods to re-balance the situation and to further the democratic process
have to be developed. Measures related to direct democracy are required
to democratise the governmental system. The abolishment of regulations
that constrain the activities of pressure groups and that prevent societal
opposition is essential for the democratic development of Turkey, given
her political conditions. Having power groups that exist to encircle the
government is important due to the lack of legislative-executive balance.
They are a threat to the legislatively approved personalised power, as they
attempt to transform the balance from one of central power to local

power.

B. The Vertical Balancing of the Government Power

Given the current circumstances, the easiest way to create new power
balances in Turkey could be through powerful local governments.
This appears a necessary obligation for Turkey to remain within the
democratic order. A significant amount of studies that have examined
typicallydemocratic constitutions have highlighted the need to
strengthen local governments. Some of these studies even argue that
regional administrations are a necessity. Therefore, Turkey has the
necessary knowledge to implement strategies and methods to enhance
the autonomy of local governments and thus support the country’s

development in a democratic direction.

Currently, political power can be restricted by means that are beyond

the separation of powers, even the government-opposition balance. At

41 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi” [*Transition to the
Presidential System and Constitutional Change”], ..., s.50.
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this point democratisation in the administrative structure is key. In all
governmental systems, the vertical sharing of government authorities
plays a significant role in the establishment, sustainability and resilience
of democracy. Western democracies have targeted and eventually
managed the settlement of democracy through strong local governments
and on the basis of documents such as the Council of Europe’s European
Charter of Local Self-Government, and the parallel Charter of Regional
Autonomy, which focus on the significance of the local. In regards to
Turkey, studies dealing with the formation of a new Constitution and
system of government give this issue high priority when discussing
advancing transformation. These efforts constitute the primary basis of

developing democracy.

The effects of checks and balances achieved through sub- and
supranational structures empower political and economic democracy.
In this regard, the European Union represents a supranational
control mechanism. The experience of countries that have utilised the
“European Union’s Regional Policy” prove the success of implementing
a sub- and supranational check and balance system.*” However, the
regulations surrounding local administrations in Turkey do not comply
with the European standards, and in this context contradict the Local
Governments Charter. This is because the governments’ principles on
localities, which are essential for democracy, are not being implemented.

The Turkish government is fundamentally central.

The European Congress of Local and Regional Authorities that was
established as part of the Council of Europe questioned the administrative

structure of Turkey. Some of the demands involve constitutional

42 Cengiz Aktar, “Anayasada ademimerkeziyetin istisna degil kural olmasinin éniindeki engeller
nelerdir? Gelismis iilkelerde bu engeller neden ve nasil bertaraf edilir?” [*What are the obstacles
for decentralisation not being the exeption but the rule? Why and how are they ruled out in
developed countries”], Tiirkiye’nin Anayasa Giindemi [Turkey’s Constitution Agenda], Eds:
Ibrahim O. Kaboglu, lletisim Publications, Istanbul 2016, p. 278.
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changes regarding local administrations. In 2001 and 2005, delegations
undertook investigations on this matter focusing on a number of
constitutional provisions. The most important and widely discussed
was Article No.127, which situates local administrations within the
“principle of unity of administration”. Congress has been demanding
some changes in the fundamental structure of the administration
system. Two points are highlighted here: the first demand is that Article
127 of the Constitution of the Republic of Turkey becomes compatible
with the European Charter of Local Self-Government. Based upon
Article 127 of the Constitution, the central government implements an
extended tutelary control over local administrations, which contradicts
the principle of locality in the European Charter of Local Self-
Government. The Congress explicitly focuses on a necessary change in
Paragraph 5 of the above mentioned Article, which reads as follows: “Zhe
central administration has administrative tutelage in line with the rules
and procedures defined by the law on local administrations, with the aim
to ensure the implementation of local services in accordance with the unity
of administration principle, to ensure the unity of public duties, to protect
the benefit of society and to meet local needs as is due.” It is requested that
the content of this paragraph introduces amendment stressing that local
administrationsare the foundations on which administrative and financial
autonomy are controlled in line with the principles of the locality.. The
second important aspect on the Turkish agenda is the acceptance of
Article No. 6, 9, 10 and 11 of the same Charter, which have so far been
denied. Paragraphs that Turkey found unsuitable for ratification include
the following subjects: the autonomous elaboration and specification of
the internal organisation of local administrations; financial sources of
local administrations, their discretional power on financing, establishing

and joining unions; cooperation with organisations in different states,

o
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and the ability to use judicial means in issues related to the protection of

authorities and their autonomous administration.*

Besides the engagement of the Council of Europe on these matters
in Turkey, this discussion has been going on for a long time, due to
the bulkiness of the centre as well as diverging needs of the different
regions. Hence, it can be argued that these discussions are actually
not new. The Law 5227 on “Basic Principles of Public Administration
and Its Restructuring”, dated 15.7.2004, aimed at a much more radical
transformation in the administrative structure. After the President has
sent the Law back to the Grand National Assembly of Turkey (TBMM),
parliamentary discussions on the transformation of the administrative
structure were shelved. In the legislature the intention of the law was:
“The need for restructuration, which has been a topic of discussion for many
years and has been brought up in various ways by political authorities, is
now more than a need; it has become essential. “Our country’s achievement
of the place it deserves within the global competition and the rise in our
people’s welfare level is directly linked to this change. Restructuring should
not be subject to unrealised drafts as it used to be throughout many years
and postponed any longer. Considering the accumulating costs of the current
unproductive structure, and the possible increase in problems of adaptation
that a late restructuring could cause, it appears as a shared responsibility of
all sections to implement this reform with political decisiveness and societal
support.” Despite the particular urgency, no further steps have been
taken in the administrative restructuring effort to this day. Whereas
the “Law for Making Amendments in The Metropolitan Municipality
Law and Some Laws and Decree Laws” that abolished provincial special

administrations was welcomed as an important step towards strengthened

43 Birgiil A. Giiler “Avrupa ve Yerel Yonetimlerin Anayasal Konumu-Avrupa Bélgesel ve Yerel
Yonetimler Kongresinin Anayasa Degisikligi Istekleri” ["Constitutional Position of Europe and
Local Governments- Constitutional Amandment Requests by the European Congress of Regional
and Local Governments”] http://www.genel-is.org.tr/upresimler/yayinlar/gead/gead05-1-3.doc
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local administrations, it was also observed that other regulations of
the law solidify the central administration. All of studies that were
undertaken in the preparation of a new Constitution in Turkey, include
proposals to strengthen local autonomy and epmbhasise the importance
of the establishment of regional governments. Strong local autonomies,
independent of identity and cultural rights, are considered to be of
decisive importance for the opening of democratic channels as a way of
modern governance and democratic representation. Furthermore, it is
perceived as a fundamental way to strengthen democratic power within

the framework of the unitary state.**

It has been a point of discussion whether a unitary state like Turkey,
whose traditional regional units have been provinces and municipalities,
would mean a federal structure, whereby larger regional units would
have autonomous governments with legislative authority. Along with
these discussions, a challenge for democratic development in Turkey
is how to balance the majority within the national government and
the respective interests of sub-national entities.” Against the concerns
of compromising the unitary state structure, it is important to clarify
and emphasise that strong local governments do not imply a federal
structure. What must be conveyed accurately is the fact that whereas
federal states are unions, comprised of political beings with the right for
self-determination, in regional administrations as strong local units, the

right for self-determination belongs to the whole nation.*¢

The question concerning the measures and methods to be applied in

the construction of regions is substantial. Two different methods are

44 Sevtap Yokus, Tiirkiye’de Catisma Coziimiinde Anayasal Arayislar [Constitutional Quests for
Conflict Resolution in Turkey], Seckin Publications, Ankara 2013, p.232.

45 Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tarusmalart” [*Discussions on Federalism and
Regional Autonomy”], Demokratik Anayasa [Democratic Constitution], Metis Publications,
Istanbul 2012, p. 103-105.

46 Adilla Nalbant, Uniter Devlet [Unitary State], Yap1 Kredi Publications, Istanbul 1997, p. 226.
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emphasised. The first suggests regulations that enable the unification
process of provinces that are close in proximity economically, socially,
culturally and historically. For this, existing general provincial councils
can be authorised. The second is the creation of regional administrations
by parliamentary authority. It is possible that these two methods are
combined, which means that the provinces that wish to do so, can be
unified on their own whereas for others the parliament can take the
decision. When the second method is applied, the “regional development
agencies” that have been regulated by Article 5449 in 2006 can be
referred to for defining regional boundaries. Measures that aim to reduce
centralisation can be developed by amendments to the law. However,
due to the particular importance of decentralisation in Turkey and in the
effort to avoid possible accusations of unconstitutionality the approach of
constitutional regulations should be given preference.” Reasons behind
regionalisation can be classified into economic, security, political and
cultural catagories. To illustrate, the GAP (South-East Anatolia Project)
Regional Development Administration can be seen as an example of
regionalisation based on economic reasons. Regionalisation that is based
on political needs may arise from a need for autonomy grounded in
much broader participation, against the blockage and inefficiency of the
central state. In doing so, local powers can potentially participate more
efficiently in the national planning. An administrative regionalisation in
Turkey could also be supported by democratisation and by a trend that

balances the central government in political terms.

In a prospective new resolution process, one of the elementary aspects
will be the extension of the autonomy of local administrations. Especially

the exercises of the “trustee appointment’, i.e. the replacement of elected

47 Uygun, “Federalizm ve Bolgesel Ozerklik Tartigmalar1” [”Discussions on Federalism and
Regional Autonomy”], ... p. 136,137.
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mayors by tutelage offices, are among the leading reasons that highlight

this issue.

During the state of emergency, which was declared after July 21,
2016, the practice of ruling through decree laws expanded. With
the Emergency Decree Law Nr 674 that was issued in September 1,
2016, many changes were made in municipalities. Practices such as
“appointing tutelage to municipalities” started to be implemented.
Although the Decree Law 674 introduced extensive regulations about
terror acts supported by municipalities, neither the act of terror nor the
concept of violence has been defined clearly. These concepts can be used
in quite dissimilar contexts. Judicial control with regard to terror acts
and violence has been left outside the established control mechanism.
Elected local representatives are being removed from their office without
the necessary basis for final court decisions. Since the assessments of the
political powerholders have replaced court decisions, such authorities are
instrumentalised according to certain political intentions. The Decree
Law 674, regulates the appointments that are implemented as a direct
intervention against the autonomy of local administrations, and contains
rules for the empowerment of Investment Monitoring and Coordination
Directorates that can be considered as an intervention to the raison d’étre
of the local administrations. In addition to the duties and responsibilities
that were assigned to them, these Directorates also gained the opportunity
to assume investment, production, maintenance and repair works in
provinces, in line with the demands of Ministries and other central
administration institutions. Besides these, the most restricting provision
on local autonomy rules that “in case that investment and services which
are supposed to be assumed by public organizations and institutions in a
province are disrupted, and it is ascertained that this situation has negative

effects on public health, peace and wellbeing, as well as public order and
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security”, these services can be assumed by governors.”® Even though this
Decree Law was originally issued for the state of emergency period, it

was brought to Parliament and is used permanently since its acceptance.

Another point of discussion regarding the trustee appointments is the
implementation of a Decree Law, initially issued in an emergency period,
in a way that it becomes legalised to be utilised in non-emergency periods
too. The surfacing of regulations designed for emergency periods, in non-
emergency periods is another reason for unlawfulness. What happens
in reality is that through an emergency period regulation, not only
are the powers of local authorities assumed by the centre, but also the
rights to elect and be elected in municipalities with appointed trustees,
are withdrawn.” Therefore, it is clear that legal regulations that enable
“trustee appointments” should be among the first ones to be abolished,
when the conditions for making steps towards democratisation become

feasible.

48 Rugen Keles- Can Giray Ozgiil, “Belediye Organlarina Kayyim Atamalart Uzerine Bir
Degerlendirme” ["An Evaluation of Tutelage Appointments to Municipality Bodies”], Ankara
Universitesi Siyasal Bilgiler Fakiiltesi Dergisi, Vol:72, Nr:2 (2017), p.300,303,307.

49  Metin Giinday-Ziilfiye Yilmaz, “Kayyim Uygulamast Hukuka ve Anayasaya Aykir1” [The
Tutelage Implementation is Unlawful and Unconstitutional], https://www.gazeteduvar.com.tr/
gundem/2019/08/21/kayyim-uygulamasi-hukuka-ve-anayasaya-aykiri/
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III. LEGAL MEASURES FOR
DEMOCRATISATION AND THE
RESOLUTION PROCESS

The 1982 Constitution, which was prepared as a continuation of the
12 September coup, was fashioned as if the emergency period would
last forever. The main objective was to anchor the dominant thought
of 12 September permanently through the constitution. To this end
II measures were taken. In fact, the legal structure was defined by
regulations that were established and implement prior to the existence of
the constitution. Those regulations were taken under protection with the,
initially temporary, provision of the Constitution that became permanent
afterwards. Laws that were going to define the social and political life
of the country, such as the State of Emergency Law, the Election Law,
The Political Parties Law, the Associations Law, as well as the Meeting
and Demonstration Law, were all enacted in the 12 September period.
The Constitution institutionalised anideological order that was already
created through laws and thus ensured its immunity and longevity.
Today, most of these laws are still in force, with the same content of their

first enactment.

A. Legal Restrictions in the Realm of Rights and Freedoms

Several legal provisions that have been violating individual security and
were instrumentalised as measures to restrict and prohibit the freedoms
of expression and organisation, underwent some changes during the
period when EU-Turkey relations were making progress. With the
Law 4744, titled “Law on Making Amendments on Some Laws™,

which was enacted within the realm of the adjustment laws following

50 Published on 19th February 2002 in the Official Gazette Nr 24676 and entered into force on the
same day.
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the Constitutional changes in 2001, the Anti-Terror Law was subject
to changes in the direction of protecting the freedom of expression.
Although some wording in the law was corrected, the new provision does
not differ significantly from the old one’’. Because the real problem of
the Anti-Terror Law was that, it made reference to the “indivisible unity
of the state with its nation”. Restrictions on the freedom of expression
on the grounds of protecting the unity of the country contradict the
“universal understanding”. Nevertheless, in Turkey, this issue was not
and still is not interpreted in accordance with the requirements of a
libertarian, democratic society®®. The most convenient/obvious solution
would be the absolute abolishment of the Anti-Terror Law because of its
provisions that impede freedom of expression. The relevant provisions of
the Turkish Penal Code are already sufficient to meet the need for Anti-

Terror Law provisions™.

One interpretation of the change that was made in 2001 to the
provisions of the Anti-Terror Law that regulated freedom of expression
(Article 312/2 in the old Law); concludes that the new provision was
more suitable than the previous one in terms of protecting freedom
of thought. Under the new regulation, the incitation of terror alone is
not sufficient to be prosecuted, but rather it will be examined whether
or not this incitation demonstrably endangers public order.’* Another
interpretation argues that the change aims at being able to classify the

crimes in more concrete terms. Yet the wording of the new law rather

51 Cumbhur Sahin, “Uyum Yasalari ya da Milli Demokrasi Paketi Uzerine Diisiinceler”[ Thoughts
about Harmonisation Laws or the National Democracy Package], Tiirk Hukuk [Turkish Law],
Tiirk Hukuk Enstitiisii Publications, Y:6, 1:66 (February 2002), p.16.

52 Mustafa Erdogan, Demokrasi, Laiklik, Resmi Ideoloji [Democracy, Secularism, Official
Ideology], 2.Ed., Liberte Publications, Ankara 2000, p.199.

53 Sami Selcuk, “Diisiin Ozgﬁrlﬁgﬁ” ["Freedom of Thought”], Yeni Tiirkiye [New Turey], Year:3,
Issue:17, September-October 1997, p.249.

54 Ahmet Gokeen, “Diisiince Hiirriyeti ve Yeni TCK m.312/2” ["Freedom of Thought and the New
TPC a. 312/27], Tiirk Hukuk, Tiirk Hukuk Enstitiisii Publication, Y:6, 1:66, (February 2002),
p-11.
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causes it to be a combination of concrete and abstract danger crimes.
Consequently, in the future the new wording of the Article will not cause
any difference at the point of implementation.” In the same period, the
following comments were made on the presented changes: In order for
incitation, that must be present if the crime exists, the act must have a
pushing character and scope. The concept of incitation has to include an
effective and persuasive call. Hence, effectuation is not sufficient for the
concept of “incitation”. The act, which constitutes the incitation, should
also have the properties and scope of leading the people it addresses
towards hatred and hostility. In the expressions that reveal the incitation,
the aim behind the incitation has to be openly uttered, and a direct
course of action has to exist which is precisely directed at the fulfillment
of the incitation. If the critiques only lead to a possibility of reassessment
on behalf of the incitated person and generate a certain point of view, it
is obligatory to accept that one stayed within the confines of freedom of
expression. This approach defines hatred and hostility as “a psychological
state, which constitutes the ground for actions against the subject
which one nurtures enmity towards, so that a hatred exists for taking
vengeance upon by designing and planning to do harm”. In order for the
crime to be constituted, the “incitation” in the expression must either
involve or preach violence. This approach coincides with the perspective
of the ECHR decisions on the same matter.’® Nevertheless, the courts
in Turkey hardly take into account the decisions of the ECHR or its
criteria of implementation in this regard. The Turkish courts tend to
define particularly the crime regulated in the above-mentioned provision

as an “abstract danger crime”, and to prosecute and convict people even

55 lzzet Ozgeng, “312. Madde Degisikligi Ile Ne Degisti Ne Degismeyecek” [Change in Article
312: What has changed, what will remain the same”], Tiirk Hukuk [Turkish Law], Tiirk Hukuk
Enstitiisii Publications, Y:6, 1:66, (February 2002), p.21.

56 Ahmet Gokeen, Halk: Kin ve Diigmanliga A¢ik¢a Tahrik Ciirmii (TCK m.312/2) [The Crime
of Openly Provokating the People for Hatred and Enmity], Liberal Diisiince Toplulugu, Ankara
2001, p.336-338
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for statements of the state.”” With regard to freedom of expression, there
has to be an “open and present danger” to qualify as one of the above-
mentioned types of danger crimes. So, unless it can be openly determined
that explanations or asserted thoughts are posing an explicit and present

danger to the society, punitive actions should not be resorted t0.”®

For many years in Turkey, the implementation of laws regarding
freedom of expression, especially the Anti-Terror Law and the relevant
provisions of the Turkish Penal Code, have resulted in the violation of
Article 10 of the European Convention on Human Rights, which deals
with freedom of expression.”” It remains ambiguous what kind of oral
and written propaganda would eradicate “the indivisible unity of the state
with its nation” within the scope of the Anti-Terror Law. Regardless of
whether propaganda is capable of shaking the unity of state and nation,
the fact or even only the assumption that it was its aim, is accepted as
sufficient evidence to legitimise punishing the person responsible for the
propaganda.®® Provisions that regulate the issues of crime in Turkey in
respect to freedom of expression, and the way they are interpreted by the
courts, has conflicted with the approach of the ECHR and continues to

do s0.%!

Positive steps that were taken following the Constitutional changes in
2001, i.e. changes in the legal regulations about freedom of expression,
press, meeting and demonstration, were yet again replaced by restrictions

and prohibitions in subsequent periods. The initiatives that widened the

57 Gékeen, Halki Kin ve Diissmanliga..., [The Crime of Openly... ], 5.270.

58 Ozgeng, “312 Madde Degisikligi Ile..., [’Change in Article 312...”], p.20.

59 The Articles in question have undergone some amendments after the Constitutional changes of
2001, in line with adjustment laws.

60 Biilent Tanér, Tiirkiye’de Demokratiklesme Perspektifleri [Democratisation Perspectives in
Turkey], TUSIAD, Istanbul 1997, p.122.

61 Sibel 1nceoglu, “Kisi Giivenligi, ifade Ozgiirliigﬁ, Siyasi Partiler Agisindan Kopenhag Siyasi
Kriterleri ve 2001 Anayasa Degisiklikleri” [The Copenhagen Political Criteria and the 2001
Constitutional Changes with regard to Individual Security, Freedom of Expression and Political
Parties], Avrupa Toplulugu Arastirmalart Dergisi, V:10, 1:1(2002), p.14.
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spheres of rights and freedoms under the compulsions of the European
Union gave way to restrictions and prohibitions, especially during
and after the state of emergency rule, which was announced on 21
July 2016.* Even after the termination of the emergency rule, legal
arrangements have been made that would allow the continuation of

similar implementations, and so perpetuate the state of emergency.*

In Law 7145, a typical example of how measures peculiar to emergencey
periods are being implemented in non-emergency periods, is the
provision through which governors are endowed with a wide range of
authority. According to this provision,“When the public order and security
have become disordered to such an extent that ordinary life has come to a
halt or is interrupted, or that there are serious indications for a possible
disorder, the Governor may limit the entrance and exit of the province
through certain spots for those whom he suspects to be disruptive of public
order, for not longer than 15 days; he may regulate or limit the movement of
vehicles, as well as peoples’ walking and gathering in certain places at certain
times...” Delegating a wide sphere of discretion to the Governor as
civilian authority, through the abstract definition of “bringing to a halr or
interrepting ordinary life”, can be understood as a reversal of the progress
made by constitutional changes in respect of rights and freedoms. With
this qualification, the law also contradicts the regime of restricting rights
and liberties as it is set in the Constitution following the changes. It
carries the potential to exceed the Constitutional limits of restriction and
to abolish the principle of proportionality, as well as the guaranteeing
measures, such as the requirements of a democratic order and the essence
of a right. The same is true for the provisions added to the Anti-Terror

Law with the Law 7145, that established the prolongation of detention

62 Cabinet Decision Nr 2016/9064, Official Gazette: 21 July 2016, 1: 29777.
63 Nr 7145, dated 25.07.2018: “Law on Changes on some Laws and Decree Laws”, Official Gazette,
31 July 2018, 1: 30495.
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periods. On top of that, a return was made to this regulation, despite the
fact that plenty of verdicts were given by the ECHR against Turkey on

the grounds of long detention periods.

Provisions of the Anti-Terror Law that directly hinder rights and liberties
constitute serious risks for the utilisation of basic rights and freedoms.

Beyond that, similar provisions also exist in the Turkish Penal Code.

A legislative proposal has been made by the opposition to abolish the
Anti-Terror Law®* due to the facts that it hinders freedom of expression
and causes a repetition of punishments because its scope overlaps with
the Turkish Penal Code. However, the current make up of parliamenta

impedes the legalisation of the proposal.

According to the the second clause of Article 7 of the Anti-Terror Law
A person, who makes propaganda in favour of a terror organisation either
by justifying or praising its methods which may include coercion, violence or
threat, or by motivating others for the use of these methods will be punished
with 1-5 years imprisonment. In case the crime is committed through the
media and press, the punishment will increase by another half of the initial
sentence. In addition, those in charge of the media and press outlets, who
did not participate in the committing of the crime will have a punitive fine
imposed from one thousand to five thousand days.” The weakness of this
provision is, that the formulations “justifying” or “praising” and their
utilisation to enable punishment have reached a point where freedom of
expression no longer exists. Another provision with the same attribute
can be found in Article 220 of the Turkish Penal Code Nr 5237. The
article reads: A person who makes propaganda for an [terror] organisation
[against the state] by justifying or praising its methods, which may include

coercion, violence or threat, or by motivating others to use these methods will

64 Bill of Law Nr 186 presented to the TBMM on 02.08.2018. “Legislative Proposal for Making
Change in the Anti-Terror Law”.
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be punished with 1-3 years imprisonment. In case the crime is committed
through the media and press, the punishment will increase for another half
of the initial sentence.” The best known example of the implementation
of these provisions is the case of the “signatory academicians”. Many
academics were convicted in this case after they published a petition via

a press release.

On 11.01.2016, a statement called the “Academics for Peace” or “We will
not be party to this crime” was published signed by 1128 academicians,
calling for the end of curfews imposed as a result of clashes happening
in 2015 and 2016 during the operations within the scope of the anti-
terror struggle in the east and southeast of Turkey. Criminal proceedings
and criminal cases were opened against the signatory academics, on the
basis of the Turkish Penal Code, Article 220 Subsection 8, and the Anti-
Terror Law, Article 7; and some universities dismissed academics. Some
of the academics were also expelled from public service under emergency
rule decree laws. Criminal suits were filed against 785 of them accusing
them of creating propaganda for terrorist organisations. While some of
the penal proceedings are continuing, others have been punished with

custodial sentences varying in length.

The Constitutional Court has accepted individual applications from
some of the signatories, who argue that their imprisonment sentences
violated their freedom of expression. It was ruled that, according to
Article 26 their complaints were justified. This decision constitutes
decisive evidence of the danger caused by these punitive provisions
which are open to different interpretations and can be instrumentalised
in different ways due to their abstract nature. Hence, for the sake of
Turkey’s prospective democratisation, it is obligatory that such punitive

provisions are abolished.

o



CONSTITUTIONAL-LEGAL DEADLOCKS AND OPPORTUNITIES FOR A PROSPECTIVE RESOLUTION PROCESS IN TURKEY

B. The Election Law and Fair Representation

Regarding the election system, the most important problem is the
national 10% threshold, which was added to make the legislature more
proportionally representative. The threshold was introduced with the
intention to attain stability and strong governments. Yet in practice, it
functions mainly to prevent the representation of Kurds at a national
level. Political parties pursuing the mission to represent the Kurds were
hit hardest by the thresholds . Hence they decided to enter the elections as
independent candidates. The restriction of political represention within

the scope of law also affected the rise and deepening of the conflict.

In general, for the proportion of the electorate who do not support
strong parties, their chances of being represented in Parliament is very
low. Taking into consideration the shortcomings of other democratic
channels, the effect of this in terms of democratic participation is striking.
Firstly, the electorate feel themselves obliged to vote for parties with a
high chance of entering the parliament, against their will, so that their
choice is not a real one. Furtherm candidates are not selected through
pre-elections but determined by the central bodies of the parties, thus
the restricted scope of the electorate’s will becomes more apparent. The
lack of inner-party democracy and the fact that the electorate has no say
on the selection of MP candidates, forces the electorate to choose among
candidates that are imposed on them by the leaders of the political
parties. For this reason, they tend to vote for candidates who are chosen
by the most powerful members of political parties that have high chances

of entering the Parliament.”

65 Sevtap Yokus, “Tiirkiye’de %10 Segim Barajina Iliskin Hukuksal ve Siyasal Tartismalar” ["Legal
and Political Discussions on the 10% threshold in Turkey]”, Hukuk ve Adalet Elestirel Hukuk
Dergisi, Year:4, Issue:11, Summer 2007, p.299, 300.
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At the constitutional level, the concepts of representative democracy and a
democratic society are expected in Turkey. Methods such as a ten-percent
threshold applied in Turkey contradict these concepts and prevent the
construction of a democratic system based on a pluralistic society. At the
heart of the problem lies the inability to reflect on developments within
society in order to pave the way for a policy of pluralism.”¢

The Venice Commission, which sets the common standards for
the member states of the EU with regard to the party landscape and
democratic elections, is particularly concerned about the effect of this
electoral law on minorities and their representation. In one of its reports,
the Venice Commission assesses the effects of the 10% threshold in
Turkey. It concludes that it is extremely difficult for the parties that fail
to clear the ten-percent hurdle to find representation in parliament. It is
criticised that parties that remain behind the required 10% at national
level have no possibility to represent their electorate. From this analysis

the advice is to lower the 10% national threshold.®”

In the last parliamentary elections, a law that used to be called “Alliance
Law” was prepared in order to guarantee the electoral victory of the AKP-
MHP (Justice and Development Party and Nationalist Action Party)
alliance. Actually, the alliance was de facto established, even before the
law passed. Afterwards, on March 13, 2018 with the Law 7102 titled
“Law on Basic Provisions of Elections and Electoral Registers and Law
Making Changes to Some Laws™® certain amandments were made to
the Election Law No. 298. According to the provision in Article 20 of
the Law, “In case an election alliance is formed, the ten percent threshold
will be calculated by taking the total of the valid votes gained by the alliance

66 Ibrahim O. Kaboglu, Anayasa Hukuku Dersleri (Genel Esaslar) [Lectures on Constitutional Law
(General Princples)], 3rd Edition, Legal Publications, Istanbul 2006, p.192.

67 http://www.venice.coe.int/docs/2000/CDL-INF(2000)004-¢.asp

68 Law on Basic Provisions of Elections and Electoral Registers and Law Making Changes to Some
Laws, Official Gazette, 16 March 2018, Issue:30362.
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partners, and no further threshold calculation will be made for these parties.”
Article No. 21 of the Law reads, “For calculating the number of MP’ to
be obtained by the alliance, the total vote of alliance partners will be taken
into consideration. The total number of MPs obtained by the alliance will be
shared among the political parties of the alliance based on the valid votes of
each party, according to the method outlined in this article”. In fact, with
this provision the national threshold in Turkey has lost the weight of its
reasoning. Hence, abolishing the threshold system, which has already
become meaningless, will be the first step in the quest for democratic
representation. This step will contribute to the democratisation processs

in a positive way.

Another problematic aspect of the election system in Turkey, with regard
to democratic representation, is constituted by the fact that the party
bases are not considered during the selection process of MP candidates.
The current electoral system strengthens the party representing the
majority and its leadership. The power of the party leader can already be
observed in the determination of candidates before the elections begin
because the leader of the party determines which members will stand
as candidates for parliament. This means that the leader of the ruling
party, who is determined by the majority, is actually determining the

parliamentary majority on his own.”

Within the scope of Article 37 of the Political Parties Law No. 2820, it
is not obligatory for party organisations to choose MP candidates with
pre-elections. Yet, there is no provisional impediment that prevents it.
According to this provision “Providing that they notify the Higher Election
Board about the candidates’ province, electoral district, and ranking on the

candidate list at least ten days before the election or primary election date,

69 Sevtap Yokus, Tiirkiye'de Yiiriitmede Degisen Dengeler [Shifting Balances in the Executive in
Turkey], Yetkin Publications, Ankara 2010, p. 127.
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and the number of the candidates is not exceeding 5% of the total number of
the members of the Grand National Assembly, political parties can nominate
centre candidates in their election districts where they make pre-elections or
primary elections. Where no pre-election or polling is made, the authority of
political parties to determine candidates through centre polling or by using
one or some of other available methods is reserved.” In order to ensure the
participation of the party base in the selection process of the candidates,
a change in the rules would have to be made, so that the practice of
the primary elections is binding and thus the democratic system is

strengthened. .

In the effort to advance the democratisation process in Turkey a change to
the electoral system is inevitable. It can be expected that the discussions
will focus on formulas that introduce the “narrow distict system”
principle in the election system, as well as reducing the domination
of the leader in political parties. The narrow district system would
strengthen the majority structure of parliament, prevent the multiparty
system, and contradict the principle of justice within the framework
of democratic representation. Previously, this election model has been
discussed for Turkey. However, the Kurdish representation was seen as
the fundamental obstacle to its implementation. In the last parliamentary
elections, it was observed that the threshold was instrumentalised as a
direct obstacle to Kurdish representation. However, the election results
also showed that the threshold procedure has lost its objective function

with regard to Kurdish representation.

C. The Political Parties Law and Democratic Politics

Overcoming democratic deficiencies in Turkey would ultimately be
possible if democratic mechanisms are developed. Important measures
for this are ensuring fair representation, guaranteeing democratic

procedures within the parties, as well as establishing ethical rules for
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politics and proper monitoring systems. In addition, it is essential in
a working democracy that the political parties enjoy great freedom in

carrying out their activities.

Political life in Turkey is inclined towards a leader-dominated structure.
The main reason behind this is the anti-democratic set of conditions
forming the basis of the party system. Hence, even if a radical
transformation in the government system doesn’t come about, it could
still be possible to develop mechanisms that lay the groundwork to get
rid of a leader-focused political atmosphere, which eventually will also

help to solve future democratic problems.

The influence of the party leadership on the members of Parliament,
drawn, among other things, from their decision-making power in the
selection of candidates, secures their positions as leaders and creates
relationships of dependency between MPs and the leadership. Thus,
the MPs influence over the leadership is destroyed. Political parties are
incapable of developing new perspectives about ongoing social change,
and of coming up with solutions for any emerging problems. The limited
interest or absolute insensitivity shown by MPs, with regard to social
and political problems, is due to the dominant position of power of
the leaders. 7 Local branches of political parties are only active during
election periods, which is another factor that renders them ineffective.
Party members do not participate in decision-making processes. The
party leader has the decisive power in the running of the party. As a
result given their power within the party and the election system, the
leader of the party that has a parliamentary majority becomes the only

representative of the majority.

70 llter Turan, “Tiirkiye’de Parlamenter Sistemin Sorunlart ve Coziim Onerileri” Semineri [Seminar
on The Problems of the Parliamentary System in Turkey and Suggestions for Solutions], Tiirkiye
[sveren Sendikalari Konfederasyonu 35.Y1l, Ankara 1997, p.60.
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The genuine reason behind the growing power of the leader in Turkey
is the election system and related to that, the non-existence of inner-
party democracy. Creating the necessary conditions for inner-party
democracy and ensuring that the demands of the party base are heard
through methods such as obligatory pre-elections, would not only
increase democratic representation, but also improve the quality of
legislation. At the same time, inner-party democracy could pave the way
for a constructive and effective balance of power. This requires laws that
reform the process of selecting candidates and consolidate democratic

structures within the parties.

Another crucial problem for political parties in Turkey is that they
are under threat of being closed, due to the relevant provisions of the
Political Parties Law No. 2820, which is currently in force. Previously,
the Constitutional Court gave a high number of verdicts ruling the
closure of political parties, partly because of its narrow evaluation of
the relevant provisions (before the changes). With regard to political
parties, this was a noncompliance within the system of the European
Convention of Human Rights. Regulations within the Political Parties
Law constitute a significant aspect of this noncompliance, since they
are incompatible with common European standards. Provisions within
the Political Parties Law are a clear contradiction to relevant provisions
of the Constitution, especially after the constitutional changes of 1995.
The Constitutional Court has highlighted the need to reject Article 89
of the Political Parties Law in its verdict about the Democratic Peace

Movement Party.

While the Constitutional Court has given rulings on political parties
based on the Political Parties Law, which extremely limits the freedom of
political parties, the European Court of Human Rights’ decisions have

been made focussing on the freedom of organisation as it is defined in

o
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the convention. In the verdicts of the Constitutional Court, protecting
the state was explicitly given greater preference to the freedom of the
people. The reason that formed the basis of the verdict was justified by

the provisions in force.

The Constitutional Court based in one of its closing cases its verdict on
the state which protects itself: “...As every living thing, people follow their
instincts to protect themselves, the right of statesto protect their existence
against attacks and dangers is a basic right, recognised in the international
order of law ... It is an imperative that parties that threathen democratic life,
act in ways that might lead to its deprivation, or aim to do something similar,
are closed as an ultimate remedy to the situation...””" With this ruling the
court refered to Article 81 of the Political Parties Law and argued in its
justification that political parties are not allowed to assert the existence of
national or religious, cultural, confessional, racial or linguistic minorities
whatsoever; and that the separatist endeavours, developed under the
claim for the recognition of cultural identity, will in the process of time
encourage the productions of minorities and increase the inclination of
these minorities to want to split from the whole of Turkey. According to
the Court the aim of the party was “.. to overthrow the indivisible unity
of the state with its territory and nation, so as to change the structure and the
name of the state.””* Against this ruling of the Constitutional Court, the
ECHR expressed that there is a need to assess the provision regulating
the freedom of organisation (Article 11 takes into account the provision
concerned with the freedom of thought (Article 10)). Accordingly,
the aim of protecting freedom of organisation is the protection of the
freedom of thought as well as the freedoms concerning the expression of
thoughts. From this analysis it follows that there can be no democracy

without pluralism. According to the ECHR, the concept of freedom

71 CC, E:1991/2, K:1992/1, K.T:10.7.1992, AYMKD:28, Vol:2, 1993, p.773 a.o.
72 AYMKD, 1:28/2, p.799,800,808.
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of thought is not limited to sympathetic thoughts, information and
non-militant expressions, but also applies to “offensive, shocking and

disturbing” expressions.”?

By making rulings that abide to the constitutional and legal regultions
which restrict the freedom of political parties, the Constitutional Court
violated the principles of freedom of organisation. The ECHR, argued
in its ruling in the cases of Turkey’s United Communist Party, Socialist
Party and the Freedom and Democracy Party, that it is unacceptable in
a democratic society to prevent political parties from openly discussing
social issues in a peaceful manner and from being part of political
processes.”*
Concerning political parties, the Political Parties Law asserts far more
extensive bans than the constitution does. The bans, which are listed in
the Fourth Section of the Law, are very wide-ranging and some are more
detailed versions of the bans in Article 14 of the Constitution. Reasons
given for the bans in Article 14 - before the Constitutional changes of
2001 — later became the framework for prohibitions within political

parties.

The rules in Article 14 of the Constitution, in light of Article 68/4,
provide reasons for a ban on human rights, democracy, national
sovereignty, the unity of the country, and secularism.” These reasons
also apply within Article 14 of the Constitution, after the amendments in

2001. Concerning political parties, bans have even been extended within

73 Sosyalist Parti ve Digerleri/Tiirkiye Davasi, [Socialist Party and others/ Turkey Case] translated
by the T.R. Ministry of Justice, Yargi Mevzuat Biilteni, p:85, 19 July 1999, p.83.

74 Reyhan Sunay, “Siyaset-Ideoloji-Yargt Ekseninde Tiirkiye’de Parti Ozgiirligii ve Avrupa
Sozlesmesi Uygulamasi” [The Politics-Ideology-Judiciary Axis, Party Freedom and the
Implementation of the European Convention in Turkey”], Liberal Diisiince, Year:6, 1:22, 2001,
p-4l.

75 Biilent Tanér, Tiirkiye’nin Insan Haklari Sorunu [The Human Rights Problem of Turkey ], BDS
Publcations, Istanbul 1990, p.201.
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the Law. Some prohibitions in the Political Parties Law are contrary to
the Constitution. The provision in Article 78 (a) of the Political Parties
Law, reads: “.. those aiming at changing the rules in the Preamble and
the 2 Article of the Constitution. .. cannot be engaged in activities to this
end.” This extends the prohibitions of parties as they are expressed in
Article 68/4 of the Constitution. In a similar vein the subparagraphs
a, b, and ¢ of Article 81 titled “Preventing the Creation of Minorities”
provide an example of the extension of the party bans mentioned in the

Constitution.”

Article 80 of the Political Parties Law: “Protection of the Principle of
the Singleness of State” is commonly understood as a means to prevent
political parties from supporting federalism, or the empowerment of

local governments.

Article 82 of the Political Parties Law, which is titled “The Ban on
Regionalism and Racism?”, asserts: “Tn [this] country, which is an indisivable
entity, political parties are not allowed to aim for regionalism or racism or to

conduct activities in line with these aims.”

Within the framework of the bans in the Political Parties Law, the
reasons for closing political parties have transcended reasonable
arguments, and are thus contradicting the relevant provisions of the
European Convention of Human Rights. Article 17 of the Convention
is particularly conspicuous in this respect. It contradicts many universal

principles, which are important for political parties.”

The Political Parties Law was changed in the 2001 Constitutional

changes. This prevented it from aligning with Articles No. 68 and 69 of

76 Fazil Saglam, Siyasal Partiler Hukukunun Genel Sorunlari [The General Problems of Political
Parties Law], Beta Publications, Istanbul 1999, p.171, 172.
77 Tanér, Tiirkiye’nin Insan Haklar1 Sorunu [The Human Rights Problem of Turkey], ..., p.204.




the Constitution which deal with political parties. In comparison to the
Article No. 68 Subsection 4 of the Constitution, which regulates bans on
political parties, most provisions of the Political Parties Law transcend
constitutional limits. The Political Parties Law is still in force, listing a
wide range of party bans that contradict the Constitution. If democratic
political life is a genuine goal, the Political Parties Law stays on top of the

list of essential legislation that needs to be changed.

CONSLUSION

The atmosphere that has shaped Turkey in recent years has blocked the
road towards a more a democratic constitution and legislation. The legal
realm, which has already been problematic, cannot contribute to the
development of democracy anymore. At the same time, the demands for
normalisation, especially with regard to the legal situation, are louder
than ever. Democratisation, social peace and the rule of law represent
possible ways out of the economic disintegration with which Turkey is

confronted.

Under the current circumstances in Turkey peace and democracy have
become inescricably linked. Taking steps towards the establishment of
lasting peace must include democratic development and when real efforts

for democratisation start, inevitably there will be steps towards peace.

Measures such as sorting out provisions within the Constitution, which
are directed towards the official ideology, otherisation and discrimination;
developing the definition of Costitutional citizenship; enlarging the
sphere of freedoms, including the right to education in one’s mother
tongue; and sorting out provisions that restrict local autonomies through
tutelage, will play an important role in conflict resolution in Turkey.

Further, the freeing of spheres that are covered in the Anti-Terror Law,
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that should be protected under the right tp the freedom of expression
according to European standards of democracy, will contribute to the
reconciliation process. At the same time, many other improvements in
the legal field will help to ensure effective social peace throughout the

country.
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ONSOZ

Anayasa Hukukecusu Prof. Dr. Sevtap Yokus tarafindan Demokratik
Gelisim Enstitiisii (DPI) tarafindan hazirlanan bu ¢aligma, Tiirkiye'de
¢oziim stireci kapsaminda bir firsat veya engel olarak Anayasanin
roliinii degerlendirmektedir. Calisma, ¢atisma ¢oziimiinde basari elde
etmenin on kogulu olarak demokratiklesmenin saglanmasi ve temel hak
ve Ozgiirliiklerin korunmasinda Anayasanin 6nemini ele almakeadir.
CalismaaynizamandaAnayasa’ninbudegerlerinin muhafazaedilmesinde

Anayasa Mahkemesinin islevini ve gorevlerini de incelemistir.

Calismada anayasal vatandaslik, anadilde egitim ve yerel diizeyde
etkili siyasi katilimin saglanmasi gibi konularda ¢6ziim siirecine katki
saglayacak ve daha saglam temeller olusturulmasi amaciyla Anayasanin
bu gibi belirli alanlarda gelistirilebilecegini irdelemistir. Bu ¢alismada
ayn: zamanda, yonetim sisteminin bilesenleri ele alinmig, yasama
ve yiriitme arasindaki denge ve olaganiistii hal donemlerinde yerel
yonetimler ve merkezi yonetim arasindaki iligkilerin karsilasacag:
muhtemel giigliikler ele alinmistir. Yazar olaganiistii hal, secimler, siyasi
partiler, dernekler, toplantilar ve gosteriler gibi bagliklardaki kanunlarin

stirece dair olugturdugu riskleri de degerlendirmektedir.

Yazar sonug olarak, baris ve demokratiklesme arasindaki yakin iligkiden
yola ¢ikarak, Tiirkiye'deki siyasi atmosferin demokratik anayasaciligin
ve demokratik bir yasamanin yolunda engel olusturdugunu ve anayasada
bu durumun diizenlenmesinin ¢oziim siirecine katkida bulunacagini

belirtmisgtir.

Bu ¢alisma, yazar ve Tirkiye'de diger farkli sesler tarafindan DPI
icin hazirlanmis serinin bir parcast olarak, DPI'in iilkedeki mevcut

durumun, ozellikle ©nemli bir siyasal degisimin yasandigi bu
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donemde demokratiklesme ve ¢oziim siirecinin  degerlendirmesine
katki saglamaktadir. Bolgesel ve uluslararast anlamda genis kapsamli

degerlendirmeler Enstitii tarafindan yayinlanmaya devam edecektir.

Profesor Yokus, Altinbag Universitesi Hukuk Fakiiltesi Anayasa Hukuku
Boliimiin ve DPI Uzman Kurulu iiyesidir. Bu ¢alismada beyan edilen

degerlendirme ve fikirler yazarin kendisine aittir ve DPI'n resmi

Kerim Yildiz
fcra Kurulu Bagkani - CEO

Demokratik Gelisim Enstitiisii
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GIRIS

Tiirkiye’de olasi bir ¢dziim siirecinde, demokratik adimlarin tartigilmast
kacinilmaz olacakur. Coziim siireci baglaminda Tirkiye 6zelinde
anayasal demokrasi olmazsa olmaz kogullardandir. Nasil ki demokratik
adimlar i¢in oncelikle ¢atismanin sonlandirilmasina yénelmek zorunlu
ise, catisma ¢oziimiinde anayasal demokrasinin giindeme alinmasi da
bir o kadar zorunlu goziikmektedir. Ciinkii, Tiirkiye’de “Kiirt meselesi”
olarak nitelendirilen sorunu baslatan ve siirmekte olan ¢atigmalara temel
olusturan nedenler ayni zamanda, anti-demokratik diizenlemeler ve
uygulamalar kapsamindaki; ayrimcilik, otekilestirme, dil ve kiiltiirel
gelisimin yasaklanmasi, insan haklari ihlalleri olarak siralanabilmektedir.
Tiim bu nedenler, demokrasi ve insan haklari sorunlariyla 6rtiismekeedir.
Bu dogrultuda, Tirkiye’de demokratik yonetime iligkin agmazlara
biiyiik oranda, gecirdigi tiim degisikliklere ragmen déniistiiriilemeyen
otoriter Ozilyle Anayasanin, uzun yillardir yarattugr siyasal kosullar
neden olmaktadir. Yirtirlikteki 1982 Anayasas’'nin belirledigi hukuksal
diizen, catusmalart doguran ve derinlesmesine zemin yaratan nitelikte
bir igerik tagimaktadir. Anayasa, hukuksal diizlemde yaratug fay
hatlariyla onarilmasi neredeyse olanaksiz toplumsal kirilmalara zemin
olusturmusgtur. Bu nedenle demokrasiye yonelirken, 1982 Anayasasinin
barindirdig1 ideolojiyi, yoneldigi hukuk bi¢imini ve hak ve 6zgiirliikler
alanindaki igerigini tersine ¢evirecek anayasal 6nlemlerin gelistirilmesi

onemlidir.

Demokratik yonetimin geregi olarak, siyasal iktidari dengeleyecek
olan, baski gruplari ile toplumsal muhalefetin, basta anayasal hitkiimler
olmak tizere cesitli nedenlerle gelistirilememis olmasi, temel demokrasi
acgiklarindan biridir. Segim sistemi ve siyasal partiler rejimi, demokratik
siyaseti, dolayistyla demokratik yonetimi onlemektedir. Se¢im sistemi

ve siyasal partiler rejimi tizerinden zayiflatilan parlamento ¢ogunlugu

6/
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ile mubhalefet, miizakere islevini yerine getirememektedir'. Bati
demokrasilerinde giiclendirilmis yerel iktidarlar, merkezi iktidari
dengelemektedirler. Tiirkiye’de ise, gesitli gerekgelerle, yerel yonetimler,
gliclendirilmek yerine zayiflatilmistir ve merkezi iktidar1 dengeleyerek
demokratik toplumu gelistirecek yapilar olmaktan ¢ok uzaktirlar.
Son dénemde merkezi yonetimin vesayeti esas kilan yonelimleri, yerel

yonetimleri 6nceki dénemlerden bile geriye diistirmiistiir.

Tiirkiye’de yillarca siiren yeni anayasa arayisinda, “Yeni Anayasa”
baslig: altinda hazirlanan hemen her taslak, rapor ve goriisiin bashigina
ozgiirliik¢li, demokratik, esitlik¢i tiirtinden nitelemeler yer almaktayd:.
Toplumsal barisin saglanmasi, yeni bir anayasadan beklentilerden
baslicasiyd1. Yillardir siiregelen anayasa calismalari, yeni anayasaya
yonelik beklentilerive icerikle ilgili temel ilkeleri netlestirmistir. Bu ilkeler
su sekilde siralanabilir: Anayasa karsisinda esit vatandaslik temelinde,
toplumun tiim kesimlerini kapsamali, toplumsal ve siyasal ¢cogulculuk
korunmalidir. Hak ve ozgiirliikler, evrensel olgekte gelistirilen ilkeler
temelinde belirlenerek giivencelenmeli, “6zgiirlik kural sinirlama istisna”
kabul edilmelidir. Hukukun stiinligiiniin, yarginin bagimsizligi ve
tarafsizliginin gergeklestirilmesi onlemleri alinmalidir. Siyasal ikrtidar,
yetki paylasimi yoluyla dengelenmeli, demokrasinin tanimi olan “sinirlt
iktidar” ilkesiyle, demokratik isleyis saglanmalidir. Merkezde toplanan
yetkiler, yerinden yonetimle paylasilmali, yonetimde seffaflik ilkesi

yasama gegirilmelidir.

1 Sevtap Yokus, “Siyasal Iktidarin Toplumsal Muhalefet ile Dengelenmesi”, Ord. Prof. Dr. Ali Fuat
Basgil’in Anisina Armagan, istanbul Universitesi Hukuk Fakiiltesi Armaganlar Dizisi, Oniki
Levha Yayinlar, Istanbul Nisan 2019, s. 1013.
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. DEMOKRASI VE ¢OZUM SURECI
BAGLAMINDA ANAYASAL HAK VE
OZGURLUKLER ALANI

Tiirkiye’de yaratilan hukuksal diizen, giderek pargalanmis bir toplum
yapisina neden olmustur. Anayasal ve yasal diizlemin, devleti koruma
anlayisi tizerine oturmus olmasi ve farkliliklarin rejime tehdit olarak
goriilmesi catigmalara 6nemli oranda zemin olusturmustur. Bu nedenle,
demokrasi ve ¢oziim siirecinin Tirkiye 6zelindeki baglantist da goz
oniinde tutuldugunda, anayasal veyasal diizlemdekidemokratiklesmenin,
catisma ¢oztimiind pekistirici etkisi agiktir. Dolayisiyla, demokrasi ve
insan haklar1 oniindeki anayasal engellerin ayiklanmasi, olasi ¢oziim

stirecinde belirgin bir beklenti olarak karsimiza ¢ikacaktir?.

A. Anayasal Hak ve Ozgiirliiklerin Genisletilmesi
Gereksinimi

Yiiriirlitkteki 1982 Darbe Anayasasrnin felsefesi ve bu felsefenin tizerine
kurulu oldugu ideoloji, Anayasa’nin Baglangi¢c kisminda biitiin acikligiyla
yer bulmaktadir. Anayasa’nin 2. maddesi geregince Baslangi¢’ta yer alan
ilkeler cumhuriyetin temel nitelikleri arasinda sayilmis ve degistirilemez
hitkiimler kapsamina alinmistir. Bu ayni zamanda Baglangi¢’taki
ilkelere, Anayasa’daki diger kurallar karsisinda ustiinliik saglandig:
anlamina gelmektedir. Yine Baslangictaki ... bu Anayasa’ nin ... bu
ilkelere saygr ve mutlak sadakatle yorumlanip wygulanacag:” hitkmi ile,
cumhuriyetin niteliklerine iliskin ilkeler de dahil, Anayasanin tiim
ilke ve kurallarinin Baglangi¢’ta yer alan ilkelere uygun yorumlanmast

zorunlulugu® getirilmistir. Aslinda Baslangigta belirlenen felsefe,

2 Sevtap Yokus, Tiirkiye’de Coziim Siirecinde Anayasal Arayslar, Seckin Yayinlari, Ankara 2013, s. 10.
3 Mustafa Kogak , “ Cumhuriyetin Temel Niteliklerinin Belirlenmesinde anayasanin Baslangicinda
Yer Alan Ilkelerin Hukuksal Degeri “, Askeri Yiiksek Idare Mahkemesi 25.Y1l Armagani, 1998 5.203.
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Anayasa’nin tiim hiikiimlerine yansitilmigtir. Bu nedenle denebilir ki,
1982 Anayasasrnin igerdigi temel felsefenin ve bu dogrultudaki resmi
ideolojinin ana eksenini, milliyetcilik ve devletcilik olusturmakta ve bu

ideoloji bireye doniik olarak tek tip vatandagi hedeflemektedir.

1982 Anayasasi, devlete karst birey yerine, birey kargisinda devletin
korunmasi ana amacini biitiin maddelerine yansitmistir. Bu bakimdan
anayasal devletin temelini olusturan hak ve 6zgiirliikler diizenlemeleri,
en sorunlu alani olusturmaktadir. Anayasa’daki sinirlamalarin ve
yasaklamalarin, hatta askiya almalarin yani sira, hak ve ozgiirlikleri
ilgilendiren yasal diizenlemelerdeki sinirlama ve yasaklamalar, 6zellikle
degisiklikler 6ncesi donemde hak ve 6zgiirlitklerin kullanimint olanaksiz

hale getirmistir.

1982 Anayasast'na heniiz olusum asamasinda anti-demokratik ozellikler
yiklenmistir. Askeri iradenin belirledigi 1982 Anayasasi, temsilcilik
niteligi olmayan bir organin eseri olup, herhangi bir secilmis organin
iradesini yansitmamistir. Demokratik olmayan bir ortamda halkoyuna
sunularak kabul edilen Anayasa metni fiili bir iktidarin @riini® olup,
ilk hazirlandigs sirada yiiklendigi kodlardan gegirdigi tiim degisikliklere
ragmen kurtulamamistur. Hak ve zgiirliikler alaninda, Avrupa Insan
Haklar1 Sézlesmesi ve Sézlesme organlarinin olusturdugu igtihat ile

ortaya ¢tkan celiskinin baslica kaynagi da Anayasanin kendisi olmustur.

1982 Anayasasrnin genel yapisina uygun olarak 14. madde “Devlet”
in korunmasini hedeflemektedir. “Ozgiirliiksii ve ¢ogulcu demokratik
diizen”in korunmasinit asan bu hiikiimle, devletin korunmasi, hak ve
ozgiirliiklerin korunmasindan 6nde tutulmugtur. 14. madde kapsaminda
“temel hak ve hiirriyetleri yok etme amaci” fiilen ve dogrudan dogruya

bagkalarinin haklarina zarar verip vermedigi gozoniine alinmadan

4 Biilent Tanor, Iki Anayasa 1961-1982, Beta Yayinlari, Istanbul 1986, 5.100,101.
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belirtilmistir Bu baglamda, anayasal ideoloji disindaki goriislere dayali
etkinliklerin tiimii gergekte yasaklanmustir®. Ustelik, yasaklamada
yasa koyucunun bir takdir yetkisi olmayip, Anayasa’daki yasaklamalar
dogrultusunda  diizenlemeler yapmak ve yapurimlarini koymak

zorunlulugu vardir®.

1982 Anayasasi, kriz ortaminda, olaganiistii kogsullarda ve Tirkiye
stirekli olaganiistii kosullarda yasayacakmis gibi hazirlanmis bir
Anayasa’dir’. Anayasanin 15. maddesi ise, hak ve 6zgiirliklerden sapma
anlamina gelmekte ve hak ve 6zgiirliiklerin askiya alinmasi niteligindeki
icerigi tasimaktadir. Anayasa’nin 15. maddesi ayni zamanda olaganiistii
rejimin genel ¢ercevesini belirlemektedir. Ancak 1982 Anayasas’nin
15. maddesindeki “...Anayasada ongoriilen giivencelere aykir: tedbirler
alimabilir” gibi terimler oziinde farkli bir rejimi barindirmaktadir.
Anayasal diizeydeki biitiin hak ve ozgiirliiklere siyasal iktidarin
miidahale olanagi yaratulmisur. Durdurma ya da hakkin sagladigt
olanaklarin kaldirilmasi anayasal giivencelere aykiri en agir 6nlemdir®.
Bu madde, yargisal denetimi yapilamayan Anayasa alti diizenlemelerle
ve Ozellikle olaganiistii hal kanun hitkmiinde kararnamelerle birlikte ele
alindiginda, hukukun hatta Anayasa’nin kendisinin de disina itilen bir

alanla karsilasilmaktadir.

Hak ve o6zgiirliikler alaninda olumlu en kapsamli degisiklik, 2001
Anayasa degisiklikleriydi. Bu degisiklikler biiyiik oranda, Anayasa'da

stralanmis olan hak ve ozgiirliiklerin giivenceye kavusturulmast ve

5  Mustafa Erdogan, Demokrasi, Laiklik, Resmi 1deoloji, 2.baski, Liberte Yayinlari, Ankara 2000,
5.367,368.

6 Necmi Yiizbagioglu, Tiirk Anayasa Yargisinda Anayasallik Bloku, Istanbul Universitesi Hukuk
Fakiiltesi Yayini, Istanbul 1993, 5.215,216.

7 Ibrahim O. Kaboglu, “ Tiirkiye’de Anayasal Reformlar Uzerine”, Anayasa Reformlari ve Avrupa
Anayasast, Tiirkiye Barolar Birligi Insan Haklart Aragtirma ve Uygulama Merkezi Yayini, Ankara
2002, s.57.

8  Tekin Akillioglu, “Temel Haklarin Durdurulmas:”, Bahri Saver’ ya Armagan, Miilkiyeliler Birligi
Vakfi Yayinlar: 7, Ankara 1988, 5.63, 64.
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kullaniminin saglanmasina yonelikti. Amaglanan sonuca ne derece
ulagildigr ayri bir tartusma konusu olmakla birlikte, en azindan 1982
Anayasasrnin baslangicta hedeflediginin bir yola girilmisti. Bu kapsamda
hak ve ozgiirlikler agisindan en 6nemli degisiklik Anayasa’nin 13.
maddesindeki degisiklik oldu. 2001 Anayasa degisiklikleri kapsaminda,
13. maddede yapilan degisiklikle, 13. madde hitkmiiniin, genel sinirlama
yerine, temel hak ve 6zgiirliiklerin sinirlandirilmasinda ilkeleri belirleyen
bir igerik kazanmasi saglandr’. Bu degisiklik olumlu bir adim olsa da,
Anayasanin ozgiirliikleri engelleyen diger hitkiimleri nedeniyle beklenen

etkiyi saglayamadi.

2001 Anayasa degisikliklerini izleyen donemde temel problemlerden
biri, yapilan kismi olumlu degisikliklerin bile yasama gecirilmesi 6niinde
olumsuz yonde gosterilen direngti. Bu “direng” bugiin de varligini
stirdiirmektedir ve yasama, yiiriitme ve yarginin yaklasim bicimlerinde
somutlagmaktadir. Yargi organlarinin “anayasaya uygun yorum” ilkesini
kullanmalari gerekirken, degisikliklerden sonra bile Anayasanin 6nceki
diizenlemelerini esas aldiklari, yonetim bakimindan ise, genel idare
ve kolluk giiglerinin hak ve 6zgiirliiklere yonelik tavirlarinin, Anayasa
degisikliklerini gozardi etme temelinde gerceklestigi gozlenmekredir.
Yasamanin yasa yapim siireclerinde ortaya koydugu ozgiirlitk anlayist
da, 6zgiirlitkler hukukunun genel rejimine ve hak ve 6zgiirliiklerin ayrim
olgiitlerine ters diismektedir. Bu ¢ercevede yasa yapiminda, “hassasiyet”,
“milli kiiletir”, “ahlak anlayisi” gibi kavramlarin sinirlama nedeni olarak
kullanilmast aliskanligs siirmektedir. Ozgiirliikler igin olumlu Anayasa
degisikliklerinden sonra da, 6rnegin kiiltiirel haklarin, siyasal hak olarak
nitelenmesi egilimi, bu ozgirliigii, Anayasal degisikliklere ragmen

engellemektedir™.

9 Yilmaz Aliefendioglu, “2001 Yili Anayasa Degisikliklerinin Temel Hak ve Ozgﬁrlﬁklerin
Sinirlandirilmasinda Getirdigi Yeni Boyut”, Anayasa Yargist 19, Antalya 2002, s.154.

10 ibrahim O. Kaboglu, “2001 Anayasa Degisiklikleri: Ulusal-Ustii Etkiden Ulusal Tepkiye”,
Anayasa Yargist 19, Antalya 2002 5.112-114.
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Avrupa Birligi'ne tiyelik siireci zorlamalariyla, Anayasa’da ve ¢ok sayida
yasada degisikliklere gidildi. Ancak burada asil hedef, daha demokratik-
ozgiirlik¢ti hukuksal diizenlemelere sahip olmak yerine, verilen
odevi yapmak oldugu icin, yapilan degisikliklerin neredeyse tamami
gostermelik kaldi, yasama gegirilemedi. Aslinda, yasama gecirilememesi
icin degisiklik ad1 altinda, yasalarda ¢ok say1da geligki, bosluk ve karmaga
yaratild1. Yapilan olumlu Anayasa degisikliklerinin yasama gecirilmesi
ancak, bir karmasaya doniistiiriilen yasalar yerine, olumlu degisikliklere
kosut icerikte yasalar yoluyla olanakli olabilirdi. Sonug olarak, Anayasa,
yasama gecirilemeyen olumlu bazi degisiklikleriyle, ama asil olarak, ilk
haliyle uyumlu sekilde, demokratik olmayan yapisiyla ve ozgiirliikleri

yok eden yasalar ve uygulamalara dayanak olma 6zelligiyle yiirtirlitkte

kald:.

2001 ve 2004 yilinda Anayasa’da yapilan hak ve 6zgiirliikler lehine
degisikliklere ragmen, insan haklarini, demokrasiyi ve hukuk devletini
etkinkilmakvekurumsallastirmak icin Anayasa’da dahabirgok degisiklik
yapmak gerekmektedir. Bu degisikliklerin basinda, Anayasa’nin
Baslangi¢ metninde yer alan sosyolojik kavramlarin ayiklanarak hukuksal
kavramlara doniilmesi ve insan haklarina, demokrasiye iliskin evrensel
degerlere auf yapilmasi gelmektedir. Baglangic metninde yapilmas
gereken degisikliklerle 6zellikle, 2001 Anayasa degisiklikleri sonucunda,
hak ve 6zgiirliiklere iliskin hitkiimlerle Baglangic arasindaki celiskiler de
ortadan kalkacaktir. Hak ve ozgiirliiklerle ilgili hitkiimlerdeki, subjekeif
degerlere doniik bir¢ok kavram ayiklanarak, Anayasa’nin 6zgiirlestirici
yant gelistirilmeye calisilirken; Baslangic icerigindeki ozgtrligu
gerileten, otoritenin agirligini vurgulayan temel felsefe, Anayasa’nin

kendi igerisinde geligkili bir yap: tasimasina neden olmustur.

11 Necmi Yiizbagioglu, “Olusturulmakta Olan Avrupa Anayasas: Dogrultusunda 1982 T.C.
Anayasasinda Yapilmast Gereken Degisiklikler”, Anayasa Reformlari ve Avrupa Anayasast,
Tiirkiye Barolar Birligi Insan Haklar: ve Uygulama Merkezi, Ankara 2002, s.131.

/3



Gegirdigi tiim  degisikliklere ragmen, Anayasa’da dogrudan yargt
yolunu engelleyen hiikiimler, ayni zamanda hak ve 6zgiirliiklerin
korunmasini engelleyen hiikiimler olarak varligini siirdiirdii. Ornegin
Anayasa’nin 148. maddesi kapsaminda olaganiistii hal kanun hitkmiinde
kararnamelerin yargi denetiminden muaf olduguna dair hiikiim,
olaganiistii hal dénemlerinde hak ve 6zgiirliiklerin tamamen ortadan

kaldirilabilmesinin zeminini olusturmaktadir.

2017 Anayasa degisiklikleriyle getirilen “Tirk Tipi Bagkanlik”
sistemi nedeniyle, yetkilerin tek merkezde toplanmast kendiliginden
otoriterligi derinlestirdigi icin, hak ve ozgiirliikler bakimindan da bir
geri doniise neden olmustur. En énemli sorunlardan biri, yarg: erkinin,
hak ve 6zgiirliiklerin korunmasi yoniinde etkili bir islev yiiklenemiyor
olmasidir. Bu baglamda o6rnegin, Adalet Bakaninin ve Miistesarinin
Cumbhurbagkanina anayasal ve fiili bagliligi dikkate alindiginda ve
Adalet Bakaninin ayni zamanda, tiim yargi mensuplarinin 6zliik haklar
bakimindan hayati 6neme sahip olan Hakimler ve Savcilar Kurulunun
basinda olmasi ve Miistesarin dogal {iye olarak bulunmasi, siyasi iktidar
kargisinda, hak ve 6zgiirliiklerin yargisal korunmasinin éniindeki engel

olarak goriilmektedir.

B. Anayasa Mahkemesinin Hak ve Ozgiirliikleri Koruma
Islevini Yiiklenmesi Gereksinimi

Hak ve ozgiirliiklerin dogrudan yargisal yolla korunmasinin basta
gelen ornegi, hak ve 6zgiirliiklerin ihlali durumunda bireysel bagvuru
yoluyla ihlalin 6nlenmesidir. Tiirkiye’de 2010 Anayasa degisiklikleri
kapsaminda gerceklesen anayasa sikayeti yolunun kabuliinde, Avrupa
Insan Haklari Mahkemesine gidisi engellemek ana hedefiyle, hak ve
ozgiirlitklerin kapsami Avrupa Insan Haklari Sozlesmesi gercevesinde
belirlendi. Bagvuruya konu olabilecek islemler bakimindan da 6nemli

stnirlamalar getirilerek, sadece Avrupa Insan Haklari Mahkemesine
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gidisi engelleyecek diizeyde kalacak dar bir koruma mekanizmasi

olusturulmak amagland:.

Anayasa sikayetinin asli islevi, bireylerin temel hak ve 6zgiirliiklerini
korumak™ oldugu halde; Tiirkiye’de anayasa sikayeti yolunu agmanin
temel amaci, Avrupa Insan Haklart Mahkemesine yapilan yogun

bagvurulari ve ¢ok sayida hak ihlali kararlarini engellemek olmustur.

Anayasa sikayeti olanagini yaratan Anayasa degisikliginin gerekcesinde,
Avrupa Insan Haklart Mahkemesine yapilacak bireysel basvurulari
azaltma ana amact belirtilmektedir. Bu nedenle, sikayet konusu
yapilabilecek hak ve 6zgiirliikler, Anayasa’da diizenlenmis olan temel
hak ve ozgiirliikler yerine “Anayasa’da giivence altina alinmis temel
hak ve 6zgiirliiklerden, Avrupa Insan Haklart Sézlesmesi kapsamindaki

herhangi birisidir” seklinde belirlenmistir'?.

Avrupa Konseyi Bakanlar Komitesinin 2004 tarihli bir kararinda,
Avrupa Insan Haklart Mahkemesinin is yiikiiniin azaltilmast igin anayasa
sikayetinin kabuliiniin gerekliligi ifade edilmistir. Venedik Komisyonu,
Tiirkiye’de anayasa sikayetinin kabulii yoniindeki ¢alismalari takdirle
karsilamistir'®. Bagvurular nedeniyle agir is yiikii altindaki Avrupa Insan
Haklar1 Mahkemesi tarafindan da, Tiirkiye’de gerceklestirilen anayasa

sikayetinin son derece olumlu kargilandig: agikeir®.

12 M. Yavuz Sabuncu-Selin Esen Arnwine, “Tiirkiye I¢in Anayasa Sikayeti Modeli Tiirkiye’de
Bireysel Bagvuru Yolu”, Anayasa Yargist 21, Ankara 2004, s. 230.

13 Ece Goztepe, “Tiirkiye’de Anayasa Mahkemesi'ne Bireysel Basvuru Hakkinin (Anayasa Sikayeti)
6216 Sayili Kanun Kapsaminda Degerlendirilmesi”, Tiirkiye Barolar Birligi (TBB) Dergisi, S:95,
2011,s. 14, 15.

14 Musa Saglam, “Bir Hak Arama Yolu Olarak Bireysel Bagvuru”, Anayasa Mahkemesi’ne Bireysel
Basvuru Hakki Sempozyumu 26 Kasim 2010, Anadolu Universitesi Yayinlari, Eskisehir 2011,
5.30, 42.

15 Fazil Saglam, “Tiirkiye Igin Anayasa Sikayeti Modeli Tartigma Paneli” Anayasa Yargst 21,
Ankara 2004, s. 267.
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Anayasa sikayeti yolunun kapsaminin sinirlanmasi yoniinde gelistirilen
formiille, yani hak ve ozgiirliklerin, Sozlesme ile kesistigi 6lciide
inceleme imkanina sahip olmasi, daraluci bir yaklasgima neden
olmaktadir. Anayasa’nin ve yasanin anayasa sikayetine iliskin belirledigi
sinirlar gercevesinde, Tirkiye’de anayasa sikayetine konu olabilecek
temel hak ve 6zgiirliikler su sekilde siralanabilir: Yagam hakki; iskence ve
benzeri kétii ya da onur kirict muamele yasagy; kolelik ve zorla caligtirma
yasagy; kisi ozgurligii ve giivenligi hakks; adil yargilanma hakky; sug ve
cezalarin yasalligi; 6zel yasama, aile yasanusina, konut ve haberlesme
ozgiirligiine saygy; diisiince, vicdan ve din ozgiirligi, ifade ozgiirligi;
orgiitlenme ve toplant 6zgirligii; evlenme ve aile kurma hakks; etkili
bagvuru hakky; ayrimcilik yasagi; miilkiyet hakks; egitim ve 6grenim
hakks; serbest secim hakki. Anayasa Mahkemesinin konu yéniinden
yetkisi, Sozlesme ve ek protokollerde yer alan hak ve 6zgiirliikler olarak
stnirlandigina gore; bunlarin disinda kalan hak ve ézgiirliiklerin ihlali
nedeniyle yapilan bagvurular, Anayasa Mahkemesi tarafindan, konu

yoniinden yetkisizlik nedeniyle reddedilecektir'®.

Anayasa Mahkemesine bireysel bagvuru yolunda bir diger sinir, sikayete
konu olacak islemler bakimindandir. Yasama islemleri, yiirtitmenin

diizenleyici islemleri bagvuru konusu yapilamayacaktir.

Anayasa’daki yargt kisinulart da bireysel bagvurularda sinir olarak
belirlenmis, Anayasa’da yarg: yoluna gidilemeyecek konularin, bireysel
bagvuru konusu da olamayacagi belirlenmistir. Hukuk devleti agisindan
ve Ozgurliklerin  giivencesi baglaminda, Anayasanin yirirlige
girmesinden bu yana siirekli elestirilen anayasal yargi kisinularinin, tam

da hak ve ozgiirliiklerin etkin korunmasi yaklagimi cer¢evesinde ortaya

16 Ozcan Ozbey, Tiirk Hukukunda Anayasa Mahkemesi’ne Bireysel Bagvuru Hakki, Genisletilmis
2. Baski, Adalet Yayinevi, Ankara 2013, s. 190.

—
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atilan anayasa sikayeti yolunda istisnalar olarak belirlenmesi 6nemli bir

celiskidir.

Anayasa sikayetlerinin kabul edilmeye baslandigi Eylal 2012’den
itibaren Anayasa Mahkemesinin haklar bakimindan getirilen
sinirt nasil yorumladigina bakildiginda, ¢ok da haklar lehine bir
tutum gorillememektedir. Anayasa Mahkemesinin Tiirkiye'nin
taraf olmadigi ek protokoller bakimindan daraltici yorum yolunu
sectigi gozlenmektedir. Anayasa Mahkemesi, haklarin igerik olarak

kapsamini belirlerken de daraltict yaklagim gostermektedir'.

Anayasa Mahkemesinin norm alanini daraltict yaklagimi, esas
olarak Anayasa’da anayasa sikayeti ile ilgili gelistirilen formiilden
kaynaklanmaktadir. Anayasa sikayetine iligkin Anayasa hitkmi,
Anayasanin  sagladigi  koruma alanini daraltmistir.  Anayasa
Mahkemesine gore; Sozlesme ve Anayasa’nin ortak diizenledigi alan
disinda bir hakkin ihlali ile ilgili karar verilemez. Oysa, Avrupa Insan
Haklar1 Sézlesmesi'nin 53. maddesinde, hak ve ozgiirliikler alaninda
bagli bulunulan daha genis diizenlemeler varsa, bunun uygulanmasini

emretmektedir's.

Anayasa sikayetine konu yapilabilecek islemlerle ilgili de yasa yoluyla
da daraltmaya gidilmistir. Bu dogrultuda 6rnegin; Anayasa’nin
79. maddesinde Yiiksek Se¢im Kurulu kararlari aleyhine baska bir
merciye bagvurulamayacagi belirtilmistir ve anayasa sikayeti kapsami

diginda kaldigi kabul edilmektedir. Yiiksek Se¢im Kurulu kararlarina

17 Ece Goztepe, “Alman Anayasa Mahkemesi Kararlari Isiginda Tiirk Anayasa Mahkemesi’nin
Bireysel Bagvuru Kararlarinin Degerlendirilmesi”, Anayasa Mahkemesine Bireysel Bagvuru,
Tiirkiye Barolar Birligi-Kamu Hukukgulari Platformu Kongresi, Ankara 30-31 Mayis 2015,
sunum metni, s.4.

18 Fazil Saglam, “Anayasa Mahkemesine Bireysel Bagvuru: Genel Tespitler”, Anayasa Mahkemesine
Bireysel Bagvuru, Tiirkiye Barolar Birligi-Kamu Hukukgulari Platformu Kongresi, Ankara 30-31
Mayis 2015, konugma.
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karst da bireysel bagvuru miimkiin olmalidir.” Anayasa Mahkemesi
de, oniine gelen bagvurular karsisinda daraltict yorum yontemini
kullanmis ve Yiitksek Se¢cim Kurulu kararlarinin anayasa sikayeti
konusu yapilamayacagi sonucuna varmistir®® Anayasa Mahkemesine,
25. Doénem Milletvekili Genel Secimi 6ncesinde, Cumhurbaskanrnin
yapug1 se¢im konusmalarinin, tarafsizligy ilkesini ihlal ettigi iddiasiyla
yapilan bagvuruyu yetkisizligi gerekeesiyle Yiitksek Se¢im Kurulunun
reddetmesi {izerine, bireysel bagvuruda bulunulmus, ancak Anayasa
Mahkemesi, Yiiksek Se¢im Kurulu kararlarinin kesin oldugu ve bu
kararlara karsi baska bir mercie bagvurulamayacagi gerekgesiyle konu

yoniinden yetkisizlik karari vermigtir.”

Anayasa Mahkemesi, sokaga ¢ikma yasaklari nedeniyle ugranilan hak
ihlallerinin engellenmesi amaciyla kendisinden talep edilen gegici tedbir
kararini, gesitli gerekgelerle reddetti. Anayasa Mahkemesi Igtiiziigii 73/1
maddesi geregince, “Bagvurucunun yasamina ya da maddi veya manevi
biitiinliigiine yonelik ciddi bir tehlikenin bulundugunun anlasilmas:
sizerine” gegici tedbir karari alabilir. Aslinda bu hitkiim, 6216 Sayili
Anayasa Mahkemesinin Kurulusu ve Yargilama Usulleri Hakkinda
Kanun’'un 49/5 hitkmiine aykir1 bicimde gegici tedbir karari verilebilecek
haklar alanini daralemigtir. Sokaga ¢ikma yasaklari nedeniyle ugranilan
hak ihlalleri icin Anayasa Mahkemesine yapilan bireysel bagvurularla,
gecici tedbir kararlari almast talepleri reddedildi. Anayasa Mahkemesi;
olagan kanun vyollarinin tiiketilmedigini, “tehlikenin gercekligi ve
ciddiliginin kanitlanmas:” zorunlulugunu ya da sokaga ¢ikma yasagt
kararlarinin durdurulmas: talebini “genel nitelikli talepler” olarak

nitelendirdigini, red kararlarinda cesitli gerekgeler olarak kullanmuistir.
(Nafise Ekici, Bagvuru No: 2016/5993, 05.04.2016; Mehmet Girasun ve

19 Nihan Yanci Ozalp, “Yiiksek Secim Kuruluna Iliskin Giincel Anayasal Tartismalar”, Anayasa
Hukuku Dergisi, C. 4, S. 8, Y. 2015, 5.149-150.

20 AYM Genel Kurul, Bagvuru No: 2015/6723, Karar Tarihi: 14/7/2015

21 AYM Genel Kurul, Bagvuru No: 2015/8818, Karar Tarihi: 14/7/2015
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Omer Elgi, Bagvuru No: 2015/15266, 11.09.2015; Fikriye Tanrikulu ve
Insan Haklart Dernegi, Bagvuru No: 2016/3350, 24.02.2016). Anayasa
Mahkemesi, tehlikenin ciddiliginin testi konusunda, istikrar kazanmig

bir standart gelistirememistir®.

Anayasa Mahkemesinin hak ve ozgiirliikleri kendisine yapilan anayasa
sikayeti yoluyla koruma islevini yerine getirebilmesi icin, bireysel bagvuru
yolunun kapsaminin anayasal ve yasal diizeyde genisletilmesi, bagvuru
olanagi 6niindeki konu, kapsam ve siire gibi sinirlarin azalulmasi

gerekmektedir.
C. Coziim Siireci igin Anayasal Onceliklere ili§kin Oneriler

1. Anayasal Vatandaslik

Anayasal hak ve ozgiirliiklerin tamami i¢in yasaklayici rol iistlenen
“devietin milletiyle boliinmez biitiinligi” milliyetcilik temelli olup,
toplumu ¢ogulcu yapidan uzak ve tiirdes kabul etmektedir. Ayni yonde
belirlemeler Anayasanin Baglangi¢’inin yedinci paragrafinda, “Zopluca
Tiiirk vatandaslarmmn. ..” seklinde yer almaktadir. Bu hitkiimler en somut
haliyle Anayasa Mahkemesinin siyasal partileri kapatma kararlarinda

uygulanmigtir.

Anayasanin temel aldig1 ideolojinin ana eksenlerinden milliyetciligin
etnik temelli oldugu, Anayasa’daki hiikiimlerden anlagilmaktadir.
Ornegin, Anayasanin Baslangiginda besinci paragraftaki “Higbir
Jaaliyetin Tiirk milli menfaatlerinin, Tiirk varligimm... Tiirkligiin taribi
ve manevi degerlerinin...” ifadelerinin etnik temelli olmadig: iddia
edilemez. 2001 Anayasa degisiklikleri ile ytirtirlikten kaldirilan 26/3
ve 28/3 hiikiimleri bu nitelikteki hiikiimlerdendi. (26. madde ifade

22 Sibel Inceoglu, Anayasa Mahkemesi'ne Bireysel Basvuru Tiirkiye ve Latin Modelleri, Onikilevha
Yay., Istanbul 2017, 5.262-268.
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ozgurligiini, 28. madde basin ozgiirligini diizenlemektedir) Yine
yurirlikte bulunan ve anadilde 6gretim 6niinde engel olusturan
Anayasa’nin 42/9 hitkmii de, Anayasa’daki Tirkliik ibaresinin etnik
temelli oldugunu gosteren agik orneklerdendir. 134. maddedeki Tiirk
ibaresi de tamamen etnik bir kokene yonelmektedir. Anayasa’daki
hiikiimler, yasal diizenlemeler, mahkeme kararlari ve uygulamaile birlikte
ele alindiginda, Tirkliik ibaresinin etnik bir temele dayandigi daha acik
goriilebilmektedir. Turklitk kavraminin etnik kokene dayandiginin en
direk ornegini 12 Eyliil Darbesi Dénemi yasalarindan olan 1983 tarihli
2932 sayili Tiirk¢eden bagska dilleri yasaklayan yasa olusturmustu. Bu
yasanin yirirlikten kaldirilmis olmasi, Turkliik ibaresine yiiklenmis
olan etnik anlami degistirmemektedir. Anayasa Mahkemesi kararlarinda
ornegin Siyasal Partiler Yasasr'nin 81. maddesinin Tirklitk yorumu da,

etnik topluluk tanimina kaymaktadir.

Tiirkiye’de demokratik bir anayasa arayist temelinde gelistirilen
calismalarin hemen hepsinde anayasal vatandaslik gereksinimine yer
verilmistir. Coziim siireci 6tesinde; demokratik, esitlik¢i bir anayasa i¢in

etnisiteden arindirilmig bir anayasa vurgusu agir basmaktaydi.

2007 yilinda Hiikiimetin istemiyle hazirlanmis olan yeni Anayasa
taslaginda vatandaslik tanimi alternatifli olarak yer almisti. Maddenin
kenar bagligi “Turk vatandagh@l” yerine “vatandaslik” seklinde
onerilmisti. Alternatif tanimlar soyle siralanmisti: “Devlete vatandaglik
bag1 ile bagl olan herkes Tiirkive Cumburiyeti vatandasidir.”, “Tiirkiye
Cumbhuriyetine vatandagslik bagi ile bagly olan herkese din ve ik fark:
gozetmeksizin Tiirk denir.”, “vatandagslik temel bir haktir. Kanunun
ongordiigii esaslara wygun olarak bu statiiyii kazanan herkes Tiirkiye

Cumburiyeti vatandasidir.”, “Tiirkiye Cumhuriyeti vatandas: babanin veya
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ananin ¢ocugu Tiirkiye Cumburiyeti vatandasidir™ . Tiirkiye Sanayicileri
ve Is Adamlart Derneginin (TUSIAD) 2011 tarihli calismasinda
da, vatandaghigin anayasada bir hak olarak belirlenmesine ve etnik
vurguya dayali bir vatandaslik taniminin anayasada yer alamayacag:
belirlenmisti. Bu ¢alismada vatandaslik konusu, kimlik baglig: altinda
ve devaminda kiiltiirel haklarin da tartgildigi bir bigimde yer almisti®.
Tirkiye Ekonomik ve Sosyal Etiidler Vakfinin (TESEV) 2011 tarihli
“Ttirkiye’nin Yeni Anayasas'na Dogru” adli raporunda, vatandaslikla
ilgili olarak, “...Her seyden dnce, anayasa hicbir sekilde etnik kimliklere
referans yapmamals, ancak tiim kiiltiirel farkliliklara ve hayat tarzlarina
saygryr temel ilke olarak belirlemelidir” belirlemelerine yer verilmigti®.
Stratejik Diistince Enstitiistiniin 2011 tarihli yeni anayasa konulu
raporunda da, vatandasligin diinya anayasalarindaki genel egilime
uygun olarak etnik kékenden arindirilmis, hukuksal bag: esas alan bir

tanima kavusturulmasi geregi vurgulanmigti®.

Anayasal vatandaslik, olasi yeni bir ¢oziim siirecinde oncelikli tartigma
konulari arasinda olacaktir. Anayasal demokrasi esliginde gelisecek
catisma ¢Oziimiinde, Tirkiye bakimindan devlete siyasal bagla
baglanmaya, etnik temelden uzak bir vatandaslik bagina iliskin hukuksal
diizenlemelerin formiile edilmesi kaginilmaz olacaktr. Vatandaglik
konusunun mutlaka anayasal diizeyde belirlenmesine bile gerek
olmayabilir. Anayasa’dan bu tiir tanimlari ayiklayarak, vatandasliga
iliskin kanununda gelistirilecek nesnel belirlemeler, sorunun asilmasini

kolaylastiracaktir.

23 Tiirkiye Cumhuriyeti Anayasast Onerisi, Legal Hukuk Dergisi, Yil:5, Say1:58, Ekim 2007,
5.3208.

24 Yeni Anayasanin Bes Temel Boyutu, TUSIAD, Mart 2011, 5.27.

25 Tiirkiye'nin Yeni Anayasasina Dogru, TESEV, Nisan 2011, s.13.

26 Vesayetsiz ve Tam Demokratik Bir Tiirkiye Igin Insan Onuruna Dayanan Yeni Anayasa, Stratejik
Diisiince Enstitiisii Raporu, Ankara May1s 2011, s.44,45.
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2. Ana Dilde Egitim

1982 Anayasast ve ayni dogrultuda ge¢mis tarihli yasalar yoluyla dil
yasaginin yarattugt anadilde egitime iligkin koklii sorun, bu sorunun
ortadan kaldirilmast i¢in, anadilde egitim konusunun anayasal diizeyde
diizenlenmesi ihtiyacini da yaratmustir. Ustelik, egitim dili ile ilgili yasak
hitkiim, ytrtirlikteki Anayasa’da varligini siirdiirmektedir. Anayasa’nin
egitim ve ogretim hakkini diizenleyen 42. maddesinin son fikrasina
gore: “Tiirkceden bagka hichir dil, egitim ve igretim kurumlarinda Tiirk
vatandaglarima ana dilleri olarak okutulamaz ve ogretilemez. Egitim ve
agretim kurumlarmda okutulacak yabanci diller ile yabanci dille egitim
ve dgretim yapan okullarin tabi olacag: esaslar kanunla diizenlenir.
Milletlerarasi andlasma hiikiimleri saklidir.” Catisma ¢oztimiine yonelik
bir yeni bir siirecte bu hitkmiin ortadan kaldirilmast zorunlulugu

yeniden giindeme gelecektir.

Ge¢mis Anayasa calismalarina bakildiginda, 2001 Barolar Birligi
Taslagrnda yiiriirliikeeki Anayasa hitkmiine benzer bir hitkme
yer verilmedigi gibi, gerekcede, resmi dil anlamini agan bu tir bir
diizenlemenin Anayasa’da yer almasinin sakincali oldugu belirtilmistir?”.
1982 Anayasast diizenlemesinde ileri kabul edilebilecek diger bir
oneri, Hiikiimetin talebiyle hazirlanan 2007 Anayasa taslaginda yer
almaktadir. Buna gore: “Egitim ve ogretim dili Tiirkcedir. Tiirkgeden bagka
dillerde egitim ve ogretim yapilmast ile ilgili esaslar, demokratik toplum
diizeninin gereklerine wygun olarak kanunla diizenlenir™. Uzmanlar
Kurulunca hazirlanan 2009 yilindaki Devrimci Isgi Sendikalart
Konfederasyonunun Anayasa raporunda anadilde egitim ve 6gretimle
ilgili olarak uluslar arast sézlesmelere aufta bulunulmustur. Anadilde

egitim ve Ogretim hakkini giivenceleyen uluslararast sézlesmelerin

27 Tiirkiye Cumhuriyeti Anayasa Onerisi, II. Basim, Tiirkiye Barolar Birligi Yayinlari, 2001, s.46.
28 Tiirkiye Cumhuriyeti Anayasast Onerisi, Legal Hukuk Dergisi, Y1l:5, Say1:58, Ekim 2007,
5.3214.
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onaylanmasi zorunlulugu vurgulanmaktadir. Anilan uluslararas
belgeler, Avrupa Konseyinin,“Ulusal Azinliklarin Korunmasina
[liskin Cerceve Sozlesme” ile “Bolgesel veya Azinlik Dilleri Avrupa
Sarti” olarak belirtilmistir. 2011’deki Tiirkiye Sanayicileri ve Is
Adamlart Derneginin raporunda, diinyadaki o6rnekler arastirilarak
Tirkiye'ye en fazla uyan modelin belirlenmesi geregine dikkat
cekilmektedir. Bu anlamda anadilde egitim konusunda arayisin genis
bir yelpazede aranmast hedeflenmelidir. Ayrica Medeni ve Siyasal haklar
Sozlesmesi’nin 27. maddesine Tiirkiye tarafindan konulan ¢ekincenin
kaldirilmast ve dil haklarini saglayacak sekilde Avrupa Konseyi Bolgesel
ve Azinliklar Dilleri Sart'nin da onaylanmasi savunulmaktadir®.
Tiirkiye Ekonomik ve Sosyal Etiidler Vakfinin 2001 raporunda da su
belirlemelere yer verilmektedir: Ilk ve ortaggretim kurumlarinda egitim
dilinin de Tiirkge olmast esastir. Ancak resmi dil disindaki diger dillerde,
o dillerin gelisimini de saglayacak sekilde diizenlenmis istege bagl
dersler olmalidir. Ayrica, Tirkgenin digindaki Tirkiye yurttaglarinin
anadillerinde egitim-6gretim yapacak &zel egitim kurumlarinin
kurulmasi da anayasal ilkeler ¢ercevesinde serbest olmalidir. Bu arada,
anadili Tiirk¢e olmayan 6grencilerin ilkokula basladiklari yil resmi dile
intibaklarini kolaylastirmak ve onlarin anadili Tiirk¢e olan &grenciler
kargisindaki dezavantajli konumlarin: telafi etmek tizere bazi yasal

diizenlemeler yapilmasina ihtiya¢ duyulmakeadir?.

Anadilde egitim konusu olast bir ¢oziim siirecinde ozellikle yasal
diizenlemeler gereksinimi vurgusuyla karsimiza cikacaktir. Anayasal
engellerin ayiklanmasi ve uluslararasi sozlesmelerin esas alinarak yasal
diizeyde bir takim diizenlemelerle sorunun agilmasi, konula ilgili gecmis

oneriler ve beklentilerin sagladig: birikimle birlikte zor olmayacakur.

29 Ozgiirlitkgii-Esitlikgi-Demokratik ve Sosyal Yeni Bir Anayasa Igin Temel Ilkeler, DISK Yayinlari,
Istanbul 2009, 5.56.

30 Yeni Anayasanin Bes Temel Boyutu, 5.27,28.

31 Tirkiye'nin Yeni Anayasasina Dogru, s.14.

83



TURKIYE'DE OLASI COZUM SURECINDE ANAYASAL - YASAL ACMAZLAR VE OLANAKLAR

3. Yerel Yonetimler Yoluyla Etkin Siyasal Katilim

Catisma ¢oziimii siirecleri, dogalari geregi cesitli diizeylerde yetki
devrine dair 6nlemleri icerir. Tirkiye bakimindan ge¢misten beri
¢oziim temelinde kendisini zaten dayatan bu sorun, ¢ok daha oncelikli
bir noktaya taginmistir. Son yillarda yerel yonetimlere yonelik olarak
idari kararlar yoluyla kayyim atama seklindeki uygulamalar nedeniyle,
olast olumlu bir siirece girildiginde, yerel yonetimlerin 6zerklik alaninin
genisletilmesi ve gilivenceye kavusturulmasi, en fazla diizenleme

gereksinimi duyulacak konular arasinda olacaktir.

Ge¢mis donemdeki Anayasa ¢aligmalari, demokratik gelisim temelinde
yerel yonetimlerin  yetki alanlarinin  genisletilmesi  6nerilerini
icermekteydi. Ornegin; Tiirkiye Odalar ve Borsalar Birliginin (TOBB)
2000 yili onerisinde “bolge idaresi’ne yer vermisti. Bu calismaya
gore, birden fazla ilden olusan bolge idareleri, ekonomik ve cograf
kriterler dikkate alinarak belirlenebilir. Bu ¢alismada, Avrupa Birligi
stirecinde bunun bir zorunluluk oldugu vurgulanmakta ve ayrica yerel
demokrasi esasina dayanilarak, idari vesayet yerine “merkezi idare ile
karsilikls bag ve etkiler” ibaresi kullanilmaktadir. Bu dogrultuda yerel
yonetim organlarinin gorevden uzaklastirilmalari mahkeme karari ile
olabilecektir. Yerel yonetim diizeyinde farkli birimler gelistirme yoniinde
bir diger 6rnek galisma Tiirkiye Sanayicileri ve Is Adamlart Derneginin
2006 yili raporuydu. Bu raporda yerel yonetim bazinda, anakent, alt

bolge ve bolge ol¢iitiinde diizenlemelere yer verilmigti®2.

Tiirkiye Barolar Birligi 2001 Anayasa taslaginda “yerel yoénetimler;

bolge, il, belde veya kdy halkinin ortak yerel gereksinimlerini kargilayan

32 Sultan Tahmazoglu Uzeltiirk, “Anayasa Onerilerinde Yasama Yiiriieme [liskileri-Ayrismalar ve
Ortak Noktalar”, Anayasa Kurultay1, Prof. Dr. Yilmaz Aliefendioglu'na Armagan, Ankara Barosu
Insan Haklart Merkezi, Ankara Barosu Yayinlari, Ankara 2010, 5.81,82.
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ve genel karar organlari halk tarafindan secilen kamu tiizel kisileridir”

seklindeki diizenleme ile bolge yonetimlerini 6nermisti®.

Tiirkiye Sanayicileri ve Is Adamlari Derneginin 2011 yili raporunda da
bolge yonetimleri 6ngériilmiistii. Bolgelerin kendi gelir kaynaklarini
tiretmesi bakimindan vergiler konusunda yetkilendirmeden soz edilmisti.
Bu raporda, merkeze ait birgok yetkinin de yine yerel yonetimlere
birakilmast geregi savunulmustu. Yerel yonetimleri giicli kilan
uluslararast sozlesmelerin ¢ekincesiz ve tam olarak yasama gecirilmesi
geregi vurgulanmisti. Bu raporda dikkati ¢eken 6nemli bir nokta da yerel
yonetimlerin yetkilendirilmesinin kimlik konusu ve bolgesel temsille,

adil temsil ve siyasal katilim yollar: ile birlikte ele alinmis olmastydi*.

Tiirkiye Ekonomik ve Sosyal Ettidler Vakfinin 2011 yilindaki yeni
anayasaya iliskin raporunda, vyerel yonetimlerin &zerkliklerinin
saglanmasinin ayni zamanda kimlik ve kiiltiirel haklar bakimindan da
sorun ¢oziicii olacagi vurgulanmaktaydi. Bu rapora gore yerel yonetimler,
“tamamen demokratik temsil yoluyla olusturulmas: gereken yerel yonetim
birimleri yerel ihtiyaclarin takdiri ve bunlarm karsilanma yollarin:
belirleme konusunda karar yetkisine sahip olmals ve giderlerini karsilamak
tizere -merkezi biitceden alacaklar: daha adil pay yaninda- kismen vergi
de koyabilmelidirler... adalet ve savunma hizmetleri ile ulusal nitelikteki
kolluk hizmetinin sunumu merkezi idarenin yetkisinde kalmals, egitim
ise ulusal diizeydeki egitimi ikame etmeyecek ancak bolgesel ihtiyaclarin
gerekliliklerini de gozetecek sekilde esnek bir yaprya kavusturulmalidir”
seklindeki ongoriilerle yerel yonetimler i¢in genis bir dzerklikten yana

bir egilim gelistirilmigti®.

33 Tirkiye Cumhuriyeti Anayasa Onerisi, I1. Basim, Tiirkiye Barolar Birligi Yayinlari, 2001,
5.79,80.

34 Yeni Anayasanin Bes Temel Boyutu, 5.28.

35 Tirkiye'nin Yeni Anayasasina Dogru, s.31,32.
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Yeni anayasa hazirligina doniik olarak ortaya ¢ikan biitiin ¢aligmalarda
yerel 6zerkliklerin gelistirilmesi, somut olarak da bélge yonetimlerinin
olusturulmas: yoniindeki o6neriler agirlikliydi. Bélge y6netimleri
onerilerinde, kimlik ve kiiltiirel haklardan bagimsiz olarak tiim Tiirkiye
icin, demokratik kanallarin agilmasi ve demokratik temsil baglamindaki

agurlikl yaklagim 6ne ¢ikmistr.
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II. IKTIDARIN DENGELENMESININ
DEMOKRASIYE VE CATISMA
COZUMUNE KATKISI

A. Hiikiimet Sistemi ve Yasama-Yiiriitme Dengesi

Tiirkiye icin, demokrasinin olmazsa olmazi “sinirli iktidar’in nasil
saglanacagl esas sorunlardan biridir. Hiikiimet sistemi uygulamasini
demokratik kilacak olan, iktidari dengeleyecek olan, diger demokratik
mekanizmalardir. Ozellikle yonetim yetkilerinin bir merkezde toplandigt
rejimlerde, demokratik kiiltiiriin  olugmamis olusu ve demokratik
denge mekanizmalarinin  olmayigiyla  birlestiginde, demokrasinin
tamamen ortadan kalkmasi sonucuna neden olabilmektedir. Hukukun
Gstinligiintin, yarginin bagimsizlig ve tarafsizliginin, kisaca “anayasal
demokrasi” nin ya da “hukuk yoluyla demokrasi” nin saglanmasi, her

tiirlii hitkiimet sisteminin demokratik uygulamasi igin yasamsaldur.

Toplumsal-kiiltiirel kosullarinin ve demokrasiye iliskin kisitlarin yani sira
Ttirkiye’deki siyasal yasamda ana aktor olan siyasal partilerin yapilari, tek
lider hakimiyetini saglayacak hiikiimet sistemlerini demokrasi agisindan
daha sakincalt hale getirmektedir. Tirkiye’de ¢ogunlugu olusturan
siyasi partiler, tiim siyasal kurumlari ve tiim siyasal yasami, “liderine
endeksli” bir sekilde kendinde toplanmaktadir. Demokrasilerde, siyasal
yasamin, ¢ogulcu bir yapr etrafinda siirdiirtilmesi ve devlet iradesinin ve
siyasal kararlarin, farkli siyasal aktdrlerin katkilart ve etkileri ile ortaya

ctkmasi gerekirken, Tiirkiye bu kosullarin ¢ok uzagindadir®.

2017 Anayasa degisikliklerinin halk tarafindan kabuliiyle yiiriirlige

giren Partili Cumhurbaskanligi, Cumhurbagkanini, partiler st

36 Siitheyl Batum, “Siyasal Rejimler ve Tiirkiye’deki Arayislar”, Uluslararasi Anayasa Hukuku
Kurultays, Tiirkiye Barolar Birligi, 9-13 Ocak 2001, 5.358,359.
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konumundan tamamen uzaklastirarak giinlitk siyasetin belirleyicisi
konumuna getirmistir”. Nitekim 2018 Cumhurbagkanligi secimleri,
parti liderleri yarigina doniismiis ve medyanin da biiyiik destegiyle,
se¢men iradesinin en giiglii liderde toplanmasi kosullari yaratlmistir.
Partili Cumhurbagskanina bagli Parlamento gogunlugu hedeflenmistir.
Bu durum, Tiirkiye’de se¢im sistemi ve Siyasi Partiler Kanunu ile birlikte
distintildiigiinde, yasamay1 her asamada bir tiir “elinin altinda tutan”
Cumbhurbagkani demektir. Ayni zamanda, Devlet-Parti biitiinlesmesi

gibi bir sonucun ortaya ¢ikmasini muhtemel hale getirmektedir.

Cumhurbagkanligi Sisteminde, segimlerin yenilenmesi konusunda
Parlamento fiilen yetkisiz hale gelmektedir. Ciinkii, Parlamentonun
secimleri yenilemesi konusunda 6ngoriilen ¢ogunlugu (iiye tamsayisinin
beste tic ¢ogunlugu) saglamak, ozellikle yasamadaki g¢ogunlugun
Cumbhurbagkaninin  kontrolii altinda oldugu hesaba katldiginda
fiillen olanaksizdir. Opysa, Cumhurbaskanina verilen secimleri
yenileme yetkisi konusunda ne siire ne de gerekce sarti getirilmistir.
Cumhurbagkani, secimleri yenileme yetkisini istedigi siklikta ve
zamanda kullanabilecektir®. Bu durum, yasama yiiritme dengesini

yiiksek derecede yasama aleyhine bozmustur.

Cumhurbagkanligi Sisteminde, Cumhurbagkaninin kararname ¢ikarma
yetkisi, neredeyse genel diizenleyici ilke diizeyine yiikseltilmigtir®.
Yasama yetkisinin devredilmezligi ilkesi, yasamadan cikan bir yetki
kanununa dahi bagli olmayan Cumhurbaskaninin kararname
ctkarmast  yetkisiyle kesinligini  yitirmistir.  Cumhurbaskanligt
kararnamesi i¢in Parlamento tarafindan buna olanak saglayacak

bir yetki kanununa ihtiyag¢ bulunmadigi gibi, bu kararnamelerin

37 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Bagkanlik Sistemi”,
Giincel Hukuk Dergisi, Mart 2017, s.54.

38 Ece Goztepe, “Cumhurbagkanligs Sistemine Gegis ve Anayasa Degisikligi”, Giincel Hukuk
Dergisi, Mart 2017, 5.49.

39 Ece Géztepe, “Cumhurbagkanligs Sistemine Gegis ve Anayasa Degisikligi”, ..., s.49.
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olusturulduktan sonra Parlamentoya sunulmasi da gerekmemektedir.
Cumhurbagkan: kararnamesiyle diizenlenecek alanlar oldukca genis
tutulmugtur. Bakanliklarin - kurulmasi, kaldirilmasi, gorevleri ve
yetkileri, teskilat yapisi ile merkez ve tagra teskilatlarinin kurulmas:
kanunla diizenlenmesi gereken konular iken, Anayasa Degisikligi ile
bu konularin Cumhurbagkanligi kararnamesiyle diizenlenecegi hitkiim
altina alinmigtir. Cumhurbaskanligi kararnamesiyle diizenlenebilecek
benzer kategoriler ise torba maddelerde karmagik bir tarzda hitkiim
altina alinmis, oldukga genis diizenleme alanlari yaratlmigstir. Boylece,
esas olarak yasama tekelindeki genel ve soyut nitelikte diizenleyici islem

tesisi yetkisi, bityiik oranda Cumhurbagkanligina aktarilmistir.

Cumhurbagkaninin, yasama yetkisini edindigi bir diger yol, kanunlar1
geri génderme yetkisinin sonucu bakimindandir. Cumhurbaskanligt
Sisteminde kanunlar1 geri gonderme yetkisi giiclestirici vetoya
doniismektedir. Onceki haliyle, geri gonderilen kanunun Meclis iiye
tamsayisinin dortte bir oyuyla aynen kabulii olanakliyd:. Yeni dénemde
bu oran salt cogunluga yiikseltilmistir. Yani Cumhurbagkani bir kanunu
geri gonderdiyse Parlamento bu kanunu ikinci kez ancak iiye tam
sayisinin yarindan bir fazlasiyla kabul edebilecektir. Pratikte bu durum,
Cumhurbagkaninin kanunlari bigimlendirme, yasama fonksiyonuna

miidahale sonucunu yaratacakeir®®.

Cumhurbagkanligi ~ Sisteminde, yasamanin yirtitmeyi denetim
yollart biiyiik oranda ortadan kaldirilmistr. Yiriicmenin izledigi
politikalarin yasama tarafindan siyasal denetiminin ve kamuoyunun
dikkatini ¢ekmenin en basta gelen yolu olan® “gensoru” ve “sozlii

soru” mekanizmast ortadan kaldirilmigtir. Cumhurbaskaninin “cezai

40 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Baskanlik Sistemi”,
L5855,

41 Siiheyl Batum, “Demokrasi Disi Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi, Mart 2017,
5.38.
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sorumlulugu” bakimindan, Meclis sorusturmasi agilabilmesi igin, tiye
tam sayisinin beste ti¢ ¢cogunlugu, Yiice Divana sevk karari igin ise,
liye tam sayisinin Ggte ikisinin oyu gereklidir. Bu yolun yasama yoluyla
kullanilmasi i¢in 6ngoriilen Meclis cogunluklar dikkate alindiginda,
Cumhurbagkaninin, Cumhurbagkani yardimecilarinin ya da bakanlarin
cezai sorumluluk sonucuna ulasmak, imkansiza varacak derecede

gliclestirilmistir.

Meclisin, yiirtitmeye karst elindeki bir diger 6nemli denetim aract
olan biitge yetkisi de etkililigini yitirmistir. Meclisin Biit¢e Kanunu
konusundaki yetkilerinde kisitlamaya gidilmistir. Cumhurbagkan:
tarafindan sunulacak Biitge Kanunu Teklifi Parlamento tarafindan
stiresinde gorustlip ytrirlige konulamamasi halinde bir 6nceki yilin
biitgesi yeniden degerleme oranina gore artirilarak uygulanacakur.
Boylece, yiirlitme organinin biitgesiz kalmayacagt icin, yasama da,
biitgeyi yiiriitme organina karst bir fren ve denetim araci olarak
kullanamayacak, Cumhurbaskan: kargisinda biitge konusunda etkisi

kalmayacakur.

Olaganiistii rejimde ¢ikarilacak kanun hitkmiinde kararnamelerin
yargisal denetimi yapilamamaktadir ve Meclis bu kararnameleri

goriiserek, denetim yolunu agmak disinda bir yetkiye sahip degildir.

Ust  diizey  yoneticilerinin  atamalarinin  Cumhurbagkanlig;
kararnamesiyle diizenlenecegi yoniindeki Anayasa degisikligi ile
sakli bir yiiriitme alani daha yaratulmisur. Mevcut durumda, devlet
biirokrasisindeki atama usul ve esaslari, Devlet Memurlart Kanunu’'ndan
baslayarak, bircok 6zel kanunla diizenlendigi halde, artik bu yetkinin
actkca Cumhurbagkani kararnamesiyle kullanilacaginin belirtilmis

olmasi, yasamanin bu alanda diizenleme yapmasini engelleme amach
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olabilir. Kimin st diizey kamu gérevine atanacagina ve atamada hangi

niteliklerin aranacagina Cumhurbaskani tek basina karar verecektir®?.

Devletorganlarinin, yatay diizlemdeki denge kaybi nedeniyle, demokratik
isleyis icin denge saglayict bir takim yontemlerin gelistirilmesi sartur.
Dogrudan demokrasiye ilisgkin mekanizmalar da, hiikiimet sistemi
uygulamasini  demokratiklestiren araclar olarak gelistirilmeli ve
uygulanmalidir. Ozellikle baski gruplarinin etkili faaliyet gostermelerini
engelleyen, toplumsal muhalefeti nleyen yasal diizenlemelerin ortadan
kaldirilmasi, Tiirkiye’nin siyasal kogullar1 karsisinda demokratik gelisim
icin zorunludur. Parlamenter rejim kosullarinda bile yasama-yiiriitme
dengesinin saglanamamasi nedeniyle iktidar: kusatabilecek gii¢ odaklar:
arayist varken, yasama onayl: kisisellesmis iktidar karsisinda dengenin,
merkezi gii¢ yerel gii¢c dengesine doniistiiriilmesi zorunlulugu ¢ok daha

yogun bir sekilde dayatmaktadir.

B. Merkezi iktidar Giiciiniin Dikey Yonde Dengelenmesi

Tirkiye'nin iginde bulundugu kosullarda yeni iktidar dengelerinin
yaratilmasinin en kolay yontemi, giiglii yerel 6zerklikler olabilir. Ttirkiye
icin bu ayni zamanda, demokratik diizen icinde kalabilmenin zorunlu
yolu olarak goziikmektedir. Demokratik bir anayasa tizerine yapilan
calismalarin 6nemli bir kisminda, yerel yonetimlerin gliclendirilmesi
temelinde bir yaklagim gosterilmis, bazi ¢calismalarda da dogrudan bélge
yonetimi gereksinimi belirtilmisti. Dolayisiyla Tiirkiye yakin ge¢miste,
demokratik yonde kullanilmak iizere, yerel yonetimlerin 6zerkliginin
gelistirilmesi konusundaki yontem 6nerileri bakimindan yeterli birikime

sahiptir.

Siyasi iktidarin sinirlandirilmasi, giiniimiizde erkler ayriliginin hatta

iktidar-muhalefet dengesinin &tesindeki araglarla saglanabilmektedir.

42 Ece Goztepe, “Cumhurbagkanligi Sistemine Gegis ve Anayasa Degisikligi”, ..., s.50.
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Bu noktada, idari yapidaki demokratiklesme anahtar role sahiptir.
Uygulanan biitiin hitkiimet sistemleri ile birlikte, iktidar yetkilerinin
dikey paylagimi, demokrasinin gelismesinde ve yerlesmesinde onemli
paya sahiptir. Avrupa Konseyi biinyesinde olusturulan “Yerel Yonetimler
Ozerklik Sart” ve buna kosut “Bolgesel Yonetimler Ozerklik Sarti”
seklindeki yereli gliglendiren, 6ne ¢ikaran belgelerle Bat1 demokrasileri,
gliclii yerel iktidarlar yoluyla demokrasinin yerlesmesini hedeflemis ve
bagarmugstir. Tiirkiye acisindan da, yeni bir anayasa ve hiitkiimet sistemi
cercevesindeki calismalarda bu konunun 6ncelikle, nemle ele alinmasi
ve doniisiimiin saglanmasi amaci, demokrasinin gelisimi hedefinin en

onemli temelini olusturmaktadir.

Ulusalalt ve ulusaliistii yapilar yoluyla denge ve denetim siyasi ve
ckonomik demokrasiyi giiclendirir. Bu ¢ercevede Avrupa Birligi
ulusaliistii bir denge ve denetim mekanizmasint olusturmaktadir.
“Avrupa Birliginin Bolgesel Politikasi”, uygulayan tilkeler bakimindan
ulusalaltr ve ulusaliistii denge ve denetlemeyi yasama gegirmede islevsel
olmugtur®. Tiirkiye’de yerel yoénetimlere iligkin diizenlemeler ise,
Avrupa standartlarina ve bu baglamda Yerel Yonetimler Sartrna aykiri
durumdadir. Ciinkii, demokrasinin geregi olan yonetimde yerellik ilkesi

uygulanmamaktadir. Yonetim 6ziinde merkezidir.

Avrupa Konseyine bagli olusturulan Avrupa Bolgesel ve Yerel
Yonetimler Kongresi, Tiirkiye’deki yonetim sistemine iligkin olarak bazi
isteklerde bulunmaktadur. Isteklerinden bir béliimii, yerel yonetimlerle
ilgili olarak anayasal degisiklikler yapilmasina iliskindir. 2001 ve
2005’te bu anlamda inceleme yapan heyetler, bazi Anayasa hiikiimleri
tizerinde durmuslardir. Bunlardan en onemlisi ve genisce tartisilan,

yerel yonetimleri “idarenin butiinligii ilkesi” igine yerlestiren 127.

43 Cengiz Aktar, “Anayasada ademimerkeziyetin istisna degil kural olmasinin éniindeki engeller
nelerdir? Gelismis iilkelerde bu engeller neden ve nasil bertaraf edilir?”, ?”, Tiirkiye’nin Anayasa
Giindemi, Derleyen: ibrahim O. Kaboglu, Heti§im Yayinlari, Istanbul 2016, s. 278.
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maddedir. Kongre, yonetim sisteminin temel yapisinda bazi degisiklikler
yaptlmasini istemektedir. Bunun igin iki nokta tizerinde durmaktadir.
[lk olarak, Tiirkiye Cumhuriyeti Anayasas’nda 127. maddenin Avrupa
Yerel Yonetimler Sartrna uygun hale getirilmesi istenmektedir. Buna
gore Anayasanin 127. maddesine dayanarak, merkezi hitkiimet, yerel
yonetimler tizerinde genisletilmis bir vesayet denetimi yiiriitmektedir. Bu
durum, Yerel Yonetimler Ozerklik Sartr'nda vurgulanan yerellik ilkesine
terstir. Kongre, 127. maddede, 6zel olarak, besinci fikranin degistirilmesi
tizerinde durmaktadir. Bu fikraya gore: “Merkezi idare, mahalli idareler
sizerinde, maballi hizmetlerin idarenin biitiinliigii ilkesine uygun sekilde
yiiriitiilmesi, kamu gorevlerinde birligin saglanmasi, toplum yararinin
korunmast ve mahalli ihtiyaclarin geregi gibi karsilanmasi amaciyla,
kanunda belirtilen esas ve usuller dairesinde idari vesayet yetkisine sabiptir.”
Bu fikranin, yerel yonetimlerin, idari ve mali 6zerklige sahip kuruluglar
olarak, yerellik ilkesi gereklerine gore denetlenir seklinde bir igerige
kavusmas: istenmektedir. Ikinci olarak, Tirkiye'nin bu Sart’in 6, 9, 10,
11 numarali maddelerinde onaylamay: uygun bulmadigi paragraflar
da kabul etmesi giindeme getirilmektedir. Tiirkiye tarafindan, Sartin
onaylanmasinin uygun bulunmadigi paragraflars; yerel yonetimlerin
i¢ orgiitlenmelerini kendilerinin belirlemesi, yerel yonetimlerin mali
kaynaklari, finansman {izerinde takdir yetkileri, birlik kurabilme ve
birliklere katilabilme, farkli devletlerdeki kurumlarla isbirligi ve 6zerk
yonetim yetkilerinin korunmasina iligkin yargisal yollar1 kullanabilme

gibi konular1 icermektedir®.

Avrupa Konseyi nezdinde Tiirkiye i¢in yapilan bu ¢alismalarin 6tesinde,
Tirkiye’de merkezin hantalligt ve bolgelerin - gereksinimlerindeki

farkliliklar nedeniyle, bu tartisma gegmisten beri stirmektedir. Dolayisiyla

44 Birgiil A. Giiler “Avrupa ve Yerel Yonetimlerin Anayasal Konumu-Avrupa Bélgesel ve Yerel
Yonetimler Kongresinin Anayasa Degisikligi Istekleri” htep://www.genel-is.org.tr/upresimler/
yayinlar/gead/gead05-1-3.doc
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denebilir ki, aslinda bu tartigmalar yeni degil. 15.7.2004 tarihli 5227
Sayili “Kamu Yonetiminin Temel Ilkeleri ve Yeniden Yapilandirilmast
Hakkinda Kanun”, idari yapida ¢ok daha kékten bir déniisiimi
hedeflemekteydi. Cumhurbaskaninin bu kanunu Tirkiye Biiyiik
Millet Meclisine iadesiyle, idari yapilanmanin déniistiirtilmesi ile ilgili
parlamento diizeyinde tartismalar da rafa kaldirildi. Oysa bu kanunun
tasarisinin ana gerekcesinde: “Uzun yillardir tartisilan, zaman zaman
biirokrasi ve siyasi otoriteler tarafindan ¢esitli sekillerde giindeme getirilen
yeniden yapilanma ibtiyaci, artik ibtiyag olmanin otesine gegmis ve bir
gereklilige diniismiistiir. Ulkemizin kiiresel rekabet ortami icinde hak ettigi
yere gelmesi ve halkimizin refah diizeyinin yiikselmesi bu degisim ile birebir
iliskilidir. Uzun yillardir tartisilan, hayata gecirilmemis cesitli tasarilara
konu olan yeniden yapilanmanin daha fazla geciktirilmemesi gerekmektedir.
Mevcut verimsiz yapinin maliyetlerinin birikimi ve ge¢ kalmag bir yeniden
yapilanmanin daba fazla wyum sorunu doguracag: dikkate alindiginda,
siyasi kararlilik ve toplumsal destek gosterilerek bu reformun bir an once
hayata gecirilmesi biitiin kesimlerin ortak sorumlulugudur” ifadelerine yer
verilmisti. Oysa bugiine kadar, ivediligine vurgu yapilan idari yapida
doniisiim konusunda gerekli adimlar atilamadi. “Biiytiksehir Belediyesi
Kanunuile Bazi Kanun ve Kanun Hitkmiinde Kararnamelerde Degisiklik
Yapilmasina Dair Kanunun, yerel yonetimleri giiglendirmek icin attgt
il ozel idarelerinin kaldirilmasi yoniindeki adim olumlu kargilanirken,
icerigindeki diger diizenlemelerin merkezi y6netimi giiclendirdigi
goriildii. Buna karsilik; Tirkiye’de yeni anayasa hazirligina doniik
olarak ortaya ¢tkan biitiin ¢alismalarda yerel 6zerkliklerin gelistirilmesi,
somut olarak da bélge yonetimlerinin olusturulmas yoniindeki 6neriler
agulikliydi. Giiglii yerel 6zerklikler; kimlik ve kiiltiirel haklardan
bagimsiz olarak, cagdas yonetim bicimi seklinde demokratik kanallarin

agilmasinda ve demokratik temsilde onemli goriildii. Ayrica, tniter

94



TURKIYE'DE OLASI COZUM SURECINDE ANAYASAL - YASAL AGMAZLAR VE OLANAKLAR

devlet yapisinin, demokratik gii¢c kazanmasinin temel bir yolu olarak

diisiiniildii®.

Tiirkiye’nin tniter devlet olarak, geleneksel yerel birimleri olan il ve
belediyelerden daha genis bolge birimlerinin olusturulmast ve bu
bolgelerde yasama yetkisine sahip 6zerk yonetimlerin kurulmasi, bolgeli
devletin, federal yap1 anlamina gelip gelmedigi tartismalarina neden
olmaktadir. Bu tartismalarla birlikte, demokratik gelisim icin, yonetimde
ulusal ¢ogunluk kuralinin, ulusalalt birimleri olusturan topluluk
iradeleri ile dengelenmesi gerektigi agiktir®. Uniter devlet yapisindan
odiin verilecegi kaygilar karsisinda, giiclii yerel yonetimlerin federal yap:
anlamina gelmediginin anlagilmasinin saglanmasi 6nemlidir. Federal
devletler, kendi kendini belirleme hakkina sahip siyasal varliklardan
olusan birlikler olduklart halde, giiglii yerel birimler olarak bolgesel
yonetimlerin kendi kendini belirfleme hakkinin ulusun biitiiniine ait

oldugunun? dogru bir sekilde anlatilmasi gerekmektedir.

Bolgelerin  olusturulmasinda  kullanilacak  dlgiitler ve ydntemler
konusu olduk¢a 6nemlidir. Iki farkli yontem iizerinde durulmaktadir.
Birincisi; ekonomik, sosyal, kiiltiirel ve tarihsel baglart nedeniyle
yakin olan illerin birlesmesi siirecine olanak saglayacak diizenlemelere
gidilmesidir. Bunun i¢cin mevcut il genel meclislerine yetki taninabilir.
Ikincisi; parlamentonun kullanacag: yetkiyle bélge yonetimlerinin
olusturulmasidir. Bu iki yontemin birlikte kullanilmast da olanaklidir.
Yani, isteyen illerin kendi iradeleriyle birlesmesi, bu yola gitmeyen
iller bakimindan parlamentonun karar vermesi. Ikinci yontem
kullanildiginda, 2006 tarihli 5449 sayili Yasa’yla diizenlenen “bolge

kalkinma ajanslart”, bélgesel sinirlarin belirlenmesinde dikkate alinabilir.

45 Sevtap Yokus, Tiirkiye’de Catisma Céziimiinde Anayasal Arayislar, Seckin Yayinlari, Ankara
2013, 5.232.

46 Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tartsmalari”, Demokratik Anayasa, Metis
Yayinlari, fstanbul 2012, s. 103-105.

47 Adilla Nalbant, Uniter Devlet, Yapt Kredi Yayinlari, Istanbul 1997, 226.
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Merkeziyetciligin azaltlmasini hedefleyen yontemler, yasa degisikligi ile
gelistirilebilir. Ancak konunun Tiirkiye’deki onemi ve olasi anayasaya
aykirilik iddialarini énlemek icin anayasal diizenlemeler yolu tercih
edilmelidir’®. Bélgesellesme nedenleri, ekonomik, giivenlik nedenleri,
siyasal ve kiiltiirel nedenler olarak kategorilendirilebilir. Ornegin,
Tirkiye’de Giineydogu Anadolu Projesi (GAP) Bolge Kalkinma
Idaresi, ekonomik nedene dayali bolgesellesmenin bir 6rnegi seklinde
nitelendirilebilir. Siyasal nedene dayali bélgesellesme, merkezi devletteki
ttkanma ve etkisizlesme karsisinda, daha genis katilimi gerektiren bir
ozerklik gereksiniminden dogar. Boylece, yerel giigler, ulusal planlamaya
etkin bir sekilde katilma olanagi kazanir. Tirkiye icin idari temelde
bir bélgesellesme ayni zamanda demokratiklesme ve merkezi ynetimi

siyasal agidan dengeleme yonelimiyle desteklenebilir.

Olasi yeni bir ¢oziim siirecinde yerel yonetimlerin ozerkliginin
genisletilmesi baslica konulardan olacaktir. Ozellikle bir tiir sistematik
pratige doniisen belediye bagkanlar: yerine vesayet makamlarinca atama
yaptlmast seklindeki “kayyim atamasi” uygulamalari, bu konuyu daha

fazla one ¢ikaran nedenlerin basinda gelmektedir.

Tirkiye’de 21 Temmuz 2016’da yiiriitlige giren olaganiistii hal
uygulamasi sirasinda, kanun hitkmiinde kararnameler yoluyla yonetim
anlayist gelisti. 1 Eylil 2016’da yiiriirliige giren 674 sayili Olaganiistii
Hal Kanun Hiitkmiinde Kararname ile Olaganiistii Hal Dénemi’nde
belediyelerle ilgili onemli degisiklikler gerceklesti. Kamuoyunda
siklikla “belediyelere kayyim atanmasi” seklinde ifade edilen uygulamalar
hayata gecirildi. 674 sayili Kanun Hikmiinde Kararname ile,
belediyelerin destek olduklart terdr eylemlerine iliskin bu kadar genis
diizenlemeler yapilmasina karsin, terdr eylemi ve siddet kavramlari

yeterince actk bigimde tanimlanmamistr. Bu kavramlar oldukea

48 Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalarr”, ...s. 136,137.
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farkli baglamlarda kullanilabilmektedir. Teror eylemleri ve siddete
iliskin olarak yargisal denetim, olusturulan denetim mekanizmasinin
diginda birakilmaktadir. Segimle isbasina gelmis yerel temsilcilerin
kesinlesmis bir mahkeme karart ile cezalandirilmis olmaksizin gérevden
uzaklastirilmast s6z konusudur. Siyasal iktidarin degerlendirmelerinin
mahkeme kararlarinin yerini almast sonucunda, bu yonli yetkiler siyasi
saiklerle kullanilmaktadir. Yerel yonetimlerin 6zerkligine dogrudan bir
miidahale olarak gerceklesen atamalara iligkin bir diizenleme olan 674
say1lt Kanun Hitkmiinde Kararname ayni zamanda, yerel yonetimlerin
varlik nedenlerine miidahale olarak yorumlanabilecek bicimde, Yatirim
[zleme ve Koordinasyon Baskanliklarinin giiglendirilmesiyle ilgili
kurallari da barindirdi. Bu Bagkanliklar, kendilerine taninan gorev
ve sorumluluklarin yaninda, bakanliklar ve diger merkezi yonetim
kuruluglarinin istegi dogrultusunda, ilde yapilacak yatirim, yapim,
bakim ve onarim islerini de istlenebilme olanag: sagladi. Bunlarin
yaninda, yerel 6zerkligi en fazla daraltan hitkiim, “ildeki kamu kurum
ve kuruluglarmnca yiiriitiilmesi gereken yatirim ve hizmetlerin aksadiginin
ve bu durumun halkin sagligini, huzur ve esenligini ve kamu diizeni ile
giivenligini olumsuz olarak etkilediginin tespit edildigi durumlarda”, bu
hizmetleri valilerin yerine getirebilecegine iliskin hitkiim oldu®. Soz
konusu kanun hitkmiinde kararname olaganiistii dsnem icin yapilsa da,
Mecliste goriistildiikten sonra yasalasti ve yerlesik uygulanma olanagina

kavustu.

Kayyim atamalart konusundaki diger bir tartigma konusu, olaganiistii
dénemde olusturulmus bir kanun hiikmiinde kararnamenin
yasalastirilmast yoluyla olagan doneme de sirayet edecek sekilde

uygulaniyor olmasidir. Olaganiistii dénem diizenlemesinin olagan

49 Rugen Keles- Can Giray Ozgiil, “Belediye Organlarina Kayyim Atamalart Uzerine Bir
Degerlendirme”, Ankara Universitesi Siyasal Bilgiler Fakiiltesi Dergisi, Cilt:72, No:2 (2017),
5.300,303,307.
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donemde de uygulaniyor olmasi ayrica hukuka aykirilik nedeni olarak
karsimiza cikiyor. Gergekte olaganiistii donem diizenlemesiyle, yerele
ait yetkiler merkez tarafindan alinmis olmakla kalmiyor, kayyim
atanan belediyelerle ilgili olarak se¢me ve secilme haklari da ortadan
kalkiyor®. Bu nedenlerle, “kayyim atamasi” sonucunu saglayacak yasal
diizenlemelerin, demokratiklesme yoniinde adim atilmasi olanaklari
giindeme geldiginde, ortadan kaldirilmasi gereken ilk diizenlemelerden

oldugu agiktir.

50 Metin Giinday-Ziilfiye Yilmaz, “Kayyim Uygulamasi Hukuka ve Anayasaya Aykir1”, hteps://
www.gazeteduvar.com.tr/gundem/2019/08/21/kayyim-uygulamasi-hukuka-ve-anayasaya-aykiri/
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Il YASAL ZEMINDE o
DEMOKRATIKLESME VE COZUM
SURECI ICIN ONLEMLER

12 Eyliil darbesinin devami olarak hazirlanan 1982 Anayasasi, olaganiistii
donem hep siirecekmis gibi hazirlandi. Temel amag, 12 Eyliile hakim
olan diisiincenin anayasal yolla kalict hale gelmesiydi. Bunun igin tiim
onlemleralindi. Aslindadaha Anayasa’dan 6nce¢ikarilanve uygulanmaya
konan ve daha sonra Anayasanin kalici hale gelen gecici hitkmiiyle
koruma altina alinan yasal diizenlemeler, hukuksal yapiy1 belirlemislerdi.
Olaganiistii Hal Yasasi, Se¢im Yasasi, Siyasal Partiler Yasasi, Dernekler
Yasasi, Toplant1 ve Gosteri Yiirtiylisii Yasast gibi, toplumsal ve siyasal
yasami belirleyecek olan yasalar 12 Eyliil Donemi’nde ¢ikarildi, Anayasa
ise, yasalar yoluyla olusturan bu diizeni ideolojik olarak kurumsallastirdi
ve yine bu diizene dokunulmazlik kazandirdi. Bu yasalarin ¢ogu, biiyiik

oranda ilk ¢ikarildiklari icerikleriyle bugiin de ytiriirliktedirler.

A. Hakve Ozgiirliik Alanlarinin Yasal Yolla Daraltilmig
Olmasi1

Kisi giivenligini ihlal eden, ifade ve orgiitlenme o6zgiirliikleri icin
yasaklama ve cezalandirma amacli kullanilmasi yerlesik hale gelmis
olan bazi yasal hiikiimlerde, Tiirkiye’nin Avrupa Birligi ile iligkilerinin
ilerledigi donemlerde bir takim degisikliklere gidildi. 2001 Anayasa
degisikliklerinden sonra uyum yasalarinin olusturulmasi calismalari
sonucunda ¢ikarilan 4744 sayili “Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun™! ile ifade 6zgiirliigiiniin korunmasi yoniinde
Terdrle Miicadele Kanunu'nda degisiklikler yapilmisti. Kanun’daki bazi

ifadelerin diizeltildigi goriilmekle birlikte, aslinda yeni hitkiim eskisinden

51 19 Subat 2002 tarih, 24676 Sayili Resmi Gazetede yayinlanarak ayn: giin yiiriirliige girmistir.
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cok da farkli bir hale doniismemisti?. Ciinkii, Terorle Miicadele
Kanununu igerigindeki asil problem;  “Devletin iilkesi ve milletiyle
biliinmez  biitiinliigii ne atfta bulunmasiydr. Ulke biitiinligiiniin
korunmasi amaciyla ifade ozgiirligiine getirilen kisitlamalar “evrensel
anlayisa” aykirilik tagimaktadir. Tirkiye’de ise bu konu, 6zgiirlikeii
ve demokratik bir toplumun gereklerine uygun olarak yorumlanmadi,
yorumlanmamaktadir®. Terorle Miicadele Kanunu'nun igerigindeki
ifade 6zgiirliigiini engelleyen hiikiimleri nedeniyle tiimden kalkmasi en
uygun ¢oziim olacaktir. Zaten Tiirk Ceza Kanunu'nun ilgili hitkiimleri
Terérle Miicadele Kanunu'nu hiikiimlerine duyulan gereksinimi

kargilayacak yeterliktedir*.

2001 Anayasa degisikliklerini izleyen dénemde Tiirk Ceza Kanunu'nda
ifade 6zgiirligiinii ilgilendiren hitkiimlerde (eski yasada madde 312/2°de)
yapilan degisiklige iliskin yorumlardan birine gére; yeni hitkiim eskisine
gore genel anlamiyla diistince 6zgiirligiint koruma bakimindan daha
elverislidir. Yeni diizenleme dogrultusunda sugun olusmast icin sadece
tahrik yeterli goriilmeyecek ayrica bu tahrikin kamu diizenini tehlikeye
dustrip dusirmedigi arastrilacakeir®. Diger bir yoruma gore; yapilan
degisiklikle, sug bir somut tehlike sugu haline déniistiirmek hedeflenmis
ancak yeni haliyle madde metninde kullanilan ifade, bu sucu soyut
tehlike sucuyla somut tehlike su¢u karmasi bir nitelige kavusturmustur.
Dolayisiyla yeni madde metni s6z konusu sugla ilgili uygulamada ileriye
yonelik olarak herhangi bir degisiklik yaratmayacaktir’®. Ayni dénemde
s6z konusu hitkiim degisikligiyle ilgili yorumlar séyleydi: Su¢un maddi

52 Cumhur Sahin, “Uyum Yasalari ya da Milli Demokrasi Paketi Uzerine Diisiinceler”, Tiirk
Hukuk, Tiirk Hukuk Enstitiisii Yayini, Y:6, S:66 (Subat 2002), s.16:

53 Mustafa Erdogan, Demokrasi, Laiklik, Resmi 1deoloji, 2.baski, Liberte Yayinlari, Ankara 2000,
5.199.

54 Sami Sel¢uk, “Diisiin Ozgﬁrlﬁgﬁ”, Yeni Tiirkiye, Y1l:3, Say1:17, Eylil-Ekim 1997, 5.249.

55 Ahmet Gékgen, “Diistince Hiirriyeti ve Yeni TCK m.312/2”, Tiirk Hukuk, Tiirk Hukuk
Enstitiisii Yayini, Y:6, S:66, (Subat 2002), s.11.

56 lzzet Ozgeng, “312. Madde Degisikligi Ile Ne Degisti Ne Degismeyecek”, Tiirk Hukuk, Tiirk
Hukuk Enstitiisii Yayini, Y:6, S:66, (Subat 2002),s.21.
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unsurunda yer alan “tahrik” icin fiillin itici bir ozellige ve kapsama
sahip olmasi gerekmektedir. Tahrik kavrami etkili ve inandirict bir
cagriyt icermelidir. Dolayisiyla etkilemeler “tahrik” kavrami igin yeterli
degildir. Tahriki olusturan hareket, yoneldigi kisileri kin ve diismanliga
sevkedici bir 6zellige ve kapsama da sahip olmalidir. Tahriki ortaya
¢tkaran sozlerde, tahrikle ulagilmak istenen amacin agikea belirtilmesi
ve gerceklesmesine dogrudan dogruya yonelen bir hareket tarzinin
bulunmasi gerekmektedir. Yapilan elestiriler, tahrik edilen {tizerinde
sadece bir degerlendirme olanag: sagliyorsa ve belirli bir goriis agisi
olusturuyorsa, ifade dzgiirligiiniin sinirlari iginde kalindiginin kabuli
zorunludur. Bu yaklagim dogrultusunda; kin ve diismanligin anlamu;
“husumet beslenen konuya karsi, tasarlayarak, zarar vermeyi, 6¢ almay:
gerektirecek siddette nefret duymaya yonelik hareketlerin zeminini
olusturan psikolojik bir hal” olarak dikkate alindiginda, ilgili hitkiimde
belirlenen su¢un olusmast i¢in “tahrik” olusturan ifadenin mutlaka siddeti
icermesi ya da siddeti tavsiye etmesi gerekecektir. Bu yaklagim Avrupa
Insan Haklari Mahkemesi kararlarindaki ayni konuya iliskin bakis
agistyla ortiismekeedir”. Ancak Tirkiye’de mahkemelerin bu konuda,
Avrupa Insan Haklart Mahkemesinin kararlarini ve uyguladigi kriterleri
hemen hi¢ dikkate almadigi gorilmektedir. Turkiye’de mahkemeler;
distince ozgiirligi konusunu dikkate almadan, 6zellikle ilgili yasa
hitkmiiyle diizenlenen sucun “soyut tehlike su¢u” oldugunu belirterek,
elestiri niteligindeki ifadeler icin bile sorusturma agma ve mahkumiyet
kararlari verme egilimi tasimaktadirlar®®. Oysa ifade ozgiirligii ile s6z
konusu tip tehlike suglart arasinda “acik ve mevcut tehlike” kriterlerinin
varligr aranmalidir. Buna gore, yapilan agiklamalarin ve 6ne siiriilen

distincelerin toplum agisindan agik ve mevcut bir tehlike olusturdugu

57 Ahmet Gokeen, Halk: Kin ve Diigmanliga A¢ik¢a Tahrik Ciirmii (TCK m.312/2), Liberal
Diisiince Toplulugu, Ankara 2001,5.336-338
58 Gokgen, Halki Kin ve Diigmanliga..., 5.270.
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somut olarak agikea tespit edilmedik¢e dayanilarak cezalandirma yoluna

gidilmemesi gerekir®.

Tirkiye’de uzun yillar ifade 6zgiirliigiini ilgilendiren yasalardan
ozellikle Terérle Miicadele Kanunu ve Tiirk Ceza Kanunu'nun ilgili
hiikiimlerinin uygulamalari zaman zaman Avrupa Insan Haklar
Sozlesmesi'nin ifade 6zgiirligiine iliskin 10. maddesinin ihlali sonucunu
dogurmustur®. Ge¢misten bugiine drnegin; Terorle Miicadele Kanunu
kapsaminda hangi tiirden sozlii ve yazili propagandanin “devletin iilkesi
ve milletiyle boliinmez biitiinliigiinii” bozacagt belirsizligini korudu.
Propaganday: yapanin cezalandirilmasi icin, yapilan propagandanin
devletin iilkesi ve milletiyle béliinmez biitiinligiinii sarsma sonucunu
dogurmaya elverisli ve yeterli olup olmadigina bakilmaksizin sadece
boyle bir amacin giidiilmiis olmast ya da oldugunun varsayilmast
yeterli gorildi®. Tirkiye’de ifade 6zgiirliigiine iliskin su¢ konularini
diizenleyen hiikiimler ve Tirkiye’deki mahkemelerce yorumlanma
bigimi, Avrupa Insan Haklari Mahkemesinin yaklagimi ile gelisti,

celismeye devam ediyor®.

2001 Anayasa degisikliklerini izleyen siirecte ifade, basin, toplant: ve
gosteri ylriiylisti ozgiirliikleri konusunda yasal diizenlemeleri degistirme
seklindeatilan olumluadimlaryerinisonraki dénemlerde tekrar sinirlama
ve yasaklamalara birakt. Avrupa Birliginin zorlamalariyla hak ve
ozgiirliik alanlarini genigletme girisimleri, 6zellikle 21 Temmuz 2016’da
ilan edilen olaganiistii hal® siiresince ve sonrasinda yerini sinirlama ve

yasaklamalara birakmigtir. Olaganiistii halin sona erdirilmesi sonrast da,

59 Ozgeng, “312 Madde Degisikligi Ile..., 5.20.

60 Belirtilen maddeler 2001 Anayasa degisikliklerinden sonra uyum yasalar: kapsaminda bazi
degisikliklere ugramistir.

61 Biilent Tanér, Tiirkiye’de Demokratiklesme Perspektifleri, TUSIAD yayini, Istanbul 1997, 5.122.

62 Sibel 1nceoglu, “Kisi Giivenligi, ifade Ozgiirliigﬁ, Siyasi Partiler Agisindan Kopenhag Siyasi
Kriterleri ve 2001 Anayasa Degisiklikleri”, Avrupa Toplulugu Aragtirmalari Dergisi, C:10,
$:1(2002), s.14.

63 2016/9064 sayili Bakanlar Kurulu karariyla, Resmi Gazete: 21 Temmuz 2016, Say1: 29777.
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olaganiistii hal siirecindekine benzer uygulamalari hayata gecirebilmeyi

saglayacak, olaganiistii halisiirekli kilan yasal diizenlemelere gidilmigtir®.

7145 sayili Kanun’da, olagantistii rejime 6zgii onlemleri olagan
donemde de uygulanir hale getiren tipik 6rnek, birinci maddedeki
valilere genis yetki taniyan hitkiimdir. Bu hitkme gore: “Vali, kamu
diizeni ve giivenliginin olagan hayati durduracak veya kesintiye ugratacak
sekilde bozuldugu ya da bozulacagina iliskin ciddi belirtilerin bulundugu
hallerde onbes giinii gegmemek idizere ildeki belirli yerlere girisi ve ¢ikisi
kamu diizeni ya da kamu gitvenligini bozabilecegi siiphesi bulunan kisiler
igin simirlayabilir; belli yerlerde ve saatlerde kisilerin dolasmalarini,
toplanmalarini, araglarin seyirlerini diizenleyebilir veya kisitlayabilir...”
Bu hiikiimde belirlenen ve soyut ierik tastyan “olagan hayatr durduracak
veya kesintiye ugratacak” ibarelerindeki genis takdir alaninin miilki amir
olarak valilere birakilmasi, Anayasanin hak ve ozgiirliikler alaninda
gecirdigi olumlu degisikliklerle edinilen kazanimlarin geri alinmasi
demektir. Kanun bu 6zelligiyle, degisiklikler sonras: haliyle Anayasa’nin
icerdigi hak ve ozgiirlikklerin sinirlandirilmasi rejimine de aykiridir.
Anayasa’da belirlenen sinirlama olciitlerinin 6tesine tagma, olculilitk
ilkesi, demokratik diizenin gerekleri ve hakkin 6zii seklindeki giivence
olgiitlerini ortadan kaldirma potansiyeline sahiptir. Ayni durum,
7145 sayili Kanun’la, Terdrle Miicadele Kanunu’na, eklenen ve gozalt
siirelerinin uzatilmasini saglayacak hiikiimler icin de gecerlidir. Ustelik
gozalti siirelerinin uzunlugu nedeniyle kisi 6zgurlugii ve giivenliginin
ihlaline iligkin tam da Tiirkiye aleyhine verilmis ¢ok sayida Avrupa Insan
Haklar1 Mahkemesi karari varken, tekrar bu ihlallere neden olacak bu

diizenlemeye gidilmistir.

64 25.07.2018 tarihli ve 7145 sayili “Bazi kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik
Yapilmasina Dair Kanun”, Resmi Gazete, 31 Temmuz 2018, Say1: 30495.
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Terérle Miicadele Kanunu’nun dogrudan hak ve ozgiirliikleri engelleyen
hitkiimleri, baglica ozgiirliiklerin kullanilmast 6niinde ciddi tehditlere
neden olmaktadir. Ustelik benzer nitelikte hiikiimler Tiirk Ceza

Kanunu'nda da mevcuttur.

Terérle Miicadele Kanunu'nun, ifade 6zgiirliigiinii engelledigi ve Tiirk
Ceza Kanunu ile benzer hitkiimlerle uygulanarak miikerrer cezalara
neden oldugu gerekeeleriyle yiiriirlikten kaldirilmast yoniinde yasa
teklifi yapilmakta®, ama mubhalefet partisinden gelen bu yonli
teklifin yasalagmast olanaklart Meclis aritmetigi nedeniyle miimkiin

olamamaktadir.

Terérle Miicadele Kanunu'nun 7. maddesinin ikinci fikrasina gore: “Zerdr
orgiitiiniing cebir, siddet veya tehdit iceren yontemlerini mesru gisterecek veya
ovecek ya da bu yontemlere basvurmay: tesvik edecek sekilde propagandasini
yapan kigi, bir yildan bes yila kadar hapis cezasi ile cezalandirilir. Bu sucun
basin ve yayin yolu ile islenmesi hilinde, verilecek ceza yart oraninda artirilzr.
Ayrica, basin ve yayin organlarimin sugun islenmesine istirak etmemis olan
yaymn sorumlular: hakkinda da bin giinden bes bin giine kadar adli para
cezasina hiikmolunur.” Bu hitkiim bakimindan sorun, “mesru géstermek”
veya “6vmek” seklindeki belirlemelerin ve bu sekildeki nitelendirmelerle
cezalandirmayr mimkiin kilmanin ifade ozgiirligiini  ortadan
kaldirmasi noktasindadir. Ayni nitelikteki bir hitkiim de 5237 sayili
Tiirk Ceza Kanunu'nun 220. maddesinde yer almaktadir. Buna gore:
“Orgiitiin cebir, siddet veya tehdit iceren yontemlerini mesru gisterecek veya
dvecek ya da bu yontemlere basvurmay: tesvik edecek sekilde propagandasini
yapan kisi, bir yildan ii¢ yila kadar hapis cezasi ile cezalandirilir. Bu
sugun basin ve yaymn yolu ile islenmesi halinde verilecek ceza yar: oraninda

artirilzr.” Bu hitkiimlerin son dénemlerdeki uygulanmasinin en bilinen

65 02.08.2018 tarih ve 186 sayily, Tiirkiye Bityitk Millet Meclisi’ne sunulan “Terdrle Miicadele
Kanunu’nda Degisiklik Yapilmasina Dair Kanun Teklifi”.
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ornegini, kamuoyunda “imzaci akademisyenler” olarak anilan ve basin
bildirisi nedeniyle cok sayida akademisyen hakkinda acilan ceza davalari

ile verilen mahkumiyet kararlari olugturmakreadir.

11.01.2016 tarihinde 1128 akademisyenin imzasiyla, 2015 ve 2016
yillarinda Tirkiye’nin dogusu ve giineydogusunda terérle miicadele
kapsaminda vyiiriitiilen catisma ve operasyonlar sirasindaki sokaga
¢tkma yasaklarinin ve catismalarin sona erdirilmesi ¢agrisini yapan
“Baris Igin Akademisyenler Bildirisi” veya “Bu Suga Ortak Olmayacagiz
Bildirisi” yayimlanmistir. Imzaci akademisyenler hakkinda Tiirk
Ceza Kanununun 220. maddesinin 8. fikrast ile Terdrle Miicadele
Kanunu’nun 7. maddesinin ikinci fikrast hitkiimlerine de dayanarak ceza
sorusturmalart baglatilmis, kamu davalart acilmis ve bazi iiniversiteler,
akademisyenlerin isine son vermistir. Akademisyenlerin bir kismi
olaganiistii hal kanun hitkmiinde kararnameleri ile kamu gorevinden
ihra¢ edilmislerdir. Imzaci akademisyenlerden 785’i hakkinda teror
orglitli propagandasi yapma sugundan ceza davast agilmistir. Bunlarin
bir kism1 hakkinda ceza davalari devam ederken geri kalanlar degisen

miktarlarda hiirriyeti baglayici cezalar ile cezalandirilmigtir.

Anayasa Mahkemesi, imzact akademisyenlerden bir kisminin
haklarindaki mahkumiyet kararlariyla ifade 6zgiirliiklerinin  ihlal
edildigi savunusuyla yaptiklart bireysel bagvurulart kabul etmis ve
Anayasanin 26. maddesi kapsaminda ifade 6zgiirliigiiniin ihlal edildigi
kararina varmistir. Bu karar, aslinda basvurucularin cezalandirilmalarina
dayanak yapilan ceza hiikiimlerinin ifade 6zgiirligii bakimindan
yaratt@y tehlikenin kanit niteliginde bir karar olmustur. Dolayistyla,
soyut nitelikte ve farkls nitelendirmelere neden olabilecek, bu nedenle de
hak ve 6zgiirliikler agisindan tehlike yaratan igerikteki s6z konusu ceza
hitkiimlerinin, Tiirkiye i¢in olast demokratiklesme hedefinde ortadan

kaldirilmasi: zorunludur.
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B. Secim Yasasi ve Adil Temsil

Secim sistemi bakimindan en 6nemli problem, nisbi temsil uygulamasina
eklenmis olan %10 iilke barajidir. Istikrar ve giiglii hitkiimetler hedefiyle
gelistirilmis olan baraj uygulamast biiyiik oranda, Kiirtlerin iilke
genelindeki temsil olanagini engelleme islevini yiiklenmistir. Ciinkd,
baraj uygulamasinin en fazla magduriyetini yasayan ve bagimsiz adaylarla
girmek gibi yontemler gelistirmek zorunda kalan partiler, Kiirtleri temsil
etme misyonunu yiiklenen siyasi partiler olmustur. Hukuk kapsaminda
siyasall temsil olanaklarinin = sinirlandirilmis  olmasi, ¢atigmanin

yiikselmesine ve derinlesmesine de katkida bulunan bir etki yaratmistir.

Tiirkiye’de uygulanmakta olan nispi temsil sistemindeki %10 baraj
oraninin, se¢im sistemini ¢ogunlukeu bir sisteme doniistiirecek derecede
yiiksek bir oran olarak degerlendirilebilir. Genel olarak, giiglii partileri
destekleyen segmenler disindakilerin temsil olanagi olmamaktadir.
Yonetime demokratik katilim bakimindan biiyiik bir eksiklik olarak
goriilen bu durum, diger demokratik yollara iliskin tikanikliklarla
birlikte ele alindiginda, bu etkisini ¢ok daha siddetli gostermekredir.
Oncelikle segmen istemedigi halde hig degilse Parlamentoya girme sans
olan partilere yénelmek durumunda kalmakta, dolayisiyla gercek bir
tercih ortaya koyamamaktadir. Bu duruma, 6n secim yerine, adaylarin
parti merkezlerince belirlenmesi hali eklendiginde, se¢men iradesinin
stnirli yansimast orani bir kat daha artmaktadir. Parti ici demokrasinin
saglanamamasi, milletvekili adaylarinin belirlenmesinde tabanin hig
bir katkisinin olmamasi, se¢meni, genellikle kendisine siyasi parti
lideri tarafindan dayatilan adaylar: tercihe zorlamaktadir. Bu nedenle

segmen, genellikle Parlamentoya girme sansi yiiksek olan partilerin, yine
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parti merkezi tarafindan belirlenmis olan adaylarini se¢mek {izere oy
kullanmaktadir®.

Tirkiye’de temsili demokrasi ve demokratik toplum kavramlari anayasal
dizeyde ongorildigi halde, %10 tilke baraji gibi bu iki kavrami
birbirinden uzaklastiran yontemler de sistemin igine yerlestirilmis
oldugu icin, olusturulan bu sistem, ¢ogulcu toplum tabanina
oturtulamamaktadir. Sorun, ¢ogulcu toplumsal yapidaki egilimlerin,

“siyasal cogulculuk diizlemine” yansitilamamast noktasindadir?.

Venedik Komisyonunun, Avrupa Konseyi’ne tiye tilkeler bakimindan
siyasi partiler ve secim konularinda ortak standartlari belirleme
yoniinde hazirladigi raporlardan bir kismi, dogrudan se¢im hukukunun
azinliklara etkisi noktasinda olup, bu kapsamda secim barajlarini da
incelemektedir. Venedik Komisyonunun se¢im sistemi ile azinliklarin
temsili iligkisini inceledigi raporunun Tirkiye'ye iliskin boliimiinde,
%10 tilke baraj uygulamasi degerlendirilmektedir. Buna gore, secimlerde
%10 tilke barajinin altinda kaldig icin Parlamentoda temsil edilemeyen
partiler bakimindan, yasal bir yasak olmadan Parlamentoda temsili
zorlagtirilmaktadir. Bu temeldeki elestiriler, secimlerde uygulanan
%10 tlke baraji nedeniyle, baraj alunda kalan partilerin temsilinin
engellenmesi noktasinda ve siyasi partilere yonelik kisitlamalar
ekseninde yogunlasmakrtadir. Bu belirlemeler 1s1g1nda %10 iilke se¢im

baraji oraninin indirilmesi dnerilmektedir®®.

Son genel secimlerde, Ak Parti ve Milliyetci Hareket Partisi (AKP-MHP)
ictifakinin, dogrudan se¢im zaferi ydniinde kullanilmasi amaciyla,

“Ittifak Kanunu” olarak anilan kanun hazirlandi. Aslinda séz konusu

66 Sevtap Yokus, “Tiirkiye'de %10 Secim Barajina Iligkin Hukuksal ve Siyasal Tartismalar”, Hukuk
ve Adalet Elestirel Hukuk Dergisi, Yil:4, Say1:11, Yaz 2007, 5.299, 300.

67 Ibrahim O. Kaboglu, Anayasa Hukuku Dersleri (Genel Esaslar), 3.Bask1, Legal Yayinlart,
Istanbul 2006, 5.192.

68 http://www.venice.coe.int/docs/2000/CDL-INF(2000)004-¢.asp
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ittifak heniiz Kanun yiiriirliige girmeden fiilen kurulmustu. Ardindan
13 Mart 2018 tarihli 7102 sayil, 298 say1li Se¢imlerin Temel Hitkiimleri
ve Se¢men Kiitiikleri Hakkinda Kanun ile Bazi Kanunlarda Degisiklik
Yapan Kanun® ile Se¢cim Kanunu'nda birtakim degisikliklere gidildi.
Ayni Kanun'un 20. maddesindeki hitkme gore; “Segim ittifak: yapilmas:
halinde, yiizde onluk barajin hesaplanmasinda ittifak yapan siyasi partilerin
aldiklar: gecerli oylarin toplami esas alinir ve bu siyasi partiler icin ayrica
baraj hesaplamast yapilmaz.” Kanun’un 21. maddesi ise, “Ittifakin
elde edecegi milletvekili sayisinin hesaplanmasinda, ittifak yapan siyasi
partilerin toplam oyu esas alinir. Ittifakin elde ettigi toplam milletvekili
sayisi, ittifak yapan siyasi partiler arasinda her birinin aldig: gecerli oy sayis:
esas aliarak bu maddedeki usule gore paylastirslir” hitkmiinti getirdi. Bu
hitkiimle aslinda Tirkiye’de iilke baraji konulus amacini da yitirmis
oldu. Dolayistyla, secim sisteminden zaten anlamsiz hale gelmis olan
baraj uygulamasinin kaldirilmasi, demokratik temsil arayisinda birinci
adim olacaktir. Bu adim, demokratiklesme yoniinde de olumlu katk:

sunacaktir.

Tiirkiye’deki se¢im sistemi uygulamasinin demokratik temsil agisindan
bir diger olumsuz boyutunu, se¢cim 6ncesinde milletvekili adaylarinin
belirlenmesinde parti tabaninin dikkate alinmamasidir. Uygulanan
secim sistemi, cogunlugu temsil eden partiyi, parti icinde de lideri giiclii
kilmaktadir. Liderin giicii, daha secimlere girmeden, aday belirleme
asamasinda goriilmektedir. Parti lideri, milletvekili adaylarini tek bagina
belirlemektedir. Bu demektir ki; cogunlugun olusturdugu iktidar partisi

lideri, aslinda parlamento ¢ogunlugunu da tek bagina belirlemektedir™.

2820 say1l1 Siyasi Partiler Kanunu'nun 37. maddesi hitkmii kapsaminda,

parti teskilatlarinda 6n se¢im yontemiyle milletvekili adaylarin:

69 Segimlerin Temel Hiikiimleri Ve Se¢men Kiitiikleri Hakkinda Kanun Ile Bazi Kanunlarda
Degisiklik Yapilmasina Dair Kanun, Resmi Gazete, 16 Mart 2018, Say1:30362.
70 Sevtap Yokus, Tiirkiye'de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, s. 127.
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belirlemek zorunlu olmasa da 6n se¢imle aday belirlemeye engel bir
hitkiim de bulunmamaktadir. Bu hitkme gore: “Siyasi partiler, on secim
ya da aday yoklamas: yaptiklar: secim cevrelerinde, toplam olarak Tiirkiye
Biiyiik Millet Meclisi iiye tamsayisinin % 5’ini asmamak iizere, ilini, secim
cevresini, aday listesindeki strasini, on secim veya aday yoklamasi taribinden
en az on giin once Yiiksek Secim Kuruluna bildirmek kosuluyla merkez
aday: gosterebilirler. On secim ya da aday yoklamas: yapilmayan yerlerde,
siyasi partilerin merkez yoklamas: veya diger usullerden biri veya bir kagi ile
aday belirleme yetkileri saklidir.” Milletvekili adaylarini belirlemede parti
tabaninin katilimini saglayabilmek icin, ilgili hitkiimlerde yapilacak
degisiklikle, 6n secim ydnteminin kismen veya tamamen zorunlu hale
getirilmesi, demokratik siyasetin gelistirilmesinde 6nemli bir katki

saglayacakir.

Tiirkiye’de yeni bir ¢dziim ve demokratiklesme siirecinde se¢im
sisteminde  degisiklik ile iyilesmeler kendisini dayatacakur. Bu
baglamda, se¢im sistemi olarak dar bolge, siyasi partiler acisindan da
lider sultasini ortadan kaldirabilecek formiiller iizerine tartismalar hiz
kazanacakur. Dar bolge se¢im sistemi ya da daralulmis bolge se¢im
sistemi, hem Parlamentoda ¢ogunluk yapisini saglayacak, ¢ok pargali
yapty1 onleyecek hem de temsilde adalet ilkesini, demokratik temsili
saglayacak yontem olarak akla gelmektedir. Bu se¢im modeli daha 6nce
de Tiurkiye i¢in tartigilan bir modeldi. Ancak Kiirt temsili, bu modelin
hayata gecirilmesinin temel engeli olarak goriildii. Son milletvekilligi
se¢imlerinde baraj dogrudan ve sadece Kiirt temsili 6niindeki engel olarak
agtktan uygulanmis oldu. Se¢im sonuglari ise, baraj uygulamasinin Kiirt

temsili acisindan amaglanan islevini yitirdigini gosterdi.
C. Siyasi Partiler Yasas1 ve Demokratik Siyaset

Tirkiye’de demokrasi agiklarinin agilmasi esas olarak, demokratik isleyis

mekanizmalarinin gelistirilmesiyle olanaklidir. Bunun i¢in adil temsil
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olanagi, parti i¢i demokrasinin ve siyasi etik kurallarinin saglanmasi ve
yerlestirilmesi yontemleri, baslica yollar olarak belirtilebilir. Ayrica, siyasi
partilerin genis 6zgiirlitk alaninda faaliyetlerini yiirtitmeleri, yasaklarla

kargilasmamalari demokratik siyasal yasam i¢in zorunludur.

Tiirkiye’de siyasal yasam, lider hakimiyetinde bir yapiya doniisme
egilimindedir. Burada temel neden, partiler sisteminin i¢inde bulundugu
anti demokratik kosullardir. Dolayisiyla, hitkiimet sisteminde kokten
bir doniisiim olmasa dahi, lidere bagli siyaset ortamindan kurtulma
olanagini saglayacak mekanizmalarin  gelistirilmesi, ~demokrasi

sorunlarini da giderebileceketir.

Parti liderinin milletvekilleri tizerindeki etkisi, parti liderini degismez
hale getirmekte, milletvekilleri acisindan, kendilerinin belirlemede tek
yetkili olan parti liderine baglilik esas olmaktadir. Milletvekillerinin
parti liderini etkileme giicleri sifirlanmaktadir. Bu nedenle partiler,
toplumsal degisim karsisinda yeni bakis acilart olusturamiyor, sorunlar
karsisinda ¢oztimler iretemiyorlar. Toplumsal ve siyasal sorunlar
karsinda ¢oziimler tiretmesi beklenen milletvekillerinin, sinirls ilgisi ya
da tamamen duyarsizlig1 biiyiik oranda liderin engelleyici konumunun
sonucu olarak ortaya ¢cikmaktadir”. Siyasal partilerin yerel 6rgiitlenmeleri
de ancak se¢cim donemlerinde faaliyette bulunmaktadirlar ve bu
nedenle etkisiz kalmaktadirlar. Parti tiyeleri, siyasal karar alma siirecine
katllamamakreadirlar.  Siyasi parti lideri, partinin tiim isleyisinde
belirleyici glice sahiptir. Sonugta, Mecliste ¢ogunluga sahip olan
partinin lideri, parti i¢indeki giicii, uygulanan se¢im sistemi ile birlikte,

cogunlugun tek temsilcisi roliine dontismekeedir.

Tiirkiye’deki secim sistemi ve bu kapsamda parti i¢i demokrasinin

olmayist liderin artan giictiniin asil nedenini olusturmaktadir. Parti

71 lter Turan, “Tiirkiye’de Parlamenter Sistemin Sorunlart ve Coziim Onerileri” Semineri, Tiirkiye
Isveren Sendikalari Konfederasyonu 35.Y1l, Ankara 1997, 5.60.
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ici demokrasi olanaklarinin yaratilmast ve aday belirlemede 6n
secim zorunlulugu gibi ydntemlerle tabanin taleplerinin éncelliginin
saglanmasi, yasamada demokratik temsili artiracagi gibi, yasama
faaliyetlerine de nitelik kazandiracakeir. Parti i¢i demokrasi ayni
zamanda Tirkiye’nin siddetle gereksinim duydugu yapict ve etkili
muhalefet dengesini de yaratabilmenin bir yolunu agabilecektir. Parti ici
demokrasi ve aday belirlemede tabana dayali yontemleri iceren mevzuat

gereksinimi bulunmaktadir.

Ttirkiye'de siyasi partilerle ilgili en temel sorunlardan biri, ytirtirlikeeki
haliyle 2820 sayil: Siyasi Partiler Kanunu’nun ilgili hitkiimleri nedeniyle,
siyasi partilerin  kapatulma tehdidi altinda olmalaridir.  Gegmis
donemlerde Anayasa Mahkemesi, Anayasa’nin siyasi partilere iliskin
hitkiimlerini (degisikliklerden onceki haliyle) dar yorumlamasinin
da etkisiyle oldukga yiiksek sayida siyasi parti kapatma karari
vermistir. Bu durum, siyasi partiler konusunda, Avrupa Insan Haklart
Sozlesmesi sistemiyle uyumsuzluga neden olmustur. Avrupa ortak
standartlarina uymayan yasal diizenlemeler olarak, Siyasi Partiler
Kanunu’nda yer alan diizenlemeler, uyumsuzlugun 6nemli bir boyutunu
olusturmaktadir. Siyasi Partiler Kanunu hiitkiimleri, ozellikle 1995
Anayasa degisikliklerinden sonra Anayasanin ilgili hiikiimlerine de
aykirilik olusturmaktadir. Siyasi Partiler Kanunu’'nun Anayasaya aykiri
olan hitkiimlerinin ihmal edilmemesi geregi savunulmus, hatta Anayasa
Mahkemesi, Demokratik Barig Hareketi Partisi Karar'nda, Siyasi
Partiler Kanunu’nun 89. maddesinin ihmal edilmesi geregini gerekeeleri

arasinda belirtmisgtir.

Siyasi partilerle ilgili olarak Anayasa Mahkemesi yillarca, siyasi parti
ozgirligiinii son derece daraltan Siyasi Partiler Kanunu’na dayanarak
karar verirken, Avrupa Insan Haklari Mahkemesi,  Sozlesme’de

belirlenen 6rgiitlenme 6zgiirliigii alanini esas alarak kararlarini vermistir.
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Anayasa Mahkemesi kararlarinda, 6zgiirliik alani yerine devleti koruma
anlayisini agikea ifade edilmistir. Bu anlayisin karara esas teskil etmesi,

ayni zamanda yiiriirlitkeeki Kanun hitkiimlerine dayandirilmigtir.

Anayasa Mahkemesi bir siyasi parti kapatma kararinda; “.. Her canlinin
ve insanlarmn kendilerini koruma icgiidiisiinde oldugu gibi, devletlerin
de saldirr ve ondan dogacak tehlikelerden kendi varligini korumasi,
uluslararast hukuk diizeninde kabul edilmis temel bir haktir... Demokratik
yasami tehdit eden, ondan yoksun kalmaya yol acacak eylemlere girisen,
bu tiir amaglar: tagiyan siyasal partilerin son care olarak kapatilmas:
gorunlulugu dogal karsilanmalidir...”” seklindeki yaklagimiyla kendini
koruyan devleti esas almistir. Mahkeme bu kararinda ayni zamanda,
Siyasi Partiler Kanunu'nun 81.maddesini dayanak almus, siyasi partilerin,
ulusal ya da dini kiiltiir, mezhep, 1rk ya da dil ayriligina dayali azinliklar
bulundugunu ileri stiremeyeceklerini, kiltirel kimligin taninmasi
istemi ad1 altinda gelistirilen béliicti ¢abalarin, zamanla azinlik yaratma
ve biitiinden kopma egilimine doniisecegini gerekee olarak agiklamisti.
Bu nedenle, Mahkemeye gore soz konusu partinin amacy; “..devletin
iilkesi ve ulusuyla boliinmez biitinligiinii yikarak devlet yapisini ve adin:
degistirmek’ti. Anayasa Mahkemesinin bu karari karsisinda Avrupa
Insan Haklari Mahkemesi ise, S6zlesme’nin orgiitlenme 6zgiirligiini
diizenleyen hitkmiiniin (11.madde) ifade 6zgiirligiine iliskin hitkmi(10.
madde) isiginda degerlendirilmesi gerektigini belirtmektedir. Buna
gore, orglitlenme ozgiirliigiiniin amaci, diisiincelerin ve diisiincelerin
ifade edilmesine dair 6zgiirliiklerin korunmasidir. Bununla birlikte,
cogulculuk olmadan demokrasi olmaz. Avrupa Insan Haklart

Mahkemesine gore, ifade ozgiirliigii kavrami, sadece lehteki bilgi ve

72 AYM, E:1991/2, K:1992/1, K.T:10.7.1992, AYMKD:28, Cilt:2, 1993, 5.773 vd.
73 AYMKD, §:28/2,5.799,800,808.

112



TURKIYE'DE OLASI COZUM SURECINDE ANAYASAL - YASAL AGMAZLAR VE OLANAKLAR

disiinceler veya saldirgan olmayan ifadeler acisindan degil, “saldirgan,

sarsict, rahatsizlik verici” ifadeler icin de gegerlidir™.

Anayasa Mahkemesi, siyasi parti 6zgiirligiinii kisitlayan anayasal ve yasal
diizenlemelere bagli kalarak verdigi kararlarla 6rgiitlenme 6zgtirligiiniin
ihlaline neden olmustu. Avrupa Insan Haklari Mahkemesi ise 6rnegin,
Tiirkiye Birlesik Komiinist Partisi, Sosyalist Parti ve Ozgiirlik ve
Demokrasi Partisi kararlarinda; bir siyasi partiye, siddete basvurmadan
toplumun bir sorunu agik bir sekilde tartisigt ve ¢oziim iretmek
amactyla siyasi yasamda yer almak istedigi i¢in engel olmak demokratik

toplumda kabul edilemeyecek bir yaklagimdir> hitkmiine varmisti.

Siyasi Partiler Kanunu, siyasi partilere iliskin olarak Anayasa’dan ¢ok
daha genis yasaklamalar getirmektedir. Siyasi Partiler Kanunu'nda
Dérdiincti Kisimda yer alan yasaklar oldukea genis olup, bu yasaklarin
bazilart Anayasanin 14. maddesinin detaylandirilmis hali  gibi
gozitkmektedir. Anayasanin 2001 degisikligi oncesindeki 14. maddesinde
yer alan yasaklama nedenleri, Kanun’da siyasi partiler agisindan yasaklar

orglisiine dontistiirilmiistir.

Anayasa’nin 14. maddesindeki esaslar siyasi partilere iliskin Anayasanin
68. maddesinin 4. fikrasi 1s18inda; yasaklama nedenleri olarak; insan
haklar;, demokrasi ve millet egemenligi, tilke biitiinligi ve laik
cumhuriyet seklinde siralanabilir’®. Bu yasaklama nedenleri Anayasa’nin
2001 degisikliginden sonraki 14. maddesi igin de gegerlidir. Siyasi
partiler bakimindan yasaklar Kanun’la ¢ok daha fazla genigletilmistir.
Siyasi Partiler Kanunu'ndaki bir kisim yasaklar Anayasa’ya da aykiridur.

Siyasi Partiler Kanunu’nun 78. maddesinin (a) bendinde “...Anayasanin

74 Sosyalist Parti ve Digerleri/ Tiirkiye Davasi, ¢eviri: T.C. Adalet Bakanlig: Egitim Daire
Baskanligi, Yargt Mevzuat Biilteni, S:85, 19.Temmuz.1999, 5.83.

75 Reyhan Sunay, “Siyaset-Ideoloji-Yargi Ekseninde Tiirkiye’de Parti Ozgiirliigii ve Avrupa
Sozlesmesi Uygulamas1”, Liberal Diisiince, Yil:6, $:22, 2001, s.41.

76 Biilent Tanér, Tiirkiye’ nin Insan Haklart Sorunu, BDS Yayinlari, Istanbul 1990, 5.201.
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baslangi¢ kisminda ve 2nci maddesinde belirtilen esaslarina... degistirmek;
.Amacini giidenler veya bu amaca yonelik faaliyette bulunamazlar,
.7 seklindeki hitkiim Anayasanin 68. maddesinin 4. fikrasindaki
parti yasaklarini genisletici niteliktedir. Yine ayn: Kanun'un “Azinlik
yaratilmasinin onlenmesi” basligini tagiyan 81. maddesinin a, b ve ¢
bentleri de Anayasa’da belirtilen parti yasaklarint genisleten hiikiimlere

ornek olusturmaktadir”’.

“Devletin tekligi ilkesinin korunmasi” bashigini tastyan Siyasi Partiler
Kanununun 80. maddesi genellikle siyasi partilerin federalizmi
savunamayacaklari, hatta bélgesel yonetimin giiglendirilmesini dahi

savunamayacaklari seklinde anlagilmaktadir.

“Bolgecilik  ve irkeilik yasag” bagligini tasiyan Siyasi  Partiler
Kanunu’nun 82. maddesinde “Siyasi partiler, boliinmez bir biitiin olan
tilkede, bolgecilik veya irk¢ilik amacini giidemezler ve bu amaca yonelik

faaliyette bulunamazlar” denmektir.

Siyasi Partiler Kanunu'nunda yer alan yasaklar cercevesinde siyasi
partilerin kapatilmasi nedenleri; makul kapatma nedenlerinin ¢ok 6tesine
tastig1 igin Avrupa Insan Haklari Sozlesmesinin ilgili hiikiimlerine
ozellikle de sinirlamanin sinirt bakimindan Sozlesme’nin 17. maddesine
aykirilik tasimaktadir. Ayrica siyasi partileri ilgilendiren birgok evrensel

ilkeye de ters diismektedir®.

Siyasi Partiler Kanunu, 2001 Anayasa degisiklikleri sonrasinda da,
Anayasa’nin siyasi partilere iliskin 68. ve 69. maddeleri ile uyumlu hale
gelecek sekilde degistirilmemistir. Anayasanin parti yasaklarini dngoren

68. maddesinin 4. fikrasi karsisinda Siyasi Partiler Kanunu’nun bir¢ok

77 Fazil Saglam, Siyasal Partiler Hukukunun Genel Sorunlari, Beta Yayinlary, Istanbul 1999, 5.171,
172.
78 Tanér, Tirkiye'nin Insan Haklar: Sorunu, ..., 5.204.
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hitkmii anayasal sinirlari bile agmaktadir. Siyasi Partiler Kanunu, siyasi
partilerin, kullandiklar isimlerden, oldukea genis siyasi parti yasaklarina
kadar ¢esitli nedenlerle kapatilabilmelerini saglayacak Anayasa’ya
bile aykirilik iceren hiikiimleriyle hala yiiriirliktedir. Demokratik
siyasal yasamin gercek anlamiyla hedeflendigi durumda Siyasi Partiler

Kanunu'nu, degistirilmesi zorunlu baslica yasal mevzuat kapsamindadir.
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SONUC

Tiirkiye'nin son birkag yildir icinde bulundugu siyasal atmosfer,
demokratik anayasaciligin ve demokratik yasalar dizisinin de 6niini
kapatmistir. Zaten sorunlu olan hukuksal diizlemin demokrasinin
gelisimine katkisi tiimiiyle ortadan kalkmistur. Bununla birlikee
normallesme gereksinimi ve bunun i¢in 6zellikle hukuksal alandaki
onlemler konusundaki beklentiler en {ist seviyeye ulasmistir. Toplumsal
baris yoniinde demokratiklesme, hukukun tstiinliigii, Tiirkiye’nin igine

girmis oldugu ekonomik agmazdan da ¢ikisin yolu olarak goriilmekredir.

Tirkiye kosullarinda baris ve demokratiklesme biitiinlesik  bir
hale gelmistir. Barisin saglanmasi yoniinde adimlar atmak demek
demokratiklesmek demek olacakur. Tersinden ilerlendiginde, yani
demokratiklesme ¢abalarina gercek anlamiyla girildiginde, barisa doniik

adimlari atmak da kaginilmaz olacaktir.

Anayasa’nin; resmi ideolojiye, 6tekilestirmeye ve ayrimciga doniik
hitkimlerden  arindirilmasi.  Anayasal  vatandasglik  taniminin
yetlestirilmesi, anadilde egitim hakk: da dahil olmak tizere 6zgiirliikler
alaninin genigletilmesi, yerel 6zerkligin vesayet yoluyla daraltilmast
yoniindeki hitkiimlerin ayitklanmast tiiriinden 6nlemler, Tiirkiye’de ayn:
zamanda catigma ¢oziimiinii de kolaylastirici etkenler olacaktir. Avrupa
demokrasi standartlarinda ifade 6zgiirligii kapsaminda oldugu halde,
Terorle Miicadele Kanunu kapsamina alinan alanlarin, bu tiir yasalarin
yuriirliikten kaldirilarak serbest kilinmasi da ¢atisma ¢oziimiine katki
saglayacaktr. Bunun gibi, hukuksal alandaki bir¢ok iyilestirme, ayni
zamanda toplumsal barisin iilke ¢apinda etkili kilinmasina hizmet

edecektir.
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DPI Aims and Objectives

Aims and objectives of DPI include:

* To contribute to broadening bases and providing new platforms for
discussion on establishing a structured public dialogue on peace

and democracy building.

* To provide opportunities, in which different parties are able to draw
on comparative studies, analyse and compare various mechanisms

used to achieve positive results in similar cases.

* To create an atmosphere whereby different parties share knowledge,
ideas, concerns, suggestions and challenges facing the development

of a democratic solution in Turkey and the wider region.

* To support, and to strengthen collaboration between academics,

civil society and policy-makers.

* To identify common priorities and develop innovative approaches

to participate in and influence democracy-building.

* Promote and protect human rights regardless of race, colour, sex,

language, religion, political persuasion or other belief or opinion.

DPI aims to foster an environment in which different parties share
information, ideas, knowledge and concerns connected to the
development of democratic solutions and outcomes. Our work supports
the development of a pluralistic political arena capable of generating
consensus and ownership over work on key issues surrounding democratic

solutions at political and local levels.

We focus on providing expertise and practical frameworks to encourage
stronger public debates and involvements in promoting peace and

democracy building internationally. Within this context DPI aims
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to contribute to the establishment of a structured public dialogue on
peace and democratic advancement, as well as to widen and create new
existing platforms for discussions on peace and democracy building. In
order to achieve this we seek to encourage an environment of inclusive,
frank, structured discussions whereby different parties are in the position
to openly share knowledge, concerns and suggestions for democracy

building and strengthening across multiple levels.

DPT’s objective throughout this process is to identify common priorities
and develop innovative approaches to participate in and influence the
process of finding democratic solutions. DPI also aims to support and
strengthen collaboration between academics, civil society and policy-
makers through its projects and output. Comparative studies of relevant
situations are seen as an effective tool for ensuring that the mistakes of
others are not repeated or perpetuated. Therefore we see comparative
analysis of models of peace and democracy building to be central to the

achievement of our aims and objectives.
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DEMOKRATIK GELISIM
ENSTITUSU'NUN AMACLARI VE
HEDEFLERI

DPI'in amaglari ve hedefleri:

* Barnisin ve demokrasinin ingast {izerine yapilandirilmis bir
kamusal diyalogun olusmas icin gerekli olan tartigma ortaminin
gelistirilmesi ve genisletilmesi.

= Farkli kesimlerin kargilagtirmali galigmalar vesilesiyle bir araya
gelerek, farkli diinya ornekleri ozelinde benzer durumlarda
olumlu sonuglar elde etmek icin kullanilmis cesitli mekanizmalari
incelemesine ve analiz etmesine olanak saglamak. Farkli kesimlerin
bir araya gelerek Tiirkiye ve daha genis bir cografyada demokratik
bir ¢oziimiin gelistirilmesine yonelik bilgilerini, diisiincelerini,
endigelerini, 6nerilerini, kaygilarini ve karsilagilan zorluklar
paylastigi bir ortam yaratmak. Akademisyenler, sivil toplum
orgiitleri ve karar alicilar arasindaki isbirliginin desteklemek ve

gliclendirmek.

= Ortak 6ncelikleri belirlemek ve demokrasi insasi siirecini ve siirece
katlimi etkileyecek yenilik¢i yaklagimlar gelistirmek. Din, dil,
ik, renk, cinsiyet, siyasi goriis ve inang farki gozetmeksizin insan

haklarini tegvik etmek ve korumak.

Demokratik Gelisim Enstitiisi (DPI), Tiirkiye’de demokratik bir
¢oziimiin gelistirilmesi icin, farkli kesimlerin bir araya gelerek bilgilerini,
fikirlerini, kaygilarini ve 6nerilerini paylastiklari bir ortami tegvik etmeyi
amaglamaktadir. Caligmalarimiz, demokratik ¢6ziimiin saglanmasi igin

kilit 6nem tagtyan konularda fikir birligine varma ve uzlagilan konular:
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sahiplenme yetenegine sahip ¢ogulcu bir siyasi alanin gelistirilmesini

desteklemektedir.

Kurum olarak giiclii bir kamusal tartigmays; barisi ve demokrasiyi
uluslararast diizeyde gelistirmeye yonelik katilimlari tesvik etmek icin
uzmanliga ve pratige dayali bir bakis agisiyla hareket ediyoruz. Bu
cercevede baris ve demokratik ilerleme konusunda yapilandirilmis bir
kamusal tartismanin olusturulmasina katkida bulunmayi; baris ve
demokrasi ingast tartigmalari i¢in yeni platformlar yaratmayi ve mevcut

platformlari genisletmeyi amagliyoruz.

Bu amaglara ulagabilmenin geregi olarak, farkli kesimlerin demokrasinin
insast ve giiclendirmesi icin bilgilerini, endiselerini ve onerilerini
agtkca paylasabilecekleri kapsayici, samimi ve yapilandirilmis tartigma
ortamint gesitli seviyelerde tegvik etmeye calisiyoruz. DPI olarak farkl:
projelerimiz araciligiyla akademi, sivil toplum ve karar alicilar arasindaki

isbirligini desteklemeyi ve giiclendirmeyi de hedefliyoruz.
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Board Members /.
Yonetim Kurulu Uyeleri
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Kerim Yildiz (Chief Executive Officer / Icra Kurulu Baskani)

Kerim Yildiz is an expert in conflict resolution, peacebuilding, international

human rights law and minority rights, having worked on numerous projects in
these areas over his career. Yildiz has received a number of awards, including
from the Lawyers Committee for Human Rights for his services to protect
human rights and promote the rule of law in 1996, and the Sigrid Rausing
Trust’s Human Rights award for Leadership in Indigenous and Minority
Rights in 2005. Yildiz is also a recipient of the 2011 Gruber Prize for Justice.
He has also written extensively on international humanitarian law, conflict,
and various human rights mechanisms.

Kerim Yildiz catigma ¢6ziimii, barisin insasi, uluslararast insan haklari ve azinlik
haklari konusunda uzman bir isimdir ve kariyeri boyunca bu alanlarda ¢ok cesitli
projelerde caligmugtir. Kerim Yildiz, 1996 yilinda insan haklarinin korunmasi ve
hukuk kurallarinin uygulanmast yéniindeki gabalarindan &tiirii insan Haklar:
I¢in Avukatlar Komitesi Odiilii ne, 2005te Sigrid Rausing Trust Vakfi'nin Azinlik
Haklari alaninda Liderlik Odiili'ne ve 2011'de ise Gruber Vakfi Uluslararas:
Adalet Odiilirne layik goriilmiistiir. Uluslararast insan haklart hukuku, insancil
hukuk ve azinlik haklari konularinda 6nemli bir isim olan Yildiz, uluslararast
insan haklari hukuku ve insan haklart mekanizmalari tizerine ¢ok sayida yazils
esere sahiptir.
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Nicholas Stewart QC (Chair / Yonetim Kurulu Bagkani)

Nicholas Stewart, QC, is a barrister and Deputy High Court Judge (Chancery
and Queen’s Bench Divisions) in the United Kingdom. He is the former Chair
of the Bar Human Rights Committee of England and Wales and former
President of the Union Internationale des Avocats. He has appeared at all
court levels in England and Wales, before the Privy Council on appeals from
Malaysia, Singapore, Hong Kong and the Bahamas, and in the High Court of
the Republic of Singapore and the European Court of Human Rights. Stewart
has also been the chair of the Dialogue Advisory Group since its founding in
2008.

Tecriibeli bir hukuk¢u olan Nick Stewart Birlesik Krallik Yitksek Mahkemesi
(Chancery and Queen’s Bench Birimi) ikinci hikimidir. Gegmiste Ingiltere ve
Galler Barosu Insan Haklari Komitesi Baskanligi (Bar Human Rihts Committee
of England and Wales) ve Uluslararast Avukatlar Birligi (Union Internationale des
Avocats) baskanligi gorevlerinde bulunmustur. Ingiltere ve Gallerde gerceklesen
ve Malezya, Singapur, Hong Kong, Bahamalar, Singapur ve Avrupa Insan
Haklar1 mahkemelerinin temyiz konseylerinde goriis bildirdi. Stewart, 2008'deki
kurulusundan bu yana Diyalog Danisma Grubunun bagkanligini da yiiriitiiyor.
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Priscilla Hayner

Priscilla Hayner is co-founder of the International Centre for Transitional
Justice and is currently on the UN Department of Political Affairs Standby
Team of Mediation Experts. She is a global expert on truth commissions and
transitional justice initiatives and has authored several books on these topics,
including Unspeakable Truths, which analyses truth commissions globally.
Hayner has recently engaged in the recent Colombia talks as transitional
justice advisor to Norway, and in the 2008 Kenya negotiations as human rights
advisor to former UN Secretary-General Kofi Annan and the United Nations-
African Union mediation team. Hayner has also worked significantly in the
implementation stages following a peace agreement or transition, including
Sierra Leone in 1999 and South Sudan in 2015.

Gecis Donemi Adaleti icin Uluslararast Merkezin (International Centre for
Transitional Justice) kurucularindan olan Priscilla Hayner, aynt zamanda BM
Kidemli Arabuluculuk Danigmanlart Ekibi’ndedir. Hakikat komisyonlari, gegis
donemi adaleti inisiyatifleri ve mekanizmalari konusunda kiiresel bir uzman
olan Hayner, hakikat komisyonlarini kiiresel olarak analiz eden Unspeakable
Truths (Konulmayan Gergekler) da dahil olmak iizere, alanda pek ¢ok yayina
sahiptir. Hayner, yakin zamanda Kolombiya baris goriismelerinde Norve¢'in gecis
donemi adaleti danismani olarak ve 2008 Kenya miizakerelerinde eski BM Genel
Sekreteri Kofi Annan ve Birlesmis Milletler-Afrika Birligi arabuluculuk ekibinin
insan haklart danigmani olarak gorev yapmustir. Hayner, 1999°da Sierra Leone ve
2015’te Giiney Sudan da dahil olmak iizere bir¢ok iilkede, baris anlagmast ve gecis
sonrast uygulamalari konularinda ¢alismalar yapmustir.
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Arild Humlen

Arild Humlen is a lawyer and Director of the Norwegian Bar Association’s

Legal Committee. He is widely published within a number of jurisdictions,
with emphasis on international civil law and human rights, and he has lectured
at the law faculty of several universities in Norway. Humlen is the recipient
of the Honor Prize of the Bar Association of Oslo for his work on the rule
of law and in 2015 he was awarded the Honor Prize from the international

organisation Save the Children for his efforts to strengthen the legal rights of
children.

Hukukeu olan Arild Humlen ayni zamanda Norveg Barosu Hukuk Komitesi’nin
direktdriidiir. Uluslararasi medeni hukuk ve insan haklari gibi yargi alanlar
lizerine ok sayida yazist yayinlanmis, Norvegte bir dizi hukuk fakiiltesinde ders
vermistir. Oslo Barosu biinyesinde Siginmacilik ve Gd¢menlik Hukuku Davalart
Calisma Grubu bagkan: olarak yapug calismalardan dolayr Oslo Barosu Onur
Odiili ne layik goriilmiistiir.
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Jacki Muirhead

Jacki Muirhead was appointed Chambers Administrator at Devereux
Chambers, London, UK, in November 2015. Her previous roles include
Practice Director at F] Cleveland LLP, Business Manager at Counsels’
Chambers Limited and Deputy Advocates Clerk at the Faculty of Advocates,
UK.

Su anda Devereux Chambers isimli hukuk firmasinda st diizey yonetici olarak
gorev yapan Jacki Muirhead bu gorevinden once Cleveland Hukuk Firmas
calisma direktorii, Counsel’s Chambers Limited isimli hukukcular odasinda gef
katip ve Avukatlar Fakiiltesi'nde (Faculty of Advocates) pazarlama miidiirii olarak
calismistir.




CONSTITUTIONAL-LEGAL DEADLOCKS AND OPPORTUNITIES FOR A PROSPECTIVE RESOLUTION PROCESS IN TURKEY
TURKIYE'DE OLASI COZUM SURECINDE ANAYASAL - YASAL ACMAZLAR VE OLANAKLAR

Prof. David Petrasek

Professor David Petrasek is Associate Professor at Graduate School of Public
and International Affairs, University of Ottawa, Canada. He is a former
Special Adviser to the Secretary-General of Amnesty International. He has
worked extensively on human rights, humanitarian and conflict resolution
issues, including for Amnesty International (1990-96), for the Office of the
UN High Commissioner for Human Rights (1997-98), for the International
Council on Human Rights Policy (1998-02) and as Director of Policy at
the Centre for Humanitarian Dialogue (2003-07). Petrasek has also taught
international human rights and humanitarian law courses at the Osgoode
Hall Law School at York University, Canada, the Raoul Wallenberg Institute
at Lund University, Sweden, and at Oxford University.

Kanadada Ottowa Universitesinde Uluslararasi Siyasal Iliskiler Boliimiinde
ogretim iiyesi olarak gorev yapmakrtadir. Gegmiste Uluslararasi Af Orgiitii Eski
Genel Sekreterine bagdanigmanlik yapan Prof. David Petrasek, uzun yillardir
insan haklari, insancil hukuk ve uyusmazliklarin ¢6ziimii konularinda calismalar
yiiriitmektedir. Bu alanlarda 6nde gelen bir uzman ve yazardir. 1990-1996 yillar:
arasinda Uluslararast Af Orgiitii, 1997-1998 yillart arasinda Birlesmis Milletler
Insan Haklart Yiiksek Komiserligi, 1998-2002 yillart arasinda Insan Haklart
Politikast iizerine Uluslararasi Konsey ve 2003-2007 yillart arasinda da Insani
Diyalog Merkezi'nde Politika Béliimii Direktorii olarak ¢aligmigtir.
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Antonia Potter Prentice

Antonia Potter Prentice is currently the Director of Alliance 2015 — a global
network of humanitarian and development organisations. Prentice has
extensive experience on a range of humanitarian, development, peacemaking
and peacebuilding issues through her previous positions, including interim
Senior Gender Adviser to the Joint Peace Fund for Myanmar and providing
technical advice to the Office of the Special Envoy of the UN Secretary
General to the Yemen peace process. Prentice has also been involved in various
international organisations including UN Women, Dialogue Advisory Group,
and Centre for Humanitarian Dialogue. Prentice co-founded the Athena
Consortium as part of which she acts as Senior Manager on Mediation
Support, Gender and Inclusion for the Crisis Management Initiative (CMI)
and as Senior Adviser to the European Institute for Peace (EIP).

Antonia Potter Prentice, insani yardim kuruluglarinin ve kalkinma érgiitlerinin
kiiresel agt olan Ittifak 2015%in direkedriidiir. Prentice, Myanmar igin Ortak
Baris Fonu'na gecici Kidemli Cinsiyet Danigmani ve Birlesmis Milletler Genel
Sekreteri Yemen Ozel Elgisi Ofisi'ne teknik tavsiyeler vermek de dahil olmak
tizere insancil faaliyetler, kalkinma, barig yapma ve baris insast gibi konularda
sivil toplum biinyesinde 17 yillik bir ¢aligma tecriibesine sahiptir. BM Kadinlar,
Diyalog Danisma Grubu ve Insani Yardim Diyalogu Merkezi gibi cesitli
uluslararasi érgiitlerde gorev yapan Prentice, kuruculari arasinda yer aldigi Athena
Konsorsiyomu Arabuluculuk Destegi, Toplumsal Cinsiyet ve Kaynastirma igin
Kriz Yonetimi Insiyatifinde yoneticilik ve Avrupa Baris Enstitiisi'ne (EIP)
basdanismanlik yapmaktadir.
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Catherine Woollard

Catherine Woollard is the current Secretary General for ECRE, the European
Council for Refugees and Exiles, a pan-European alliance of 96 NGOs
protecting and advancing the rights of refugees, asylum seekers and displaced
persons. Previously she served as the Director of the Brussels Office of
Independent Diplomat, and from 2008 to 2014 she was the Executive
Director of the European Peacebuilding Liaison Office (EPLO) — a Brussels-
based network of not-for-profit organisations working on conflict prevention
and peacebuilding. She also held the positions of Director of Policy,
Communicationsand Comparative Learningat Conciliation Resources, Senior
Programme Coordinator (South East Europe/CIS/Turkey) at Transparency
International and Europe/Central Asia Programme Coordinator at Minority
Rights Group International. Woollard has additionally worked as a consultant
advising governments on anti-corruption and governance reform, as a lecturer
in political science, teaching and researching on the EU and international
politics, and for the UK civil service.

Catherine Woollard, Avrupa Miilteci ve Siirgiinler Konseyi (ECRE) Genel
Sekreteridi. ~ ECRE, Avrupa iilkelerinin ittifakina dayali ve uluslararasi
koruma alaninda calisan yaklagtk 96 sivil toplum kurulusunun iiye oldugu
bir agdir. Gegmiste Bagimsiz Diplomatlar Grubu'nun Briiksel Ofis Direkeorii
olarak calisan Woollard 2008-2014 yillari arasinda catigmanin dnlenmesi ve
barigin ingaast tizerine ¢aligan sivil toplum kuruluglarinin olusturdugu bir ag
olan Avrupa Baris Insaast Irtibat Biirosu'nun direktorii olarak gorev yapmustir.
Conciliation Resourcesda Siyaset, Iletisim ve Karsilastirmali Ogrenme Birimi
Direkedrii, Transparency International’da Giineydogu Avrupa ve Tiirkiye Kidemli
Program Koordinatrii, Minority Rights Groupda Avrupa ve Orta Asya Program
Koordinatorii olarak gorev yapmistir. Hiikiimetlere yolsuzluk konusunda
danismanlik hizmeti vermis, akademisyen olarak Birlesik Kralliktaki kamu
kurumu ¢alisanlarina siyaset bilimi, AB {izerine egitim ve aragtirma ve uluslararasi
politika alanlarinda dersler vermistir.
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Council of Experts /
Uzmanlar Kurulu Uyeleri

Bertie Ahern

Bertie Ahern is the former Taoiseach (Prime Minister) of Ireland, a position
to which he was elected following numerous Ministerial appointments as well
as that of Deputy Prime Minister. A defining moment of Mr Ahern’s three
terms in office as Taoiseach was the successful negotiation of the Good Friday
Agreement in April 1998. Mr Ahern held the Presidency of the European
Council in 2004, presiding over the historic enlargement of the EU to 27
member states. Since leaving Government in 2008 Mr Ahern has dedicated his
time to conflict resolution and is actively involved with many groups around
the world. Current roles include Co-Chair of The Inter Action Council;
Member of the Clinton Global Initiative; Member of the International Group
dealing with the conflict in the Basque Country; Honorary Adjunct Professor
of Mediation and Conflict Intervention in NUI Maynooth; Member of the
Kennedy Institute of NUI Maynooth; Member of the Institute for Cultural
Diplomacy, Berlin; Member of the Varkey Gems Foundation Advisory Board;
Member of Crisis Management Initiative; Member of the World Economic
Forum Agenda Council on Negotiation and Conflict Resolution; Member
of the IMAN Foundation; Advisor to the Legislative Leadership Institute
Academy of Foreign Affairs; Senior Advisor to the International Advisory
Council to the Harvard International Negotiation Programme; and Director
of Co-operation Ireland.

Tecriibeli bir siyaset¢i olan Bertie Ahern bir dizi bakanlik gérevinden sonra
[rlanda Cumbhuriyeti Basbakani olarak gorev yapmustr. Bertie Ahern’in
bagbakanlik yapugi donemdeki en belirleyici gelisme 1998 yilinin Nisan ayinda
Hayirli Cuma Anlagmasr’yla sonuglanan barig goriismesi miizakerelerinin
baglatilmast olmustur. Ahern, 2004 yilinda Avrupa Konseyi bagkanligi gérevini
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yiiriitiirken Avrupa Birligi’'nin iiye iilke sayisinin 27’ye ¢ikug tarihsel siiregte pay1
olan en 6nemli isimlerden biri olmustur. 2008 yilinda aktif siyasetten gekilen
Bertie Ahern o tarihten bu yana biitiin zamanini ¢atisma ¢oziimii ¢aligmalarina
ayirmakta ve bu amagla pek ¢cok grupla temaslarda bulunmaktadir. Ahern’in hali
hazirda sahip oldugu tinvanlar sunlardir: The Inter Action Council Esbaskanligs,
Clinton Kiiresel Insiyatifi Uyeligi, Bask Ulkesindeki Catisma Uzerine Calisma
Yiiriiten Uluslararasit Grup Uyeligi, Irlanda Ulusal Universitesi Arabuluculuk ve
Catismaya Miidahale Boliimii Fahri Profesorliigii, Berlin Kiiltiirel Diplomasi
Enstitiisii Uyeligi, Varkey Gems Vakfi Danigma Kurulu Uyeligi, Kriz Idaresi
Inisiyatifi Uyeligi, Diinya Ekonomik Forumu Miizakere ve Catisma Coziimii
Forumu Konsey Uyeligi, Harvard Uluslararast Miizakere Programi Uluslararast
Danigmanlar Konseyi Basdanismani.
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Dermot Ahern

Dermot Ahern is a former Irish Member of Parliament and Government
Minister and was a key figure for more than 20 years in the Irish peace
process, including in negotiations for the Good Friday Agreement and the St
Andrews Agreement. He also has extensive experience at the EU Council level,
including as a key negotiator and signatory to the Constitutional and Lisbon
Treaties. In 2005, he was appointed by the then UN Secretary General Kofi
Annan, to be a Special Envoy on the issue of UN Reform.

Gegmiste [rlanda Parlamentosu milletvekilligi ve kabinede bakanlik gorevlerinde
bulunan Dermot Ahern, 20 yildan fazla bir siire Irlanda bars siirecinde anahtar
bir rol oynamustir ve bu siire icinde Belfast Anlagmasi (Hayirli Cuma Anlagmasi)
ve St. Andrews Anlasmast icin yapilan miizakerelere dahil olmugstur. AB
Konseyi seviyesinde de 6nemli tecriibeleri olan Ahern, AB Anayasasi ve Lizbon
Antlagmalari siirecinde de 6nemli bir arabulucu ve imzaci olmustur. 2005 yilinda
dénemin Birlesmis Milletler Genel Sekreteri Kofi Annan tarafindan BM Reformu
konusunda &zel temsilci olarak atanmistir.
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b

Prof. Dr. Agkin Asan

Professor Dr. Askin Asan is an executive board member of the Maarif
Foundation, a member of Turkey’s Democracy Platform, and a faculty member
at Istanbul Ticaret University. Elected as a Member of the Turkish Grand
National Assembly from Ankara, Prof. Dr. Asan served as a vice president of
the Parliamentary Assembly of the Mediterranean and was a member of the
Turkish Delegation of the Parliamentary Union of the Organisation of the
Islamic Conference during her time in parliamentary office. She is a former
Deputy Minister of Family and Social Policies (2011-2014) and was Rector of
Avrasya University in Trabzon between 2014-2017.

Maarif Vakfi Miitevelli Heyeti tiyesi ve Tiirkiye Demokrasi Platformu kurucu
tiyesi olan Askin Asan, 23. Dénem'de Ankara Milletvekili olarak Parlamentoda
gorev yaptt. TBMMde Akdeniz Parlamenter Asamblesi (APA) Tiirk Grubu
Baskani, Milli Egitim, Genglik ve Spor Komisyonu ve IKOPAB Tiirk Grubu
Uyesi oldu. 2011-2014 Yillar: arasinda Aile ve Sosyal Politikalar Bakanlig: Bakan
Yardimcist gorevini yiiriittii. 2014-2017 yillart arasinda Avrasya Universitesi'nin
rekeorliigiinii yapan Asan, su an Istanbul Ticaret Universitesi 6gretim iiyesidir.
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Prof. Dr. Mehmet Asutay

Profressor Dr. Mehmet Asutay is a Professor of Middle Eastern and Islamic
Political Economy & Finance at the Durham University Business School, UK.
He researches, teaches and supervises research on Islamic political economy
and finance, Middle Eastern economic development and finance, the political
economy of the Middle East, including Turkish and Kurdish political
economies. He is the Director of the Durham Centre for Islamic Economics
and Finance and the Managing Editor of the Review of Islamic Economics,
as well as Associate Editor of the American Journal of Islamic Social Science.
He is the Honorary Treasurer of the BRISMES (British Society for Middle
Eastern Studies); and of the IAIE (International Association for Islamic

Economics).

Dr. Mehmet Asutay, Ingilteredeki Durham Universitesi'nin Isletme Fakiiltesi’nde
Ortadogu’'nun Islami Siyasal Ekonomisi ve Finanst alaninda profesor olarak gorev
yapmaktadir. Asutay Tiirk ve Kiirt siyasal ekonomisi, Islami siyasal ekonomi,
ve Ortadoguda siyasal ekonomi konularinda dersler vermekte, aragtirmalar
yapmakta ve yapilan aragtirmalara danismanlik yapmaktadir.
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Ali Bayramoglu

Ali Bayramoglu is a writer and political commentator. Since 1994, he
has contributed as a columnist for a variety of newspapers. He is currently
a columnist for A/-Monitor. He is a member of the former Wise Persons
Committee in Turkey, established by then-Prime Minister Erdogan.

Yazar ve siyaset yorumcusu olan Ali Bayramoglu uzun yillar giinliik yayinlanan Yeni
Safak gazetesinde kose yazarligt yapmustir. Recep Tayyip Erdogan’in basbakanlig
doneminde olusturulan Akil Insanlar Heyetinde yer almistir. Bayramoglu kose
yazilarina su an Al-Monitorde devam etmektedir.
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Prof. Christine Bell

Professor Christine Bell is a legal expert based in Edinburgh, Scotland. She
is Professor of Constitutional Law and Assistant Principal (Global Justice) at
the University of Edinburgh, Co-director of the Global Justice Academy, and
a member of the British Academy. She was chairperson of the Belfast-based
human rights organization, the Committee on the Administration of Justice,
from 1995-7, and a founder member of the Northern Ireland Human Rights
Commission established under the terms of the Belfast Agreement. In 1999
she was a member of the European Commission’s Committee of Experts on
Fundamental Rights. She is an expert on transitional justice, peace negotiations,
constitutional law and human rights law. She regularly conducts training on
these topics for diplomats, mediators and lawyers, has been involved as a legal
advisor in a number of peace negotiations, and acted as an expert in transitional
justice for the UN Secretary-General, the Office of the High Commissioner for
Human Rights, and UNIFEM.

[skogya'nin bagkenti Edinburgh’ta faaliyet yiiriiten bir hukukgudur. Edinburgh
Universitesi’nde Anayasa hukuku profesorii olarak ve ayni iiniversite biinyesindeki
Kiiresel Adalet Projesinde Miidiir yardimcist olarak gorev yapmaktadir. Ingiliz
Akademisi iiyesi de olan Bell, 1995-1997 yillari arasinda Belfast merkezli Insan
Haklart 6rgiitii Adalet Idaresi Komisyonu baskani ve Belfast Anlasmast sartlart
cerevesinde kurulan Kuzey Irlanda Insan Haklart Komisyonu kurucu iiyesi olarak
gorev yaptl. 1999da ise Avrupa Komisyonu Temel Haklar Uzmanlar Komitesi
iiyeliginde bulundu.Temel uzmanlk alanlari Gegis Dénemi Adaleti, Baris
Miizakereleri, Anayasa Hukuku ve Insan Haklar1 olan Prof. Bell, ayni zamanda
bu konularda diplomat, arabulucu ve hukukeulara egitim vermekte, BM Genel
Sekreterligi, Insan Haklart Yitksek Komiserligi Ofisi ve UNIFEM’in de dahil
oldugu kurumlarda hukuk danismani olarak gorev yapmaktadur.
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Cengiz Candar

Cengiz Candar is currently a columnist for A/-Monitor, a widely respected
online magazine that provides analysis on Turkey and the Middle East. He is
a former war correspondent and an expert on the Middle East. He served as a
special adviser to the former Turkish president, Turgut Ozal. Cengiz Candar
is a Distinguished Visiting Scholar at the Stockholm University Institute for
Turkish Studies (SUITS).

Kidemli bir gazeteci ve kise yazari olan Candar uzun yillar Radikal gazetesi igin
kose yazarligi yapmistir. Al Monitor haber sitesinde kése yazarligi yapmakeadir.
Ortadogu konusunda énemli bir uzman olan Candar, bir donem savag muhabiri
olarak caligmis veTiirkiye eski Cumhurbaskant merhum Turgut Ozala Gzel
danigmanlik yapmigtir.
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Andy Carl

Andy Carl is an independent expert on conflict resolution and public

participation in peace processes. He believes that building peace is not an act
of charity but an act of justice. He co-founded and was Executive Director of
Conciliation Resources. Previously, he was the first Programme Director with
International Alert. He is currently an Honorary Fellow of Practice at the
School of Law, University of Edinburgh. He serves as an adviser to a number
of peacebuilding initiatives including the Inclusive Peace and Transition
Initiative at the Graduate Institute in Geneva, the Legal Tools for Peace-
Making Project in Cambridge, and the Oxford Research Group, London.

Andy Carl catigma ¢oziimii ve bars siireclerine kamusal katilimin saglanmast
tizerine calisan bagimsiz bir uzmandir. Barigin ingaasinin bir hayirseverlik
faaliyetinden ziyade adaletin yerine getirilmesi cabasi olduguna inanan Carl,
catisma Coziimii alaninda calisan etkili kurumlardan biri olan Conciliation
Resources'un kurucularindan biridir. Bir donem Uluslararast Uyari (International
Alert) isimli kurumda Program Direkedrii olarak gorev yapan Carl, halen
Edinburgh Universitesi Hukuk Fakiiltesi biinyesinde Fahri Bilim Kurulu Uyesi
olarak gorev yapmaktadir. Baris insast iizerine galisan Cenevre Mezunlar Insiyatifi
biinyesindeki Barts ve Gegis Dénemi Inisiyatifi, Cambridge’te yiiriitillen Barisin
Insast igin Yasal Araglar Projesi ve Londrada faaliyet yiiriiten Oxford Arastirma
Grubu gibi bir dizi kurum ve olusuma danismanlik yapmaya devam etmektedir.
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P

-
Dr. Vahap Cogkun
Dr. Vahap Coskun is a Professor of Law at University of Dicle in Diyarbakir

where he also completed his bachelor’s and master’s degrees in law. Cogkun
received his PhD from Ankara University Faculty of Law. He has written for
Serbestiyet and Kurdistan24 online newspaper. He has published books on
human rights, constitutional law, political theory and social peace. Coskun
was a member of the former Wise Persons Commission in Turkey (Central
Anatolian Region).

Dr. Vahap Coskun Diyarbakirda, Dicle Universitesi Hukuk Fakiiltesi'nde 6gretim
liyesidir. Lisans ve lisansiistii egitimini Dicle Universitesi'nde tamamladiktan
sonra Ankara Universitesinde Hukuk Doktoru tamamlamustir. Serbestiyet ve
Kurdistan 24 online gazetesinde makale yazan Cogkun, insan haklari, anayasa
hukuku, siyasal teori ve toplumsal baris konulu kitaplar yayinlamustir. Coskun,
Akil Insanlar Komisyonu'nun I¢ Anadolu bblgesi iiyesiydi.
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Aysegiil Dogan

Aysegiil Dogan is a journalist who has conducted interviews, created news
files and programmes for independent news platforms. She studied at the
Faculty of Cultural Mediation and Communications at Metz University, and
Paris School of Journalism. As a student, she worked at the Ankara bureau of
Agence-France Presse (AFP), the Paris bureau of Courier International and
at the Kurdish service of The Voice of America. She worked as a programme
creator at Radyo Ekin, and as a translator-journalist for the Turkish edition
of Le Monde Diplomatique. She was a lecturer at the Kurdology department
of National Institute of Oriental Languages and Civilizations in Paris. She
worked on political communications for a long time. From its establishment
in 2011 to its closure in 2016, she worked as a programmes coordinator at
IMC TV. She prepared and presented the programme “Giindem Miizakere”
on the same channel.

Bagimsiz haber platformlarina 6zel roportaj, haber dosyasi ve programlar
hazirlayan gazeteci Aysegiil Dogan; Metz Universitesi Medyasyon Kiiltiirel ve
[letisim Fakiiltesi'nin ardindan egitimine Paris Yiiksek Gazetecilik Okulu'nda
devam etti. Okul yillarinda, Fransiz Haber Ajansi-AFP’nin Ankara, Courrier
International’in Paris biirosunda ve Amerika’nin Sesi Kiirtge servisinde gazeteciligi
deneyimledi. Radyo Ekinde programci, Le Monde Diplomatique Tiirkgede
cevirmen gazeteci olarak caligti. Pariste yasadig: siire icinde Dogu Dilleri ve
Medeniyetleri Enstitiisti Kiirdoloji boliimiinde okutmanlik yaptu. Uzunca bir
siire siyaset iletisimi ile ilgilendi. 2011°de kurulan IMC TV 2016da kapatilana
dek; program koordinatérii olarak calisti. Ayni kanalda “Giindem Miizakere”
programini hazirladi ve sundu. Halen iilkesindeki pek cok meslektast gibi etik
ilkelere bagl; bagimsiz bir gazeteci olarak calisma arays, istek ve heyecanini
koruyor.
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Prof. Dr. Fazil Hiisnii Erdem

Dr. Fazil Hiisnii Erdem is Professor of Constitutional Law and Head of the
Department of Constitutional Law at Dicle University, Diyarbakir. In 2007,
Erdem was a member of the commission which was established to draft a
new constitution to replace the Constitution of 1982 which was introduced
following the coup d’etat of 1980. Erdem was a member of the Wise Persons
Committee in Turkey, established by then Prime Minister Erdogan, in the
team that was responsible for the South-eastern Anatolia Region.

Fazil Hiisnii Erdem Dicle Universitesi Hukuk Fakiiltesi Anayasa Hukuku
Anabilim Dali Baskanidir. 2007°de, 1980 darbesinin takiben yiiriirliige giren
1982 darbe anayasasini degistirmek tizere kurulan yeni anayasa hazirlama
komisyonunda yer almistr. Erdem, 2013’de Tiirkiye Cumbhuriyeti Hiikiimeti
tarafindan Demokratik acilim ve ¢dziim siireci kapsaminda olusturulan Akil
Insanlar Heyeti iiyesidir.
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Prof. Dr. Salomén Lerner Febres

Professor Dr. Salomén Lerner Febres holds a PhD in Philosophy from
Université Catholique de Louvain. He is Executive President of the Center
for Democracy and Human Rights and Professor and Rector Emeritus of
Pontifical Catholic University of Peru. He is former President of the Truth
and Reconciliation Commission of Peru. Prof. Lerner has given many talks
and speeches about the role and the nature of university, the problems of
scholar research in higher education and about ethics and public culture.
Furthermore, he has participated in numerous conferences in Peru and other
countries about violence and pacification. In addition, he has been a speaker
and panellist in multiple workshops and symposiums about the work and
findings of the Truth and Reconciliation Commission of Peru. He has received
several honorary doctorates as well as numerous recognitions and distinctions
of governments and international human rights institutions.

Prof. Salomén felsefe alanindaki doktora egitimini BelgikadakiUniversité
Catholique de Louvainde tamamlamigtir. Perudaki Pontifical Catholic
Universitesi'nin onursal rektorii sifatini tasiyan Prof. Salomén Lerner Febres,
ayni finiversite biinyesindeki Demokrasi ve Insan Haklart Merkezi’nin de
bagkanligint yapmaktadir. Peru Hakikat ve Uzlagma Komisyonu eski bagkanidir.
Universitenin rolii ve dogast, akademik ¢alismalarda karsilasilan zorluklar, etik ve
kamu kiiltiirii konulu ¢ok sayida konusma yapmus, siddet ve pasifizm konusunda
Peru bagta olmak tizere pek ¢ok iilkede yapilan konferanslara konugmact olarak
katlmuistir.
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Prof. Mervyn Frost

Professor Mervyn Frost teaches International Relations, and was former Head
of the Department of War Studies, at King’s College London, UK. He was
previously Chair of Politics at the University of Natal, Durban, South Africa
and was President of the South African Political Studies Association. He
currently sits on the editorial boards of International Political Sociology and
the Journal of International Political Theory, among others. He is an expert on
human rights in international relations, humanitarian intervention, justice in
world politics, democratising global governance, the just war tradition in an
era of New Wars, and ethics in a globalising world.

Londradaki King’s College’in Savas Caligmalari béliimiiniin - bagkanligini
yapmaktadir. Daha once Giiney Afrikanin Durban sehrindeki Natal
Universiteside Siyaset Bilimi béliimiiniin baskanligini yapmusur. Giiney Afrika
Siyaset Calismalar1 Enstitiisti Baskanhgi gorevinde de bulunan Profesor Frost,
Insan Haklari ve Uluslararasi Iligkiler, Insancil Miidahale, Diinya Siyasetinde
Adalet, Kiiresel Yonetimin Demokratiklestirilmesi, Yeni Savaslar Déneminde Adil
Savas Gelenegi ve Kiiresellesen Diinyada Etik gibi konularda uzman bir isimdir.
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Martin Griffiths

Martin Griffiths is a senior international mediator and currently the UN’s
Envoy to Yemen. From 1999 to 2010 he was the founding Director of the
Centre for Humanitarian Dialogue in Geneva where he specialised in
developing political dialogue between governments and insurgents in a
range of countries across Asia, Africa and Europe. He is a co-founder of Inter
Mediate, a London based NGO devoted to conflict resolution, and has worked
for international organisations including UNICEF, Save the Children, Action
Aid, and the European Institite of Peace. Griffiths has also worked in the
British Diplomatic Service and for the UN, including as Director of the
Department of Humanitarian Affairs (Geneva), Deputy to the Emergency
Relief Coordinator (New York), Regional Humanitarian Coordinator for the
Great Lakes, Regional Coordinator in the Balkans and Deputy Head of the
Supervisory Mission in Syria (UNSMIS).

Ust diizeyde uluslararasi bir arabulucu olan Martin Griffiths, uluslararast bir
arabulucudur ve yakin zamanda BM Yemen Ozel Temsilcisi olarak atanmustir.
Asya, Afrika ve Avrupa kitalarindaki ¢esitli iilkelerde hiikiimetler ile isyanct
gruplar arasinda siyasal diyalog gelistirilmesi {izerine galisan Cenevre'deki Insani
Diyalog Merkezi'nin (Centre for Humanitarian Dialogue) kurucu direkeérii olan
Martin Griffiths 1999-2010 yillart arasinda bu gorevi siirdiirmiistiir. Catisma
¢oziimii Uzerine calisan Londra merkezli Inter Mediate’in kuruculari arasinda
bulunan Geriffiths, UNICEE Save the Children ve Action Aid isimli uluslararast
kurumlarda da gorev yapmustir. Ingiltere Diplomasi Servisi'ndeki hizmetlerinin
yant sira Birlesmis Milletler biinyesinde Cenevre Ofisi'nde Insani Faaliyetler
Boliimir'nde yonetici, New York ofisinde Acil Yardim Koordinatorii yardimeiligy,
Biiyiik Goller (Great Lakes) bélgesinde Insani Yardim Koordinatérii, Balkanlarda
BM Bolgesel Koordinatérii ve BM eski Genel Sekreteri Kofi Annan’in BM ve Arap
Birligi adina Suriye 6zel temsilciligi yapugi dénemde kendisine bag danigmanlik

yapmustir.
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Kezban Hatemi

Kezban Hatemi holds an LL.B. from Istanbul University and is registered
with the Istanbul Bar Association. She has worked as a self employed lawyer,
as well as Turkey’s National Commission to UNESCO and a campaigner
and advocate during the Bosnian War. She was involved in drafting the
Turkish Civil Code and Law of Foundations as well as in preparing the legal
groundwork for the chapters on Religious Freedoms and Minorities and
Community Foundations within the Framework Law of Harmonization
prepared by Turkey in preparation for EU accession. She has published articles
on women’s, minority groups, children, animals and human rights and the
fight against drugs. She is a member of the former Wise Persons Committee
in Turkey, established by then Prime Minister Erdogan, and sits on the Board
of Trustees of the Technical University and the Darulacaze Foundation.

Istanbul Universitesi Hukuk Fakiiltesinden mezun olduktan sonra Istanbul
Barosuna kayitli olarak avukatlik yapmaya baglamisur. Serbest avukatlik
yapmanin yant sitra UNESCO Tiirkiye Milli Komisyonu'nda hukuke¢u olarak
gorev yapmus, Bosna savast sirasinda siirdiiriilen savas karsiti kampanyalarda aktif
olarak yer almugtir. Tiirkiye'nin Avrupa Birligi'ne tiyelik siireci geregi hazirlanan
Uyum Yasalart Cergeve Yasasinin Dini Ozgiirliikler, Azinliklar ve Vakiflar ile
ilgili boliimlerine iliskin hukuki ¢aligmalarda yer almus, Tiirk Ceza Kanunu ve
Vakiflar Kanunu’'nun taslaklarinin hazirlanmasinda gérev almustir. Insan haklari,
kadin haklari, azinlik haklari, cocuk haklari, hayvan haklart ve uyusturucu ile
miicadele konularinda ¢ok sayida yazili eseri vardir. Recep Tayyip Erdogan'in
basbakanligi doneminde olusturulan Akil Insanlar Heyetinde yer almistir. Bunun
yani sira [stanbul Universitesi ile Dariilacaze Vakfi Miitevelli heyetlerinde gorev
yapmaktadir.
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Dr. Edel Hughes

Dr. Edel Hughes is a Senior Lecturer in Law at Middlesex University. Prior

to joining Middlesex University, Dr Hughes was a Senior Lecturer in Law at
the University of East London and a Lecturer in Law and the University of
Limerick. She was awarded an LL.M. and a PhD in International Human
Rights Law from the National University of Ireland, Galway, in 2003 and
2009, respectively. Her research interests are in the areas of international
human rights law, public international law, and conflict transformation, with
a regional interest in Turkey and the Middle East. She has published widely
on these areas.

Dr. Edel Hughes, Middlesex Universitesi Hukuk Fakiiltesi'nde kidemli 6gretim
{iyesidir. Daha 6nce Dogu Londra Universitesi Hukuk Fakiiltesi ve Limerick
Universitesi'nde gorev yapan Hughes, doktorasini 2003-2009 yillari arasinda
Irlanda Ulusal Universitesi'nde Uluslararast Insan Haklarr Hukuku alaninda
tamamlamigtur. Hughes'un bir¢ok yaymninin da bulundugu calisma alanlari
icinde, Orta Dogu’yu ve Tiirkiye'yi de kapsayan sekilde, uluslararasi insan haklari
hukuku, uluslararast kamu hukuku ve ¢atisma ¢dziimii yer almaktadir.
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Kadir inanir

Kadir Inanir was born in 1949 Fatsa, Ordu. He is an acclaimed actor and
director, and has starred in well over a hundred films. He has won several
awards for his work in Turkish cinema. He graduated from Marmara
University Faculty of Communication. In 2013 he became a member of the
Wise Persons Committee for the Mediterranean region.

Unlii oyuncu ve yonetmen Kadir Inanir, 100G agkin filmde rol almig ve
Tirk sinemasina katkilarindan dolay1 pek ¢ok odiile layik goriigmiistiir. 1949
senesinde Ordu, Fatsada dogan Inanir, Marmara Universitesi Iletisim Fakiiltesi
Radyo-Televizyon Béliimiinden mezun olmustur. 2013 senesinde baris siirecini
yonetmek amaciyla kurulan Akil Insanlar Heyeti'ne Akdeniz Bélgesi temsilcisi
olarak girmistir.
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Prof. Dr. Ahmet insel

Professor Ahmet Insel is a former faculty member of Galatasaray University
in Istanbul, Turkey and Paris 1 Panthéon Sorbonne University, France. He
is Managing Editor of the Turkish editing house, Iletisim, and member of
the editorial board of monthly review, Birikim. He is a regular columnist
at Cumburiyet newspaper and an author who published several books and
articles in both Turkish and French.

[letisim Yayinlart Yayin Kurulu Koordinatorliigiinii yiiriiten Ahmet Insel,
Galatasaray Universitesi ve Paris 1 Panthéon-Sorbonne Universitesi'nde 6gretim
tiyesi olarak gérev yapmustir. Birikim Dergisi yayin kolektifi tiyesi ve Cumhuriyet
Gazetesinde kose yazaridir. Tiirkge ve Fransizca olmak tizere gok sayida kitabi ve
makalesi bulunmakrtadir.
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Avila Kilmurray

Avila Kilmurray is a founding member of the Northern Ireland Women’s
Coalition. She was part of the Coalition’s negotiating team for the Good
Friday Agreement and has written extensively on community action, the
women’s movement and conflict transformation. She serves as an adviser on
the Ireland Committee of the Joseph Rowntree Charitable Trust as well as a
board member of Conciliation Resources (UK) and the Institute for British
Irish Studies. She was the first Women’s Officer for the Transport & General
Workers Union for Ireland (1990-1994) and from 1994-2014 she was Director
of the Community Foundation for Northern Ireland, managing EU PEACE
funding for the re-integration of political ex-prisoners in Northern Ireland as
well as support for community-based peace building. She is a recipient of the
Raymond Georis Prize for Innovative Philanthropy through the European
Foundation Centre. Kilmurrary is working as a consultant with The Social
Change Initiative to support work with the Migrant Learning Exchange
Programme and learning on peace building.

Avila Kilmurray, Kuzey Irlanda Kadin Koalisyonu'nun kurucusudur ve bu siyasi
partinin temsilcilerinden biri olarak Hayirli Cuma Anlagmasi miizakerelerine
kaulmisur. Toplumsal tepki, kadin hareketi ve catugmanin doniisiimii gibi
konularda gok sayida yazli eseri vardir. Birlesik Krallik ve Irlandada aralarinda
Conciliation Resources (Uzlasma Kaynaklari), the Global Fund for Community
Foundations (Toplumsal Vakiflar icin Kiirsel Fon) , Conflict Resolution Services
Ireland (irlanda Catisma Coziimii Hizmetleri) ve the Institute for British Irish
Studies (Britanya ve Irlanda galismalari Enstitiisii) isimli kurumlarda yonetim
kurulu tyesi olarak gorev yapmaktadir. 1990-94 yillari arasinda Ulasim ve
Genel Isciler Sendikasr'nda Kadinlardan Sorumlu Yonetici olarak calismis ve
bu gorevi yerine getiren ilk kadin olmugtur. 1994-2014 yillar1 arasinda Kuzey
[rlanda Toplum Vakfrnin direkeorliigiinii yapmis ve bu gorevi sirasinda eski
siyasi mahkumlarin yeniden entegrasyonu ile barigin toplumsal zeminde yeniden
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ingasina dair Avrupa Birligi fonlarinin idaresini yiirtitmistiir. Avrupa Vakiflar
Merkezi tarafindan verilen Yenilik¢i Hayirseverler Raymond Georis Odiilir'niin

de sahibidir.
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Prof. Ram Manikkalingam

Professor Ram Manikkalingam is founder and director of the Dialogue
Advisory Group, an independent organisation that facilitates political
dialogue to reduce violence. He is a member of the Special Presidential Task
Force on Reconciliation in Sri Lanka and teaches politics at the University
of Amsterdam. Previously, he was a Senior Advisor on the Sri Lankan peace
process to then President Kumaratunga. He has served as an advisor with
Ambassador rank at the Sri Lanka Mission to the United Nations in New York
and prior to that he was an advisor on International Security to the Rockefeller
Foundation. He is an expert on issues pertaining to conflict, multiculturalism
and democracy, and has authored multiple works on these topics. He is a
founding board member of the Laksham Kadirgamar Institute for Strategic
Studies and International Relations, Colombo, Sri Lanka.

Amsterdam Universitesi Siyaset Bilimi Boliimii' nde misafir Profesér olarak gorev
yapmaktadir. Sri Lanka devlet bagkanina baris siireci icin danigmanlik yapmigtir.
Danigmanlik gorevini hala siirdiirmektedir. Uzmanlik alanlari arasinda ¢atigma,
cokkiiltiirliilitk, demokrasi gibi konular bulunan Prof. Ram Manikkalingam,
Sri Lankadaki Laksham Kadirgamar Stratejik Calismalar ve Uluslararast {ligkiler
Enstitiisitniin kurucu iiyesi ve yonetim kurulu iiyesidir.
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Bejan Matur

Bejan Matur is a renowned Turkey-based author and poet. She has published
ten works of poetry and prose. In her writing she focuses mainly on Kurdish
politics, the Armenian issue, minority issues, prison literature and women’s
rights. She has won several literary prizes and her work has been translated
into over 28 languages. She was formerly Director of the Diyarbakir Cultural
Art Foundation (DKSV). She is a columnist for the Daily Zaman, and
occasionally for the English version, Today’s Zaman.

Tiirkiye'nin 6nde gelen sair ve yazarlarindan biridir. Siir ve gazetecilik alaninda
yaytmlanmug 10 kitab: bulunmaktadir. 2012 yilinin bagina kadar yazdig: diizenli
kése yazilarinda Kiirt siyaseti, Ermeni sorunu, giindelik siyaset, azinlik sorunlari,
cezaevi yazilari ve kadin sorunu gibi konular: islemistir. Yapitlar: 28 degisik dile
cevrilen Matur, ¢ok sayida edebiyat 6diilit sahibidir. Diyarbakir Kiiltiir ve Sanat
Vakfi Kurucu Bagkanligi gorevinde bulunmusgtur.

o
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Prof. Monica McWilliams

Professor Monica McWilliams teaches in the Transitional Justice Institute
at Ulster University in Northern Ireland. She currently serves on a three-
person panel established by the Northern Ireland government to make
recommendations on the disbandment of paramilitary organisations
in Northern Ireland. During the Northern Ireland peace process, Prof.
McWilliams co-founded the Northern Ireland Women’s Coalition political
party and was elected as a delegate to the Multi-Party Peace Negotiations,
which took place in 1996 to 1998. She was also elected to serve as a member
of the Northern Ireland Legislative Assembly from 1998 to 2003. Prof.
McWilliams is a signatory of the Belfast/Good Friday Agreement and has
chaired the Implementation Committee on Human Rights on behalf of the
British and Irish governments. For her role in delivering the peace agreement
in Northern Ireland, Prof. McWilliams was one recipient of the John F.
Kennedy Leadership and Courage Award.

Prof. Monica McWilliams, Ulster Universitesi'ndeki Gegis Donemi Adaleti
Enstitiisi'ne bagli Kadin Calismalar1 Bélimi'nde 6gretim iyesidir. 2005-
2011 yillart arasinda Kuzey Irlanda Insan Haklari Komisyonu Komiseri olarak
Kuzey Irlanda Haklar Beyannamesi igin tavsiyeler hazirlamaktan sorumlu olarak
gorev yapmistir. Kuzey Irlanda Kadin Koalisyonu'nun kurucularindan olan
Prof. McWilliams 1998 yilinda Belfast (Hayirli Cuma) Baris Anlasmasi’nin
imzalanmastyla sonuglanan Cok Partili Barig Gortigmeleri’nde yer almistr.
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Hanne Melfald

Hanne Melfald worked with the Norwegian Ministry of Foreign Affairs
for eight years including as the Senior Adviser to the Secretariat of the
Foreign Minister of Norway before she became a Project Manager in HD’s
Eurasia office in 2015. She previously worked for the United Nations for
six years including two years with the United Nations Assistance Mission
in Afghanistan as Special Assistant to the Special Representative of the
Secretary-General. She has also worked for the United Nations Office for the
Coordination of Humanitarian Affairs in Nepal and Geneva, as well as for the
Norwegian Refugee Council and the Norwegian Directorate of Immigration.
Melfald has a degree in International Relations from the University of Bergen
and the University of California, Santa Barbara, as well as a Master’s degree in
Political Science from the University of Oslo.

Hanne Melfald, basdanigsmanlik dahil olmak iizere 8 yil boyunca Norveg Disisleri
Bakanlig: biinyesinde cesitli gorevlerde bulunmus, 2015 yilindan itibaren Insani
Diyalog i¢in Merkez isimli kurumun Avrasya biriminde Proje Mudiirii olarak
calismaya baglamistir. Gegmiste Birlesmis Milletler biinyesinde gorev almug,
bu gorevi sirasinda 2 yil boyunca Birlesmis Milletlerin Afganistan Yardim
Misyonunda BM Genel Sekreteri Ozel Temsilcisi olarak gorev yapmistir. Ayrica
Birlesmis Milletler Cenevre Yerleskesi biinyesinde bulunan Nepal Insani Yardim
Koordinasyon Ofisinde de gorev almistir. Bir donem Norveg Siginmacilar Konseyi
ve Norveg Gogmenlik Isleri Miidiirliigiinde galisan Hanna Melfald Norveg'in
Bergen ve ABD’nin Kaliforniya Universitelerinde aldigt Uluslararast [ligkiler
egitimini Olso Universitesinde aldigi Siyaset Bilimi yiiksek lisans egitimiyle
tamamlamustir.
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Roelf Meyer

Meyer is currently a consultant on international peace processes having advised
parties in Northern Ireland, Sri Lanka, Rwanda, Burundi, Iraq, Kosovo, the
Basque Region, Guyana, Bolivia, Kenya, Madagascar, and South Sudan.
Meyer’s experience in international peace processes stems from his involvement
in the settlement of the South African conflictin which he was the government’s
chief negotiator in constitutional negotiations with the ANC’s chief negotiator
and current South African President, Cyril Ramaphosa. Negotiating the end
of apartheid and paving the way for South Africa’s first democratic elections
in 1994, Meyer continued his post as Minister of Constitutional Affairs in the
Cabinet of the new President, Nelson Mandela. Meyer retired as a Member
of Parliament and as the Gauteng leader of the National Party in 1996 and
co-founded the United Democratic Movement (UDM) political party the
following year. Retiring from politics in 2000, Meyer has since held a number
of international positions, including membership of the Strategy Committee
of the Project on Justice in Times of Transition at Harvard University.

Roelf Meyer, Giiney Afrikadaki baris siirecinde iktidar partisi Ulusal Parti adina
basmiizakereci olarak gorev yapmustir. O donem Afrika Ulusal Kongresi (ANC)
adina bagmiizakereci olarak gorev yapan ve su an Giiney Afrika devlet bagkant olan
Cyril Ramaphosa ile birlikre yiiriittiigii miizakereler sonrasinda Giiney Afrikadaki
wrker apartheid rejim sona erdirilmis ve 1994 yilinda iilkedeki ilk 6zgiir secimlerin
yapilmast saglanmigstir. Yapilan se¢im sonrasi yeni devlet baskani secilen Nelson
Mandela kurdugu ilk hiikiimette Roelf Meyer'e Anayasal Iliskilerden Sorumlu
Bakan olarak gorev vermistir. Roelf Meyer 2011-2014 yillari arasinda Giiney
Afrika Savunma Degerlendirme Komitesine baskanlik yapmus, ayni zamanda
aktif olan bazt baris siireglerine dahil olarak Kuzey Irlanda, Sri Lanka, Ruanda,
Burundi, Irak, Kosova, Bask Bélgesi, Guyana, Bolivya, Kenya, Madagaskar ve
Giiney Sudan'da catisan taraflara danismanlik yapmistr.
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Mark Muller QC
Mark Muller, QC, is a senior advocate at Doughty Street Chambers (London)

and the Scottish Faculty of Advocates (Edinburgh) where he specialises in
public international law and human rights. Muller is also currently on the
UN Department of Political Affairs Standby Team of Mediation Experts and
is the UN Special Envoy to Syria in the Syrian peace talks. He has many years’
experience of advising numerous international bodies, such as Humanitarian
Dialogue (Geneva) and Inter-Mediate (London) on conflict resolution,
mediation, confidence-building, ceasefires, power-sharing, humanitarian law,
constitution-making and dialogue processes. Muller also co-founded Beyond
Borders and the Delfina Foundation.

Mark Muller Londra merkezli Doughty Street Chambers Hukuk Biirosu'na
ve Edinburgdaki Iskog Avukatlar Birligi'ne bagl olarak calisan tecriibeli bir
hukukeudur. Uluslararast kamu hukuku ve insan haklart hukuku alaninda uzman
olan Muller, Afganistan, Libya, Irak ve Suriye gibi cesitli causma alanlarinda
uzun seneler catisma ¢dziimi, arabuluculuk, catismasizlik ve iktidar paylagimi
konusunda danigmanlik hizmeti vermistir. 2005'den bu yana Insani Diyalog icin
Merkez (Centre for Humanitarian Dialogue), Catisma Otesi (Beyond Borders)
ve Inter Mediate (Arabulucu) isimli kurumlara kidemli danigmanlik yapmakeadir.
Harvard Hukuk Fakiiltesi {iyesi olan Muller bir donem Ingiltere ve Galler Barosu
Insan Haklari Komisyonu baskanligi ve Barolar Konseyi Hukukun Ustiinliigii
Birimi bagkanlig1 gorevlerini de ytirtitmiistiir. Kiiltiirel diyalog yoluyla barist ve
uluslararasi anlayist tesvik etme amaciyla Iskogya'da kurulan Sinirlar Otesi (Beyond
Borders) isimli olusumun kurucusu olan Muller halen BM Siyasal iliskiler Birimi
biinyesindeki Arabulucular Destek Ekibinde Kidemli Arabuluculuk Uzmani
olarak gorev yapmaktadir.
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Avni Ozgiirel

Mehmet Avni Ozgiirel is a Turkish journalist, author and screenwriter. Having
worked in several newspapers such as Daily Subah and Radikal, Ozgiirel is
currently the editor in chief of the daily Yeni Birlik and a TV programmer at
TRT Haber. He is the screenwriter of the 2007 Turkish film, Zincirbozan, on
the 1980 Turkish coup d’état, Sultan Avrupa’da (2009), on Sultan Abdiilaziz’s
1867 trip to Europe; and Mahpeyker (2010): Kisem Sultan, on Késem Sultan.
He is also the screenwriter and producer of 2014 Turkish film, Darbe (Coup),
on the February 07, 2012 Turkish intelligence crisis. In 2013 he was appointed
a member of the Wise Persons Committee in Turkey established by then
Prime Minister Erdogan.

Gazeteci-yazar Avni Ozgiirel, uzun yillar Milliyet, Aksam, Sabah ve Radikal
gibi cesitli gazetelerde haber miidiirliigii ve kése yazarligi yapu. 2013 yilinda
Tiirkiye Cumhuriyeti Hitkiimeti tarafindan Demokratik acilim ve ¢dziim siireci
kapsaminda olusturulan Akil Insanlar Heyeti iyesidir. 1980 darbesini konu eden
belgesel film Zincibozan (2007), Sultan Abdiilazizin 1867'de Avrupa’ya yapugi
yolculugu konu eden Sultan Avrupada (2009), Mahpeyker: Késem Sultan (2010)
ve 7 Subat Milli Istihbarat Tegkilati (MIT) operasyonunun anlatildigi “Darbe”
filmleri senaristligini ve yapimciligini iistlendigi projeler arasindadir. Ozgiirel,
su anda Yeni Birlik gazetesinin sahibi ve genel yayin yonetmenidir. Ayrica TRT
Haberde program yapmakradir.
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Prof. John Packer

Professor John Packer is Associate Professor of Law and Director of the Human
Rights Research and Education Centre (HRREC) at the University of Ottawa
in Canada. Prof. Packer has worked for inter-governmental organisations
for over 20 years, including in Geneva for the UN High Commissioner for
Refugees, the International Labour Organisation, and for the UN High
Commissioner for Human Rights. From 1995 to 2004, Prof. Packer served
as Senior Legal Adviser and then the first Director of the Office of the OSCE
High Commissioner on National Minorities in The Hague. In 2012 — 2014,
Prof. Packer was a Constitutions and Process Design Expert on the United
Nation’s Standby Team of Mediation Experts attached to the Department
of Political Affairs, advising in numerous peace processes and political
transitions around the world focusing on conflict prevention and resolution,
diversity management, constitutional and legal reform, and the protection of
human rights.

Dr. John Packer Kanadada Ottawa Universitesi Hukuk Fakiiltesi'nde docent
ve Insan Haklart Arastirma ve Egitim Merkezi (Human Rights Research and
Education Centre) miidiiriidiir. 20 yil boyunca Packer BM Miilteciler Yiiksek
Komiserligi, Uluslararast Calisma Orgiitii ve BM Insan Haklar Yiiksek
Komiserligi gibi Cenevrede bulunan hiikiimetler arasi érgiitlerde calismigtir.
1995’ten 2004’e kadar Laheyde Packer Kidemli Hukuk Danismani, ardindan
da Ulusal Azinliklar Yiiksek Komiserligi birinci miidiirii olarak gorev almistir.
2012-2014 yillarinda Packer BM Arabuluculuk Uzmanlar Ekibi siyasi iligkiler
biriminde Anayasa ve Siireclerin Tasarimi Uzmani olarak yer aldi. Diinyadaki
bircok bars siireci ve siyasi gecisler konusunda danismanlik yapan Pecker, catigma
onleme ve ¢oziimii, gesitlilik yonetimi, anayasa ve hukuk reformlart ve insan
haklari korumasina odaklanmistir.
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Jonathan Powell

Jonathan Powell is the founder and CEO of Inter Mediate, an NGO devoted
to conflict resolution around the world. In 2014, Powell was appointed by
former Prime Minister David Cameron to be the UK’s Special Envoy to Libya.
He also served as Tony Blair’s Chief of Staff in opposition from 1995 to 1997
and again as his Chief of Staff in Downing Street from 1997 to 2007. Prior to
his involvement in British politics, Powell was the British Government’s chief
negotiator on Northern Ireland from 1997 to 2007 and played a key part in
leading the peace negotiations and its implementation.

Ortadogu, Latin Amerika ve Asyada yasanan catigmalarin ¢oztimii tizerine ¢alisan
ve devletten bagimsiz arabuluculuk kurumu olan Birlesik Krallik merkezli Inter
Mediate’'in kurucusudur ve Icra Kurulu Baskanidir. 2014 yilinda Birlesik Krallik
Basbakani David Cameron tarafindan Libya konusunda Ozel Temsilci olarak
atanmugstir. 1995-2007 yillart arasinda Birlesik Krallik eski Bagbakani Tony Blair
kabinesinde Bagbakanlik Personel Daire Baskanlig1 gorevinde bulunmus, 1997
yilindan itibaren Kuzey Irlanda sorununun ¢bziimii igin yapilan goriismelere
Britanya adina basmiizakereci olarak katlmistir. 1978-79 yillart arasinda BBC ve
Granada TV igin gazeteci olarak ¢alismis, 1979-1994 yillar1 arasinda ise Britanya
adina diplomatlik yapmistir.
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Sir Kieran Prendergast

Sir Kieran Prendergast is a former British diplomat who served as the Under-
Secretary General for Political Affairs at the United Nations from 1997 to 2005
and as High Commissioner to Kenya from 1992 to 1995 and to Zimbabwe
from 1989 to 1992. During his time at the UN, Prendergast stressed the
human rights violations and ethnic cleansing that occurred during the War in
Darfur and was involved in the 2004 Cyprus reunification negotiations. Since
his retirement from the UN, he has conducted research at the Belfer Center
for Science and International Affairs (United States) and is a member of the
Advisory Council of Independent Diplomat (United States). Prendergast
also holds a number of positions, including Chairman of the Anglo-Turkish
Society, a Trustee of the Beit Trust, and Senior Adviser at the Centre for
Humanitarian Dialogue.

Birlesik Krallik Disisleri Bakanligt biinyesinde aralarinda Kibris, Tiirkiye, Israil,
Hollanda, Kenya ve ABD'de diplomat olarak ¢aligmistir. Birlesik Krallik Disisleri
ve Milletler Toplulugu Biirosu'nun (Foreign and Commonwealth Office) Giiney
Afrikadaki Apartheid rejimi ve Namibya konulariyla ilgilenen birimine bagkanlik
etmistir. Bir ddnem BM Siyasal liskiler Biriminde Miistesar olarak calismis, BM
Genel Sekreteri’nin Baris ve Giivenlik konulu ydnetim kurulu toplanularinin
diizenleyiciligini yapmus, Afganistan, Burundi, Kibris, Demokratik Kongo
Cumbhuriyeti, Dogu Timor gibi bélgelerde baris ¢abalarina dahil olmustur.
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Rajesh Rai

Rajesh Rai was called to the Bar in 1993 with his areas of expertise including

human rights law, immigration and asylum law, and public law. He has been
treasurer of IMCB Chambers (London) since 2015 and has also been a Director
of an AIM-listed investment company where he led their renewable energy
portfolio. Rai is a frequent lecturer on a wide variety of legal issues, including
immigration and asylum law and freedom of experience (Bar of Armenia),
minority linguistic rights (European Parliament), and women’s and children’s
rights in areas of conflict (cross-border conference to NGOs working in
Kurdish regions). He is also Founder Director of HIC, a community centred
NGO based in Cameroon.

1993 yilinda Ingiltere ve Galler Barosu'na kaydolmustur. Insan Haklari Hukuku,
Goégmenlik ve Siginma Hakki hukuku ile Kamu Hukuku temel uzmanlik
alanlaridir. Kamerun'daki HIC isimli sivil toplum 6rgiitii ile Ugandadaki Human
Energy isimli sirketin kurucusudur. Bir dsnem The Joint Council for the Welfare
of Immigrants — JCWI — (Gégmenlerin Refahi igin Ortak Konsey) direktorliigiini
yapmustir. Bagta Ingiltere ve Galler Barosu Insan Haklart Komisyonu adina olmak
tizere uluslararast alanda 6zellikle Avrupa, Asya, Afrika, ABD ve Hindistan'da ¢ok
cesitli hukuki konular iizerine seminerler ve dersler vermistir.
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Sir David Reddaway

Sir David Reddaway is a retired British diplomat currently serving as Chief
Executive and Clerk of the Goldsmiths’ Company in London. During his
previous career in the Foreign and Commonwealth Office, he served as
Ambassador to Turkey (2009-2014), Ambassador to Ireland (2006-2009),
High Commissioner to Canada (2003-2006), UK Special Representative for
Afghanistan (2002), and Charge d’Affaires in Iran (1990-1993). His other
assignments were to Argentina, India, Spain, and Iran, where he was first
posted during the Iranian Revolution.

Halen gegsitli ozel sirket ve tniversitelere danisman, yonetim kurulu iyesi ve
konsiiltasyon uzmani olarak hizmet etmektedir. 2016 yilinin Ocak ayindan
bu yana Londra Universitesi biinyesindeki Goldsmith Koleji'nde Konsey iiyesi
ve Goldsmith sirketinde yonetici katip olarak gorev yapmaya basglamistr.  Bir
donem Birlesik Krallik adina Tiirkiye ve Irlanda Cumhuriyeti Biiyiikelgisi olarak
gorev yapan Reddaway bu gorevinden once Birlesik Krallik adina Kanadada
Yiiksek Misyon Temsilcisi, Afganistan'da Ozel Temsilci, Iranda ise Diplomatik
temsilci olarak gorevyapmustir. Bu gérevlerinin yant sira Ispanya, Arjantin, ve
Hindistan'da diplomatik gdrevler iistlenmistir.
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Prof. Naomi Roht-Arriaza

Professor Naomi Roht-Arriaza is a Distinguished Professor of Law at the
Hastings College of Law, University of California (San Francisco) and is
renowned globally for her expertise in transitional justice, international
human rights law, and international humanitarian law. She has extensive
knowledge of, and experience in, post-conflict procedures in Latin America
and Africa. Roht-Arriaza has contributed to the defence of human rights
through legal and social counselling, her position as academic chair, and her
published academic works.

Prof. Naomi Roht-Arriaza Amerika Birlesik Devletlerinin San Francisco
sehrindeki UC Hastings College of the Law isimli Hukuk okulunda égretim
tiyesi olarak gérev yapmaktadir. Gegis Donemi Adaleti, Insan Haklar: Thlalleri,
Uluslararast Ceza Hukuku ve Kiiresel Cevre Sorunlart gibi konular uzmanlik
alanina girmekeedir.
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Prof. Dr. Mehmet Ufuk Uras

Mehmet Ufuk Uras is a co-founder and member of social liberal Greens
and the Left Party of the Future, founded as a merger of the Greens and the
Equality and Democracy Party. He was previously a former leader of the now-
defunct University Lecturers’ Union (Ogretim Elemanlari Sendikasi) and was
elected the chairman of Freedom and Solidarity Party in 1996. Ufuk resigned
from the leadership after the 2002 general election. Ufuk ran a successful
campaign as a “common candidate of the Left”, standing on the independents’
ticket, backed by Kurdish-based Democratic Society Party and several left-
wing, environmentalist and pro-peace groups in the 2007 general election. He
resigned from the Freedom and Solidarity Party on 19 June 2009. After the
Democratic Society Party was dissolved in December 2009, he joined forces
with the remaining Kurdish MPs in the Peace and Democracy Party group.
On 25 November 2012, he became a co-founder and member of social liberal
Greens and the Left Party of the Future, founded as a merger of the Greens
and the Equality and Democracy Party. Ufuk is a member of the Dialogue
Group and is the writer of several books on Turkish politics.

Prof. Dr. Mehmet Ufuk Uras Istanbul Universitesi Iktisat Fakiiltesi’'nde lisans,
yiiksek lisans ve doktora 6grenimini tamamladiktan sonra, milletvekili secilene
kadar Istanbul Universitesi [ktisat Fakiiltesi, Siyaset Bilimi ve Uluslararast ligkiler
Boliimi'nde yardimer dogent doktor olarak gorev yapmustir. 22 Temmuz 2007
genel segimlerinde Istanbul 1. Bélgeden bagimsiz milletvekili adayr olmustur.
Segimlerin sonucunda %3,85 orantyla yani 81.486 oy alarak Istanbul 1. Bolge'den
bagimsiz milletvekili olarak 23. donem meclisine girmistir. Secimler 6ncesinde
liderliginden ayrildigi Ozgiirliik ve Dayanisma Partisi (ODP) Genel bagkanligina
11 Subat 2008de yapilan 5. Olagan Kongresi'ni takiben geri dénmiistiir. 17
Haziran 2009 tarihinde, partinin dar grupcu bir anlayisa kaydigt diisiincesi ve
sol siyasetin daha genis bir yelpazeye ulasmasi iddiasiyla bir grup arkadagiyla
Ozgiirliik ve Dayanisma Partisi’'nden istifa etmigtir. ODP’den ayrilisiyla birlikee
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Esitlik ve Demokrasi Partisi kurulus siirecine kaulmigtir. DTP’nin 19 kisiye diisiip
grupsuz kalmasindan sonra, Kiirt sorununun parlamentoda ¢éziilmesi gerektigini
savunarak Baris ve Demokrasi Partisi (BDP) grubuna katlmustir. Ufuk Uras, se¢cim
siirecinde, kurulus cagrisini yapugi Esitlik ve Demokrasi Partisi’ne iiye olmustur.
25 Kasim 2012'de kurulan Yesiller ve Sol Gelecek Partisinin kurucularindandir
ve aynt zamanda PM iiyesidir. Uras'n ¢ok sayidaki yayinlari arasinda “ODP
Séylesileri”, “Ideolojilerin Sonu mu?” (Marksist Arastirmalart Destek Odiilii),
“Sezgiciligin Sonu mu?”, “Baska Bir Siyaset Miimkiin”, “Kurtulug Savasinda Sol”,
“Siyaset Yazilar” ve “Alternatif Siyaset Arayislar” “Sokaktan Parlamentoya” “S6z
Meclisten Disar1” ve “Meclis Notlart” adli kitaplart da bulunmakeadir.
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Prof. Dr. Sevtap Yokus

Professor Dr Sevtap Yokus is a Law Faculty Member at Istanbul Altinbas
University in the Department of Constitutional Law. She holds a PhD in
Public Law from the Faculty of Law, Istanbul University, awarded in 1995
for her thesis which assessed the state of emergency regime in Turkey with
reference to the European Convention on Human Rights. She is a widely
published expert in the areas of Constitutional Law and Human Rights
and has multiple years’ experience of working as a university lecturer at
undergraduate, postgraduate and doctoral level. She also has experience of
working as a lawyer in the European Court of Human Rights.

Prof. Dr. Sevtap Yokus Istanbul Altinbas Universitesi Anayasa Hukuku Anabilim
Dalt 6gretim {iyesidir. Istanbul Universitesi Hukuk Fakiiltesi Kamu Hukuku
Doktora Programi biinyesinde basladigi doktorasini “Avrupa Insan Haklart
Sozlesmesi’nin Tiirkiyede Olaganiistii Hal Rejimine Eckisi” baglikli tezle 1995
yilinda tamamlamistur. Akademik gorevi sirasinda lisans, yiiksek lisans ve
doktora asamasinda dersler veren Prof. Dr. Yokus o6zellikle Anayasa Hukuku
ve Insan haklart Hukuk alaninda uzmanlagmstir. Ayrica Avrupa Insan Haklari
Mahkemesi’ne bagvuruda pratik avukatlik deneyimi de bulunmakeadir.
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