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Foreword

This assessment prepared for Democratic Progress Institute (DPI)
by Constitutional Lawyer Prof. Dr. Sevtap Yokus provides an
analysis of the June 2018 presidential and parliamentary elections
in Turkey. It goes on to consider the potential impacts of the
subsequent transition from a parliamentary-oriented political
tradition to a new presidential system on democratisation processes
in the country. The paper addresses crucial questions of how the
relationship between the executive and the legislature will play
out in the implementation of this new system, including how the
legislative branch will take up the role created for it in this new
period. In considering how democracy and the rule of law can be
ensured under the new system, methods of democratising politics
as a means of balancing power under current circumstances are
explored. The development of local self-government in Turkey is
identified as the chief democratic mechanism that can serve social

peace.

The author concludes that in order for Turkey to restart on a course
of democratisation diverse voices including economic actors, civil
society organisations and opposition parties all need to make
more concerted demands for democratisation, freedoms, and the

resolution of the conflict through political means.

This assessment is one in a series prepared for DPI by the author and

other diverse voices in Turkey which contribute to DPI’s ongoing
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appraisal of the situation on the ground in Turkey, particularly
with regard to democratisation and resolution processes at a time
of significant political change. Further assessments of this kind
representing a broad range of regional and international viewpoints

will continue to be provided by the Institute.

Prof. Dr. Yokus is the Head of the Department of Public and
Constitutional Law at Altinbag University and a member of DPI’s
Council of Experts. The views and opinions expressed in this
assessment are those of the author and do not necessarily reflect the

official position of DPI.

Kerim Yildiz
Chief Executive Officer

Democratic Progress Institute
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Introduction

Turkey is undergoing a structural transformation in its adoption of the
“Presidential System of Government”. Starting with the Basic Law (Kanuni
Esasi), the Ottoman Empire made attempts at employing the parliamentary
system from 1876 onwards during the Constitutional Era. Towards the
founding of the Republic, all powers were concentrated in the parliament
with the 1921 constitution, and a parliamentary tradition has continued
since then. In this context, the presidential and general elections of 2018
have ushered in a completely different era, moving Turkey away from its
parliamentary-oriented political tradition. Under the Presidential System,
the executive power is wielded by one person, in a manner reminiscent
of how a company is run. Indeed, during the run-up to the last elections,
the organisational scheme for the ministers, and other units under the
President, was explained in terms of business administration. The first,
inner circle around the President is made up of finance, communications,
human resources, technology, and investment offices. Another circle
comprises boards, which will make policies in different areas, and ministries
surrounding these boards. Looking at this organisational scheme, as well
as the system itself, it is clear that there will be a desire to shape all state
institutions and organisations, including the executive, according to
this model. For the first time in the Republic of Turkey, the executive is

privileged over the legislature on an institutional level.

The past two years of Turkey’s state of emergency were also a preparation
for the transformation, as a result of which the executive became the
principal and sole determinant power, under the slogan “a strong state”.
Furthermore, during the same period, the state of emergency legislation

and practices, unchecked by any judicial control, greatly damaged
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the already weak principles of the rule of law and democracy. At the
same time, the political earthquake and its aftershock, created by the
attempted coup, caused social upheaval, polarisation, tensions and even
the victimisation of some social groups. In addition to all these, because
of the economic downturn, the purchasing power of large swathes of

society has considerably decreased.

Constitutionally and politically, Turkey will be facing two essential
questions in the coming period. Firstly, what will be the relationship
between the executive and the legislature, and how will the legislative
branch take up the role created for it in this new period? Secondly, how
will democracy and the rule of law be ensured under the new system?
Despite all negative conditions with regards to the principles of the rule of
law and democracy, might there be a way out? Based on these questions,
we may say that in the near future in Turkey, one of two options will
be taken up. Either those methods employed in establishing the new
system will become more entrenched and permanent, thus completely
obliterating all chance of arriving at democratic values and a state of law;
or effort will be made to integrate democratic principles and the rule of

law into the new system.

This study will first look at the 2018 presidential and parliamentary
elections, analysing them with an awareness of the undemocratic qualities
of Turkey’s electoral system. It will then analyse those features of the new
“Presidential System of Government” that might destroy the checks and
balances between government bodies, with latest examples from actual
practice. Finally, it will look at methods of democratising politics as a
means of balancing power under current circumstances and discuss the
development of local self-government in Turkey as the chief democratic

mechanism that will serve social peace.

10
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I. THE ELECTORAL SYSTEM IN TURKEY
AND THE 2018 ELECTIONS

A. The 10% Threshold Electoral System in Turkey

The Law on Parliamentary Elections numbered 2839 in Turkey dates from
the time of the 1980 coup, protected by the provisional Article 15 which
was in force until the 2001 Constitutional Amendments and prevented
the supervision of the Constitutional Court. Drafted by the privy council,
this law was passed by the National Security Council (MGK) and came
into effect. Like all laws passed in the period following the 1980 coup,
the Law of Parliamentary Elections was essentially undemocratic and
aimed to create both stability and a strong executive. Since the intention
behind this law was to prevent the formation of coalition or minority
parliaments, that had in the past caused governmental crises, the 10%
threshold created a greater opportunity of representation for bigger parties.
A majority system was combined with proportional representation, and
a countrywide 10% threshold in addition to the d’Hondt method of
proportional representation was adopted. In addition to the countrywide
threshold, the same law also brought the electoral district threshold,
which was later abolished by the Constitutional Court. According to
the electoral district threshold, the number of valid votes cast in each
province was divided by the minimum number of MPs that had to take
seats, and parties that did not pass the threshold number obtained in this

manner were left out of the race.!

1 Necmi Yiizbagioglu, “Tiirkiyede Uygulanan Segim Sistemleri ve Bunlara Iliskin Anayasa Mah-
kemesi Kararlarina Gore Nasil Bir Segim Sistemi”, IUHFM, C.L.V(1996), p. 123.




Elections and tThe Presidential System in Turkey

The 10% electoral threshold in Turkey may be perceived as being high
enough to cause a majority structure in the parliament. However, in
pluralistic societies like Turkey, there is always a risk of majority rule
turning into the dictatorship of the majority. Indeed, during the last
elections there were debates around both the electoral system and the
10% threshold regarding precisely this point. There is a great risk of
being confronted by political instability in this quest for governmental
stability. Although representational democracy and democratic society
are both concepts provided for by the constitution, because methods like
the 10% threshold that drive these two concepts away from one another
are also embedded within the system, this system cannot be made to
comply with a pluralistic societal basis. The fundamental problem is that
the pluralist tendencies within society are not reflected on the level of
political pluralism. The countrywide 10% threshold aimed for stability
by bringing proportional representation and a majority system together.
However, the 10% threshold harms the principle of pluralism, imperative
for a democratic society and also the principle of representational justice,
which has to be ensured through electoral systems if a democratic political

life is to exist.

The 10% threshold proportional representation system of Turkey
prevents many political parties from entering the Parliament, because the
threshold is too high. A countrywide 10% threshold is high enough to
transform the electoral system into a majoritarian electoral system. There
is no chance of representation for voters who do not support powerful
parties. This constitutes a problem regarding democratic participation in
government, and its negative effects are further amplified due to a lack of
other democratic means, such as tools for the people’s direct participation.
The voters feel they have to choose parties that have a chance to enter the

parliament even if they don’t want to vote for these parties, and so there

12
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is no real element of choice. Furthermore, instead of primary elections,
candidates are determined by political parties” headquarters, so the will of
the voters is curtailed even further. Due to this lack of in-party democracy
and because they have no role at all in choosing the candidates, voters are
usually forced to vote for candidates imposed on them by the leader of
the political party. Also, voters mostly choose to vote for parties that
have a high chance of entering the Parliament, and their MP candidates,

determined by the party leader.”

The practice of the countrywide 10% threshold in Turkey was brought to
the Constitutional Court with the argument that it was unconstitutional,
but even though the Constitutional Court abolished the legal provision
regulating the electoral distict threshold, it did not find the countrywide
threshold to be in contravention of the constitution’s principle of
representational justice. The Constitutional Court upheld that: “7z is clear
that the measures upheld on the calculation of MPs to be given to the political
parties participating in the election and which pass the countrywide 10%
threshold, as prescribed by Article 33 of Law numbered 2839, are in effect
through the discretion of the legislative organ. Despite the uncompromising
compliance of electoral systems to constitutional principles, they sometimes
contain some obligatory conditions. These thresholds are rooted in the
nature of the system and expressed in percentages; as long as they don’t cause
extraordinary conditions that limit the right to elect and be elected, they are
determinations that are acceptable, and in no way in contravention of the
constitution. 1o intervene in the numbers or the percentage of the limit and
the moderate threshold decreed by the legislative organ in a constitutional
[framework is not appropriate for the purposes of judicial supervision.

2 Sevtap Yokus, “Tiirkiyede %10 Segim Barajina {liskin Hukuksal ve Siyasal Tartismalar”, Hukuk
ve Adalet Elegtirel Hukuk Dergisi, 4:11, Summer 2007, pp. 299, 300.
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The 10% threshold is also in line with the principle of stability in

administration and the principle of representational justice.”

For years, various groups in Turkey have argued for the countrywide 10%
threshold to be lowered. This was also proposed by the Parliamentary
Assembly of the Council of Europe.* These proposals both focused on the
fact that the numbers of votes which remained below the threshold were

high enough to necessitate these proposals’ being heeded to. °

Some of the reports prepared by the Venice Commission® in order to
establish common standards for political parties and elections in EU
candidate countries are directly concerned with the effect of electoral
law on minorities, and within this context they also look at electoral
thresholds. In one such report on the relationship between electoral
systems and the representation of minorities, in the part concerning
Turkey the countrywide 10% threshold is evaluated. According to the
report, the countrywide 10% threshold means that from the perspective
of the parties not represented in the parliament because they could not
pass the threshold, the threshold serves to obstruct their representation
in the parliament despite the absence of any legal prohibitions. Such
criticism focuses on the obstruction of the representation of those parties
who remained below the countrywide 10% threshold, and constraints
imposed on political parties. In light of these determinations, a lowering

of the countrywide 10% threshold is proposed.”

3 AYM, E:1995/54, K:1995/59, K.T:18.11.1995, AYMKD, 31/2, p. 854.

4 Report by H. Swoboda, 19 November 1998.

5 Biilent Tanér, Tiirkiye'de Demokratik Standartlarin Yiikseltilmesi Tartigmalar ve Son
Geligsmeler, Tiirk Sanayicileri ve Isadamlart Dernegi Yayinlari, Istanbul 1999, p. 88.

6 The full name of the Venice Commission is the European Commission for Democracy through
Law. The Commission is an advisory body of the Council of Europe, providing legal and constitu-
tional advice to Council member-states.

7  hup://www.venice.coe.int/WebForms/pages/default.aspx?p=01 main_reference
documents&lang=EN

14
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It is impossible to separate the right to free elections and democracy
from the electoral system. There may be examples of democracies that are
not directly affected by negative outcomes of electoral systems, but the
different traditions of democracy, politics and sociological conditions in
every country will create different outcomes in every case. For countries
where there is an electoral system to ensure the majority of one single
party in the parliament, political stability is not the same across the board.
In some countries, due to their strong tradition of a democratic culture,
these electoral systems do not cause political instability, and they dont
harm the democratic process in any way. However, in countries such
as Turkey that have entrenched problems regarding democratic process,
when a party in parliament has decisive majority in the executive, social
groups that do not support the party in question are sometimes subjected

to serious oppression.

Another negative aspect of Turkey’s electoral system which thus enables
the majority to rule single-handedly is that there is no in-party democracy
where candidate MPs are nominated prior to the elections. The electoral
system in practice makes both the party representing the majority and
the party leader within the party powerful. The power of the leader is
obvious even before the elections, when candidates are nominated. The
leader nominates the candidate MPs on his or her own. The leader of the
ruling party formed by the majority in fact determines the parliamentary
majority on his or her own as well. The party whose candidate is elected
President both forms the parliamentary majority and acts in unison with

the President, who has the sole control over the executive power.®

8 Sevtap Yokus, Tiirkiye'de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, p.
127.
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In Turkey’s political life, the party leaders’ control over the MPs is total.
This system makes the party leader unchangeable. Since the party leader
is the only one who nominates the MPs, loyalty to him or her becomes
essential. Because of this, horizontal alliances between the MPs that
might affect the party leader do not take place. As a result, MPs are not
able to form new perspectives suitable to the transformations undergone
by society; they cannot create resolutions for problems facing them. The
great power wielded by the leader means that MPs loyal to their party
cannot move forward.” After the period of nominations and candidacy
is over as well, calculations of being nominated for one more term
mean that loyalty to the leader is still much more important than merit,
expertise or productivity. In order to establish and preserve close links
with the leader, MPs make great concessions on their thoughts and even
characters. The competent bodies of parties cannot function, and MPs
are excluded from politics. The absence of in-party democracy curtails

the legislative function to a great degree.

The real cause behind the increasing power of the leader is the absence of
in-party democracy in Turkey’s political parties. The leader of the party
that gains parliamentary majority thanks to an election system which
permits parliamentary majority thus becomes the sole representative of
the majority in addition to his in-party power. The leader is thus able to
single-handedly direct political life, resulting in a very negative effect on
the pluralistic structure which forms the basis of a democratic society.

Turkey’s political reality being what it is, thinking that majoritarian
electoral systems can also yield democratic results, and evaluating the
connection between the electoral system and democratic society in Turkey

according to the standards in Western European countries, may bring us

9 Tlter Turan, “Tiirkiye'de Parlamenter Sistemin Sorunlar1 ve Coziim Onerileri” Semineri,
Tiirkiye Isveren Sendikalart Konfederasyonu 35.Yil, Ankara 1997, p. 60.

16
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to misleading conclusions. In this context, Turkey’s democracy must be
evaluated on its own terms, with its own social and political formation in
mind. Choosing an electoral model that does not permit the obstruction
of democratic channels while keeping Turkey’s unique circumstances in

mind is one of the foremost conditions of democratisation.

B. The Presidential and Parliamentary Elections of
2018 in Turkey

During thelast two years in Turkey, thanks to the constitutional regulations
on the state of emergency regime and the legislation enabled by these
regulations, an unconstitutional regime came into effect countrywide,
particularly through decrees having the force of law and also through

obstruction of judicial checks.

The presidential and parliamentary elections that would enable the
constitutional amendments made under the state of emergency regime to
come into effect were also held under the state of emergency regime. The
elections were not held under democratic and fair conditions. Moreover,
the electoral system in Turkey and the results it would create specifically
in the case of the 2018 elections were the most important points of

discussion prior to the elections.

A practical alliance was established between the AK Party and the
Nationalist Movement Party (AKP-MHP) prior to the elections, and in
order to gain electoral victory, a law known as the “Electoral Law” was
drafted. Some amendments were made to the Electoral Law with “The

Law Amending the Law on Fundamental Provisions of Elections and
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Electoral Registers and Certain Laws”'® dated 13 March 2018, numbered
7102 and 298. These amendments aimed not just to institutionalise the
alliance between AKP and MHP, but also to avert some risks regarding
the election. The chief risk was the “No” bloc in the referendum acting
in a de facto union in the elections as well. Especially for the presidential
election, if there happened to be a second round, it was thought that such

a union would constitute a huge risk.

With the provisions concerning the alliance in the amended Electoral
Law, the ruling party aimed to draw the support of all parties which
had concerns about passing the threshold. The MHP alliance was largely
supported by its own base. Also, it counted on gaining the majority of
votes with the support of these small parties with threshold concerns. The
amendment made to the Electoral Law concerning the alliance would
enable even the smallest parties to cross the threshold and win MP seats.
In the context of Turkey’s 10% threshold electoral system, this was seen

as a great opportunity indeed for small parties.

The Law Amending the Law on Fundamental Provisions of Elections and
Electoral Registers and Certain Laws numbered 298 contains provisions

regarding electoral alliances between political parties. Accordingly:
“Electoral Alliance

ARTICLE 12/A- Political parties which qualify for participation in
the election can do so through alliances. Political parties that form

alliances present their own list of candidates.

10 Segimlerin Temel Hiikiimleri Ve Segmen Kiitiikleri Hakkinda Kanun fle Bazt Kanunlarda
Degisiklik Yapilmasina Dair Kanun, Resmi Gazete, 16 March 2018, no.:30362.
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Political parties which decide to participate in the election in an
alliance present the protocol of alliance, undersigned by their
chairpersons, to the Supreme Electoral Council in seven days from
the beginning of the election. The protocol of alliance may be
amended in the same manner until two days before the deadline for

the admission of the candidate list.

In the case of the political parties deciding to do so, the title of the
alliance and other matters that do not contravene the laws may be

included in the protocol of alliance.

Unitil three days before the deadline for the admission of the candidate
lists, political parties may opt out of the alliance through notifying the
Supreme Electoral Council. This is promptly reported by the Supreme
Electoral Council to other political parties within the same alliance.

In such cases, the alliance continues to exist between the remaining
parties. Until 17:00 on the following day of this announcement,

other political parties within the alliance may change the protocol of

alliance or opt out of the alliance.

Procedures and principles concerning the implementation of this
article as well as other matters concerning the electoral alliance are

determined by the Supreme Electoral Council.”

ARTICLE 16- The below paragraph has been added to Article 16 of
the Law numbered 2839, to be inserted after the second paragraph.
“In the case of a political party qualified to participate in the election
not participating in the election, a member of this party may be
nominated by another political party with the written consent of
himself or herself and the political party they belong to.”
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According to the provision contained in the Article 20 of the same
Law, “In the case of an electoral alliance being formed, the sum total of
the valid votes cast for the political parties within the alliance is counted
in the calculation of the ten percent threshold; no separate calculation of a
threshold for these political parties is made.” Article 21 of the Law states: “In
calculating the number of MP seats won by the alliance, the sum total of the
votes cast for the political parties forming the alliance are principal. The total
MP seats won by the alliance are shared between the political parties within
the alliance based on the valid votes cast for each, based on the procedure

outlined in this article.”

The political parties entered the elections having formed their alliances.
The AK Party (AKP), Nationalist Movement Party (MHP) and the Great
Unity Party (BBP) formed the conservative-nationalist alliance. The
Republican People’s Party (CHP), lyi/ Good Party (IP), Felicity Party
(SP) and the Democrat Party (DP) formed the counter-alliance. The
main objective of the alliance formed around AKP was to extend power,
whereas the alliance around CHP mainly aimed to indirectly weaken the
AKRP alliance through helping the political parties in its own formation
cross the 10% threshold. As a result, with the exception of the Peoples’
Democratic Party (HDP), those political parties which ran the risk of not
crossing the electoral threshold joined alliances to bypass this problem.
The countrywide 10% threshold thus remained a point of discussion

only with regards to HDP.

The presidential and parliamentary elections were held on the same day
on 24 June 2018. If no candidate got 51% of the votes during the first
round of the presidential election, the second round would be held in
two weeks’ time from the first round, and the two candidates with the

most votes would be competing on this second round, with the winner

20



Elections and tThe Presidential System in Turkey

of the simple majority of the votes (half plus one) also being the winner

of the election.

Due to the alliances formed, parliamentary and presidential elections
would have to be evaluated separately. The gradually increasing
possibility for the parliamentary election was that the threshold would
be crossed, a number of parties would enter the parliament and thus a
multipartite composition in the parliament would be achieved. It was
not obvious whether AKP would be able to hold on to its current level of
parliamentary majority. The President, and presidential candidate of the
AKP-MHP alliance, Tayyip Erdogan stressed in his addresses to his base

that he wanted the parliamentary majority.

HDP’s problems with crossing the threshold was a constant on the
electoral agenda. A great number of its personnel were in prison and it
did not have many opportunities for active canvassing, which decreased
its chance of crossing the threshold. Because of the electoral system, the
votes of those parties that could not cross the threshold would be reflected
in the bigger party’s votes. That is to say, if HDP was not able to cross the
countrywide threshold, despite the large amount of votes it might receive
in the Kurdish provinces, AKP which ran as the second biggest party in
those provinces would be able to take almost all of the MP seats. This is
why the President and the presidential candidate, who also spoke as the
leader of his own party, particularly devoted so much time to demanding
that HDP be left below the electoral threshold by the voters.

In the presidential elections it seemed likely for the “People’s Alliance” to
win 51% of the vote in the first round; but if it didn’, it would probably
have competed with CHP’s candidate in the second round. In that case,

it would have faced a front united around anti-AKP sentiment, as was the
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case during the referendum for constitutional reform. This, however, was
thought to be an unlikely scenario. The nationalist-conservative front had
the upper hand thanks to the international state of affairs, particularly
Turkey’s cross-border military operations and the nationalistic spirit
stirred up by them. Indeed, this precise situation was why the People’s

Alliance had decided on snap elections in the first place.

One of the widely speculated topics was that after the elections, the
President would be in control of more power than he had under the
state of emergency, so there would not be any more need for the state
of emergency; however, if the President did not garner the legislative
support he needed, he would carry on with the state of emergency for
a while longer in order to be able to exercise his direct authority. This
is because he has secret powers under the state of emergency regime,
independent of the Parliament’s composition. Decrees having the power
of law that are passed under the state of emergency cannot be subject to
judicial review and the Parliament only has the power to discuss them,
thus opening the way to supervision. Normally, presidential decrees can
be checked by the Constitutional Court, and they become inoperative

when the Parliament passes a different law on the same subject.

22
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II. THE POLITICAL AND LEGAL RESULTS
OF THE PRESIDENTIAL SYSTEM

A. Transition to the Presidential System and its Chief
Results

The “Presidential System of Government”, which came into effect as a
result of Turkey’s presidential and parliamentary elections of 2018 (which
took place under the state of emergency regime), was first determined by
the Constitutional Reforms of 2017, which were also made under the
state of emergency regime."" Until the Constitutional Reforms of 2017,
reform and amendment attempts concerning Turkey’s constitution aimed
to democratise it, and widen the scope of freedoms. This was certainly
the case for the intense efforts between 2000 and 2015. Even though the
authoritarian contents of the Constitution were not entirely done away
with, the pressure coming from the EU and pro-freedom amendments
aiming to democratise the domestic rule of law indicated that the trajectory
of constitutional transformation was towards extending freedoms, which

was a good thing.

In Turkey in 2015, the constitutional reform efforts undertaken in the
period prior to the announcement of the end of the resolution process
aimed to extend the scope of rights and freedoms. There was a series
of different opinions concerning the formation of constitutional bodies
and their proceedings; generally, however, the democratic structures

and procedures intended for governmental bodies were far beyond the

11 21.01.2017 tarih ve 6771 sayili Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina
Dair Kanun, Resmi Gazete, 11 February 2017, no.: 29976.
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Constitution of 1982. The real objective, however, was to create as wide
a platform as possible for freedoms. Some of this process ran parallel to
the conflict resolution process. During this time, there was a chance that
the conflict resolution process would be crowned with a constitution of
social peace. A Constitutional Reconciliation Commission was set up in
the parliament with participation of three members from each party in
the parliament in order to draft a new constitution; preparations thus
began for the new constitution. However, the parties were not able to
come to an agreement on matters that would constitute the basis of
the new constitution. The efforts for a completely new constitution
failed and the work was left unfinished. Members of the parliamentary
parties came together one last time on 10 February 2016 for the new
constitution'?; after only two meetings, on 17 February 2016 they put
an end to their efforts because of differences in opinion, especially on
the subject of the “presidential regime”."® After this date, discussions of a
liberal and democratic constitution were completely replaced by efforts

for the “presidential regime” led by the ruling party.

Even prior to the adoption of the Presidential System of Government,
the 1982 constitution bestowed a great deal of power on the executive
and the President as a result of the political conditions that produced it,
in order to provide stability; it did so to such a degree that the executive
overshadowed the other powers. The constitution favours authority
as opposed to individual freedoms; this is particularly revealed by the
excessive power bestowed by it to the executive, and to the President’s

authority. This power reveals itself exponentially during times of state of

12 https://anayasa.tbmm.gov.tr/docs/mutabakat kom/anayasa mutabakat komi-

syonu 10022016.pdf
13 “Anayasa Uzlasma Komisyonu dagilds; iste o tutanaga yansiyan konusmalar”, T24, 17 Febru-

ary 2016, http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komisyonu-

dagildi-iste-o-tutanaga-yansiyan-konusmalar,328554
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emergency.'* The declaration of the countrywide state of emergency in
2016 revealed the authoritarian nature of the Constitution which was
still the same in essence despite positive changes. The Constitutional
Reforms of 2017, which stressed the concept of a “strong state”,
happened around this time, and included in them was the “Presidential
System of Government”. Made under conditions of a state of emergency
regime where all freedoms that would enable participation, mainly those
of speech and organisation, were suspended, the preparations for the

constitutional reforms were not democratic themselves.

The Constitutional Reforms 0f 2017 called the new system the Presidential
System of Government; however, at first there were also suggestions of
a “Turkish-style presidential system”. The governmental system brought
about by the constitutional reforms does not in any way resemble a
standard presidential system. There is a strict separation of powers in
the presidential system, which will be absent from Turkey’s Presidential
System. The checks and balances are completely bypassed. The President
has the power to renew the elections, to appoint vice presidents and
ministers, senior government officials and members to the Council of
Judges and Prosecutors; these powers are not checked by any other body,

they are unlimited and unconditional.”

The intention behind the procedure of holding the presidential and
parliamentary elections at the same time under the Presidential System is to
steer the electorate to vote for the President’s party. With the determination
that the President can have a party, the aim has been to secure a parliamentary

majority for the political party led by the elected President.

14 Sevtap Yokus “1982 Anayasast'nda Yiiriitme Erkinin Agirligi”, Maltepe Universitesi Hukuk
Fakiiltesi Dergisi (Prof. Dr. Ayferi Goze’ye Armagan), Maltepe Universitesi Yayinlari, 2004/1-2,
[stanbul, pp. 239-255.

15 Kemal Gézler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, p. 21.
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The Party-Member Presidency came into effect with the Constitutional
Reforms of 2017, prior to the elections; as a result, the President was not
above party politics anymore, but a major arbiter of everyday politics.'®
Indeed, the presidential elections of 2018 turned into a competition
between the leaders of political parties and with the support of the media,
attention was concentrated on the most powerful leader, thus steering the

electorate in a certain direction.

The intention was to win a parliamentary majority controlled by the
party-member President. Considering the electoral system and the
Political Parties Law in Turkey, this would mean a President with his
hand on the legislature. At the same time, it would make a fusion of
state and political party very likely. After the elections, it will be possible
to realise this through a perpetual coalition with the political party that

acted as an ally in the run-up to the elections.

Under the Presidential System, the Parliament has no actual authority
to renew the elections. This is because the required majority (three fifths
of all members) is actually impossible to secure, considering that the
majority in the legislature is under the Presidents control. There is no
condition of duration or justification attached to the President’s power
to renew the elections. The President can use his power to renew the

elections when he wants, and as often as he wants."”

Under the Presidential System, the President’s power to issue decrees has

almost been elevated to the level of a general regulative principle.'® The

16 Demirhan Burak Celik, Burcu Alkis, Atagiin Mert Kejanlioglu, “Tiirk Tipi Bagkanlik Sistemi”,
Giincel Hukuk Dergisi, March 2017, p. 54.

17 Ece Géztepe, “Cumhurbagkanlift Sistemine Gegis ve Anayasa Degisikligi”, Giincel Hukuk
Dergisi, March 2017, p. 49.

18 Ibid.
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inalienability and non-transferability of the executive power is not so
absolute anymore, now that the President has the power to issue decrees
without the supervision of even one authorisation act issued by the
legislature. Presidential decrees do not require an authorisation act from
the Parliament to pass them; moreover, these decrees do not even have
to be presented to the Parliament after being issued. The areas that can
be regulated by presidential decrees are very extensive. The formation
of ministries, their dissolution, powers and jurisdiction, organisational
structure and the establishment of central and local organisations are all
matters that should be regulated by laws. However, the Constitutional
Amendment Law decrees that these issues will be regulated through
presidential decrees. Similar categories that can be regulated through
presidential decrees are prescribed in a convoluted way in omnibus laws,
and extensive regulative sweep is accorded to them. The organisation
and duties of the General Secretariat of the National Security Council,
regulated by laws, are now amenable to be regulated by presidential
decrees thanks to the amendments. Indeed, under the new system,
very shortly after the President took office, these matters were regulated
through a Presidential Decree On the Organisation and Duties of the

General Secretariat of the National Security Council.”

Another way in which the President shares the power of legislation
concerns the results of his power to remand laws. Under the Presidential
System, this power to remand turns into a dissuasive veto. Previously, it
was possible for the remanded law to be passed without change if a one-
fourth majority of all Parliament members was secured. Under the new
system, an absolute majority is required for this. If the President remands

a law, the Parliament can pass it for the second time only through an

19 Kararname Numarast:6, Resmi Gazete, 15 July 2018, no.:30479.
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absolute majority (that is, one plus half of all members). In practice, this
means that the President is able to shape the laws, and to intervene in the

legislative function.”

Under the Presidential System, for the large part the legislature cannot
supervise the executive anymore. Motions of no confidence and
inquiries, the chief methods of politically supervising the policies of
the executive and drawing public attention to issues, are no more.”’ For
there to be a parliamentary inquiry into criminal liability, a three-fifths
majority of all members must be secured; in order to refer the case to the
Supreme Court, a two-thirds majority of all members. Looking at the
parliamentary majorities required to use this legislative path, it is clear
to see that finding the President, vice presidents or ministers criminally

liable has been rendered almost impossible.

The Parliament’s power over the budget, another important check against
the executive, has also lost its efficacy. The powers of the Parliament
regarding the Budget Law have been limited. If the Budget Law Proposal,
presented by the President, is not discussed and put into effect in time
by the Parliament, the budget of the previous year will be adapted to
the current year’s inflation and put into effect. In this way, the executive
will never be without a budget; the legislature will not be able to use
the budget as a check and balance against the executive, and it will be
ineffectual with regards to the budget as far as the President is concerned.
Under the Presidential System the President has the power to single-
handedly appoint the vice presidents, ministers and senior bureaucrats.
Indeed, when the President took office on 9 July 2018, he also appointed

the vice president and ministers.

20 Demirhan Burak Celik, 2017, p. 55.
21 Siiheyl Batum, “Demokrasi Dist Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi, March
2017, p. 38.
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If the President appoints an MP as a minister or a vice president, the
appointed individual will not be an MP anymore, and when his or her
post as a minister or vice president is terminated in any way, he or she will
not be able to be an MP again. This will mean that the President will have
even more control over vice presidents and ministers who cannot return

to their previous posts as MPs.**

Under the previous system, it was possible for the State Supervisory
Council to regulate its proceedings, the terms of office of its members
and other personnel affairs through laws; under the new system, these
matters are regulated through presidential decrees. This board, whose
members are appointed by President, which works entirely under him
and acts only on his request, now has the power to conduct administrative
investigations thanks to the constitutional amendments. The armed
forces are now also within the purview of the State Supervisory Council.
According to the constitutional amendments of 2017 that ushered in the
Presidential System, the Council “conducts all manner of administrative
investigations, inquiries, examinations and inspections in all public
institutions and organisations, and in all organisations where more than half
of the capital is contributed to by these institutions and organisations, in
all levels of professional organisations for both employers and employees, in
all public interest associations and foundations on the Presidents request.”
Within the framework of this provision, the organisation, duties and
operation of the State Supervisory Council was regulated by a presidential

decree following the adoption of the Presidential System.?

As per the constitutional reforms of 2017, all procedures and principles

concerning the appointment of senior government officials are regulated

22 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanun'a
{ligkin Degerlendirmeler”, Giincel Hukuk Dergisi, March 2017, p. 60.
23 Kararname Numarast:5, Resmi Gazete, 15 July 2018, no.:30479.
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by presidential decrees. This was also regulated by a presidential decree

after the President took office.?

With the constitutional reform which decrees that the appointment of
senior government officials is going to be regulated through presidential
decrees, a secret area of executive has been opened up. Under current
circumstances, the procedures and principles of appointment within the
state bureaucracy are regulated by a number of special laws, starting with
the Civil Servants Law; the fact that there is an explicit statement saying
this power is now going to be yielded through presidential decrees might
be to prevent the legislature from making regulations in this area. The
President will single-handedly decide who is going to be appointed to

senior public positions and according to which criteria.”

This increase in the power of the executive, completely controlled by
the President, is not a feature of presidential systems. In the American
model, separate bodies participate in state governance together. The
Presidency, the presidential bureaucracy, a great number of committees,
the Congress and the judiciary all participate in the process in a balanced
way. The Congress determines the duties and jurisdictions of important

administrative officials itself, and influences their appointment.*

The composition and proceedings of the Council of Judgesand Prosecutors,
which plays an important role in the judiciary, has been altered with
the Constitutional Reforms of 2017. According to the Constitution,
the Council “shall make the proceedings regarding the admission of judges
and public prosecutors of civil and administrative courts into the profession,

appointment, transfer to other posts, the delegation of temporary powers,

24 Kararname Numarasi:3, Resmi Gazete, 10 July 2018, no.:30479.
25 Ece Goztepe, 2017, p. 50.
26 Korkut Kanadoglu-Ahmet Mert Duygun, 2017, p. 60.
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promotion, and promotion to the first category, decision concerning those
whose continuation in the profession is found to be unsuitable, the imposition
of disciplinary penalties and removal from office; it shall take final decisions
on proposals by the Ministry of Justice concerning the abolition of a court, or
changes in the territorial jurisdiction of a court; it shall also exercise the other

functions given to it by the Constitution and laws.”

Following the Constitutional Reforms of 2017, the adjective “High”
has been removed from the title “The High Council of Judges and
Prosecutors”. Its number of members and chambers has been decreased.
In its previous form, the Council was composed of twenty-two permanent
and twelve substitute members; it worked in three chambers. With the
Constitutional reforms, substitute membership has been abolished; it has
been decreed that the Council consists of thirteen members and works
in two chambers. The Council will continue to be presided over by the
Minister of Justice; and the Undersecretary to the Ministry of Justice will
continue to be an ex-officio member. Apart from them, four of the eleven
members will be directly appointed by the President from among the
first category judges and prosecutors; seven members will be gradually
elected by the Parliament in two rounds by secret ballot. The Parliament
will appoint three members from among the members of the High Court
of Appeals, one member from among the members the Council of State
and three members from among the members of the teaching staff in
the field of law, and lawyers, the qualities of whom are defined by law. A
minimum of one member of teaching staff and one lawyer is required.
If in the first round of voting a two-thirds majority of members cannot
be secured for one candidate, a three-fifths majority in the second round
is required; if that too is not secured, lots are drawn between the two
candidates who received the most votes in the second round, and the

winning candidate is appointed.
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Under the Presidential System the President can appoint members to
the Council of Judges and Prosecutors from among candidates who have
the necessary qualities, without the procedure of nomination. As for the
procedure regarding the Parliament ballot, considering the numbers of
the Parliament, it is clear that the nominees will be candidates determined
by the President’s party.”” The Council of Judges and Prosecutors has
been reconfigured following the Constitutional Reforms of 2017;
however, the Minister of Justice is still the President of the Council and
the Undersecretary is an ex-officio member. Despite criticisms that this
situation is harmful to the independence of the judges, no changes have
been made on this account. The previous procedure of some members’
being appointed by first-instance courts and the high court of appeals,
first introduced by the Constitutional Reforms of 2010, was abandoned
by the Constitutional Reforms of 2017; instead, the Council members
will be determined entirely by executive and legislative branches, and
within the executive branch, by the only authority, the President. That is
because the President of the Council, the Minister of Justice and the ex-
officio member the Undersecretary are both appointed by the President.
The procedure of the election held by the legislative branch prevents the
appointment of members who are not partisan with regards to political

positions within the Parliament.

Following the Constitutional reforms, it will be possible to investigate
whether judges and prosecutors are fulfilling their duties in accordance
with “laws and other legislation” in the course of investigations, inquiries
and examinations. What is meant by “other legislation” might be
presidential decrees. It will thus be possible to regulate the duties of

judges and prosecutors by presidential decrees.

27 Fazil Saglam, “Hakimler ve Savcilar (Yiiksek) Kurulu'nun Konumu”, Giincel Hukuk Dergisi,
March 2017, p. 43.
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Since there will not be a Cabinet of Ministers following the Constitutional
reforms, the Council of State is no longer responsible for examining
the draft laws sent by the Prime Minister and the Cabinet of Ministers
and examining draft regulations. For the regulative proceedings of the
executive, decrees having the power of law and regulations have been
replaced by presidential decrees, and the President’s power to undertake
regulative proceedings has been redefined to include regulations. Thus
the opinion of the Council of State, which had been obligatory for some

of the regulative proceedings, is eliminated.

With the regulations brought about by the Constitutional reforms,
the number of members of the Constitutional Court has fallen from
seventeen to fifteen. The eliminated members were appointed by the
President from among the members nominated by the relevant bodies.
With the decrease of members appointed through this indirect election,
the number of members directly appointed by the President has increased.
The Constitutional Court will thus mostly be composed of members

directly appointed by the President.

As was also the case for the Constitutional reform which decreed that
the President could also be a party member, the Constitutional Reforms
of 2017, which brought structural changes for judicial organs, came
into effect by a public referendum. Some of the amendments pertaining
to elections came into effect in the process of the presidential and
parliamentary elections. Some of the Constitutional Reforms of 2017
came into effect when the President took office. The Constitutional
Reforms of 2017, which brought the Presidential System, determined

different dates of coming into force for different decrees.

The Constitutional Reforms of 2017 were built on the premise that the

o
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executive majority would be formed by the President’s party. With the
determination that the President could be a party member, which is to
say that he would be able to lead his party, the intention was to have the
elected President’s party control the majority in the Parliament. So it was
seen as inevitable that the Parliamentary majority would be guided by

the President.

In the Presidential and Parliamentary Elections of 24 June 2018, held
under the state of emergency regime, the President’s party could not
obtain the majority of seats required for control over legislative functions.
Therefore in this new period quorums will become important in the

Parliament, with the power to direct politics.

Matters that require a qualified majority, such as the constitutional
amendment which requires a two-thirds majority as a minimum, do not
seem likely to appear on the agenda in the short term considering the

makeup of the current Parliament.

In this new period, the most controversial topic with regards to relations
between the President and the Parliament will be the provision of a
quorum for law-making and parliamentary acts. Based on Article 104
of the Constitution, which states “In case the Grand National Assembly
of Turkey introduces a law on the same matter, the presidential decree shall
become null and void”, the making of laws which will aim to neutralise

presidential decrees is another aspect of this matter.

Quorums and majorities for law-making and parliamentary acts are set
out in Article 96 of the Constitution as follows: “7he Grand National
Assembly of Turkey shall convene with at least one-third of the total number

of members for all its affairs, including elections it holds. Unless otherwise
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stipulated in the Constitution, the Grand National Assembly of Turkey shall
take decisions by an absolute majority of those present; however, the majority
for decision can, under no circumstances, be less than one plus a quarter of the
total number of members.” This provision prevents the President’s party

from acting on its own in the Parliament.

Although the Presidents party is in control of the executive power,
it does not have the power to control the legislation on its own in
the Parliament; so it will seek to cooperate with another party in the
Parliament. Considering the current political circumstances, it is very
likely that the electoral alliance will turn into a permanent alliance. This
is a cause for concern, since the nationalist-securitarian politics which
began before the elections and increased during the election campaign

might be carried on.

B. First Implementations in the Presidential System:
Presidential Decrees and the Bill for Retaining the

State of Emergency Implementation

The presidential decrees came into effect one after the another following
the President’s oath-taking ceremony in the Grand National Assembly of
Turkey, thus justifying the predictions made beforehand about the newly
implemented system. This is because these decrees prescribe very radical
changes regarding the structures and proceedings of state institutions
and agencies; they also eliminate the Constitution’s capabilities of legal

supervision directly or indirectly as it currently stands.

The first presidential decrees aimed to transform the organisation in order

to implement the new system. Presidential Decree numbered 1 contains
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539 articles.” This decree, very extensive in scope, is an extremely detailed
version of the Presidential organisational scheme, which was leaked to the
public days before; the President is at the centre surrounded by various

offices, ministries and boards, all designed like circles around a sun.

The decree titled “The Presidential Decree on the Organisation of the
Presidency” determines the working principles of the President’s private
secretary, the Presidential Adviser, the Chief Adviser, of administrative
affairs, personnel, Vice Presidents; the Boards of Policies attached to the
President, their formation, authorities and duties. The Public Records
Directorate, State Supervisory Council, Directorate of Religious Affairs,
Directorate of the General Staff, Directorate of Communications,
General Secretariat of the National Security Council, Directorate of
National Palaces, Directorate of Defence Industries, Directorate of
Strategy and Budget and the Turkey Wealth Fund are institutions and
agencies directly attached to the President. In the previous era, these
institutions and agencies were primarily known not for the state bodies
they were attached to, but for their duties and jurisdictions under specific
circumstances, based on laws of establishment. In the new period, the
working principles of these institutions and agencies may largely be
determined by a presidential decree. Indeed, in decrees which followed
this one, the working principles of the State Supervisory Council and
the General Secretariat of the National Security Council, for instance,
have been determined. There are special laws pertaining to the State
Supervisory Council and the General Secretariat of the National Security
Council. The Constitutional Reforms of 2017 prescribed that regulations
concerning the State Supervisory Council and the General Secretariat
of the National Security Council are to be established by presidential

decrees. Thus emerges a contradiction to the provision of Article 104 in

28 Resmi Gazete, 10 July 2018, no.:30474.
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the Constitution, which states that an area regulated by law cannot be
regulated by a presidential decree: “No presidential decrees shall be granted
on matters explicitly regulated by law. In the case of a conflict between
presidential decrees and the laws due to differences in provisions on the same

matter, the provisions of law shall prevail’, is evaded.

The Presidential Decree on the Organisation of the Presidency also
regulates the ministries, their subdivisions, duties and jurisdictions
in quite a detailed way, since they are also attached to the President.
The same decree established the Offices of Digital Transformation,
Finance, Human Resources and Investment, all of which are attached
to the Presidency as public corporate bodies with private budgets and
autonomous in terms of administration and finances; their organisation
and duties were also determined. It is rendered by a final judgment that
principles and procedures regarding the implementation of the decree

will also be regulated by a by-law to be issued by the President.

“Presidential Decree on General Cadre and its Procedure”®, numbered
2, regulates the principles and procedures concerning the formation,
annulment and exercise of cadres and positions in public institutions and
agencies within its purview. The provisional article of this decree renders
judgment that lists containing the cadres and positions prescribed to be
added to this decree will be prepared in six months at the latest and
accepted as an appendix to this decree. Since this decree is open-ended
in terms of legislation technique, it can be said to be contrary to the

principle of legal security.

“Presidential Decree on High-Ranking Public Officials and Procedures

30

of Appointment in Public Institutions and Agencies”,”® numbered 3,

29 Ibid.
30 Jbid.

37



Elections and tThe Presidential System in Turkey

determines that all high-ranking executives in institutions and agencies
within the executive body as well as conditions and procedures of
high-level appointments in the armed forces will be undertaken by the

President.

“Presidential Decree on the Organisation of Institutions and Agencies
Related to the Ministries and of Other Institutions and Agencies.””’,
numbered 4, determines the formation, working principles, duties and
powers of institutions and agencies attached to the ministries and all
their divisions. This decree, composed of 271 pages and 802 articles, is
interesting in that quite extensive and detailed provisions are collected
in one single decree. With its quite extensive regulations concerning the
legislative function, this decree exemplifies the unrestrained scope of
legislative activities within the executive in the new period.

“Presidential Decree on the State Supervisory Council”,** numbered 5,
bestows upon the State Supervisory Council, which is directly attached to
the President, powers exceeding those prescribed in the Constitution and
applicable legislation, and it increases the Council’s level of supervision.
With this decree, it is not only public institutions and agencies in the
traditional sense, that is, divisions within the state bureaucracy that are
being taken under supervision, but also civil organisations. It “contains
regulations concerning the supervisions to be conducted” in “professional
organisations that are public institutions and all levels of professional
organisations for employers and employees” according to article 1, paragraph
2, clause b/g¢ of the Decree, in “associations beneficial to the public”
according to clause b/d and in “foundations” according to clause b/e; this

indicates that organisation activities in quite an extended scope will be

31 Resmi Gazete, 15 July 2018, no.:30474.
32 Ibid.
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supervised by the President. In Article 4, clause 1/a of the Decree, which
regulates the duties of the State Supervisory Council, after listing in detail
the institutions and agencies that may be supervised, it is prescribed
that the Council has the power to conduct any kind of administrative

investigation, examination, survey and supervision regarding these.

Because of the provisions it contains, the Presidential Decree on the State
Supervisory Council is contrary to the Constitutional provision that
determines the scope of the presidential decree. According to the provision
of Article 104 in the Constitution, “7he President may issue presidential
decrees on matters relating to the executive power. The fundamental rights,
individual rights and duties included in the first and second chapters, and the
political rights and duties listed in the fourth chapter of the second part of the
Constitution, shall not be regulated by presidential decrees. No presidential
decrees shall be granted on matters to be regulated specifically by law embodied
in the Constitution. No presidential decrees shall be granted on matters
explicitly regulated by law. In the case of a conflict between presidential
decrees and the laws due to differences in provisions on the same matter, the
provisions of law shall prevail. In case the Grand National Assembly of Turkey
introduces a law on the same matter, the presidential decree shall become
null and void.” The Presidential Decree on the State Supervisory Council
indirectly regulates the rights and freedoms of organisation and thus
violates the constitutional provision. Even though the Constitution and
laws determine the limits and conditions of supervision for union rights
and freedom of association, a presidential decree on the same subject
was issued. This is contrary to the above provision of the Constitution.
The decree also contains provisions contrary to international conventions
on union rights and the Law on Trade Unions and Collective Labour

Agreements.
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Another presidential decree which is contrary to the Constitution since
there is already a law regulating the subject at hand is the “Presidential
Decree on the Organisation and Duties of the General Secretariat of the

National Security Council”.?

The provision in article 1, which gives extensive powers to the governors
by stating that “7he governor may limit the entrance to and exit from
specified locations within the province for individuals who might disturb the
peace or security of the public for a maximum of fifteen days in case of there
being significant indications of the public order and security being upset to
a degree that obstructs or interrupts the daily order of life; he may regulate
or restrict their movement, association or vebicular cruising at specific places
and hours” is a typical example of the bills of law that make state of
emergency measures applicable under ordinary circumstances as well. To
give the extensive room for interpretation indicated by the phrase “z0
obstruct or interrupt the daily order of life’ in this provision — which is of
an abstract quality — to governors qua local authorities is to reverse the
Constitution’s positive transformations and gains in terms of rights and
freedoms. Because of this, this law is contrary to the regime of limiting
the rights and freedoms contained in the Constitution. To overstep
the limits of constraint as they are defined in the Constitution has the
potential to remove the principle of proportionality, the requirements of
the democratic order and the essence of rights, all of which are criteria of
security. The same applies to Article 11 of the Anti-terror Law, appended
to the Provisional Article 19 which prescribes provisions to extend
custody. Despite a great number of ECHR rulings against Turkey due to
the violation of personal rights and security caused by lengthy custody
durations, a regulation that would cause the same violations was thus set

forth.

33 Ibid.
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Legislation that has been rapidly turning out since the adoption of the
Presidential System of Government in Turkey is negative in terms of the
principles of democracy, the area of rights and freedoms, and the rule
of law. Turkey’s main agenda today is whether there is a possibility of
turning back from this path. These topics will continue to be on the
agenda in the foreseeable future, and alongside economic problems, they

will dictate the direction of Turkey’s domestic policies and legal order.
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ITII. IS THERE A POSSIBILITY OF
RETURNING TO DEMOCRATIC ORDER
AND NON-CONFLICT UNDER THE
PRESIDENTIAL SYSTEM:?

Are there any opportunities under the Presidential System for a return
to the democratic order and non-conflict? For Turkey, the short-term
answer is sadly “not likely”. This is because there are no indications that
would warrant an answer in the affirmative. However, there may be a
pursuit for a return to democratisation in the middle and long term, and
it is a good idea to start thinking now about what topics will become

prominent when that time comes.

Turkey is facing a series of very serious dilemmas regarding
democratic governance. For the large part these dilemmas are caused
by the Constitution’s authoritarian contents, or even the process of
“deconstitutionalisation”. Pressure groups and social opposition balance
political rule in democratic governance; their underdevelopment is one of
the fundamental deficiencies of Turkey’s democracy. The electoral system
and the regime of political parties stand in the way of democratic politics
and so democratic governance. The parliamentary majority is weakened
through the electoral system and the regime of political parties, and the

opposition cannot fulfil its function of negotiation.

Turkey’s electoral system prevents a pluralist-democratic structure, there
is no in-party democracy, paths of political participation are blocked,
pressure groups are weak: these are the chief problems of the democratic

political structure. There are basic problems in addition to these, such as
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the fact that civil-military relations have not had a democratically sound
basis from past to present, and the underdevelopment of the culture
of democracy; these make the situation even more complicated. The
countrywide 10% threshold in the electoral system and similar practices
mean that few political parties are represented in the Parliament; asa result
of the objectionable results of such arrangements, underrepresentation
is an issue. Due to the unfair electoral system, the pluralist societal base
is not represented as it should be. The pluralist societal configuration
is not being reflected in a pluralist political structure. The electoral
system sometimes enables high representation in the Parliament
despite low amounts of votes, which is completely in contravention of

representational justice.

If Turkey’s democracy is to develop, this electoral system and its
countrywide 10% threshold, which contradicts the principle of
representational justice, must be changed; the Electoral Law must be
changed to either remove or lower the threshold. It is also a constitutional
obligation for Turkey’s electoral Law and electoral system to be regulated
in accordance with the principles of “representational justice” and “stable

governance” as prescribed by the Constitution.**

Oneof the most fundamental problems of the political parties is the absence
of in-party democracy. The party leader single-handedly determines the
MPs; this attitude is reflected in the entirety of political life and thus a
democratic political life becomes impossible. The party leaders’ power
to single-handedly nominate MPs means that the legislative majority
cannot supervise the government and fulfil its legislative functions.

When the party leader nominates the MP candidates, the MPs obey the

34 Hikmert Sami Tiirk, “Secim Sistemleri ve Anayasal Tercih”, Anayasa Yarsisi, S:23, Anakara
2006, p. 110.
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leader. When such a political party forms the parliamentary majority,
the Parliament turns into a tool for churning out the laws desired by the
majority leader. The leader has a monopoly on making political decisions,

and on any kind of political will.*

Since Turkey has made a rapid transition from the parliamentary system
to the “Presidential System of Government”, and since this system is in
fact designed to be a “Turkish-style Presidential System”, the electoral
system and the regime of political parties also need to be transformed
in order to ensure the democracy of the new system. One would think
that a system which concentrates all executive powers, and through the
presidential decrees some legislative powers in the President, would at

least attempt to seek out a legislative balance.

Opportunities must be created for clearing the Parliament of “party
disciple” conditions in order to democratise the legislature even on a
small scale. The easiest way to do this is to eliminate the provisions in the
political parties that cause the “dictatorship of the leader”. It should not

be up to the leader to nominate MPs and then to preserve their positions.

There should be legal measures to ensure that MPs are not directed by the
leaders. Under the Presidential System, this measure is more necessary

than ever to keep democracy alive.

When the party led by the President wins enough of a majority to enable
it to work mostly on its own in the Parliament, there is no power left
to balance the President, who controls the legislative majority and the

executive organ. Considering the extensive scope of the President’s

35 Sevtap Yokus, Tiirkiye'de Yiiriitme Erkinde Degisen Dengeler, Yetkin Yayinlari, Ankara
2010, p. 188, 189.
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appointment authority in high-level legislative organs, there is a great
danger of the mechanisms of checks and balances required by democracy

disappearing.

The Constitutional Reforms of 2017 determined that the President can
be a party member. It was expected that the President’s party would win
the parliamentary majority; however, the pre-election “People’s Alliance”
between AKP and MHP won a simple majority in the Parliament. This
means that as long as the alliance continues, there is a parliamentary
majority attached to the “Party-member President”. In fact, the pre-
election alliance has turned into a post-election coalition as far as

legislation is concerned.

In the near future in Turkey, changes to the electoral system and an
improvement of the political parties’ regime will become imperative. In
this context, the single-winner voting system and ways of overcoming the
dictatorship of the leader within political parties will be more and more
discussed. Single-winner voting will achieve a pluralist composition in
the Parliament and realise the principles of democratic representation
and representational justice. This model was previously considered for
Turkey. Kurdish representation, however, was seen to be the primary
obstacle for the realisation of the model. In the last elections, the
threshold was directly, explicitly and only used as an obstacle for Kurdish
representation. The election results show that the threshold practice does
not serve its intended function of preventing Kurdish representation

anymore.

To remove the threshold from the electoral system will be the first
step in the pursuit of democratic representation. This step will benefit

democratisation as well.
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Creating in-party democracy and giving a voice to demands of the base by
employing methods such as preliminary elections will increase democratic
representation in legislation and enhance legislative activities. In-party
democracy will be the path to creating the counterbalance of a productive

and effective opposition that Turkey desperately needs.

Counterbalancing the ruling power is possible through the operation of
various mechanisms. Some of these mechanisms, such as the separation
of powers, are directly realised through the Constitution. An independent
judiciary is the chief way of supervising and counterbalancing the ruling
power. The Constitutional Reforms of 2017 contain serious problems
in terms of the horizontal separation of powers. One of the foremost
counterbalances to the political rule is establishing an extensive field of rights
and freedoms on a constitutional basis for the benefit and safeguarding
of individuals. The state of emergency regime completely eliminated this
field, which was small to begin with. Other mechanisms to counterbalance
the political rule, alongside democratic development, are the development
of social opposition and pressure groups, the democratisation of politics
and the extension of local self-governments. In Western democracies,
enhanced local governments counterbalance the central government. For
various reasons in Turkey local governments have instead been weakened,
and they are far from counterbalancing the central government and thus
contributing to the development of a democratic society. During Turkey’s
recent past, the already limited means of social opposition have been
eliminated through the state of emergency regime, and the limited field of
self-rule for a great number of local governments was completely removed

when elected politicians were replaced by government trustees.

Under Turkey’s Presidential System of Government, the horizontal

separation of powers, especially where the legislative and the judicial
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branches are concerned, is largely lost; there needs to be discussion on how
to remedy this democratic deficit. For instance, vertical power-sharing may
be a way of ensuring conformity to the democratic system and achieving
a democratic political structure. The only way to counterbalance and
democratise the central government is to strengthen the local governments
as much as possible, which may well be the method of rebuilding the

democracy.

The central versus local government in the context of democracy is not
a new debate for Turkey. Strengthening local governments was always
on the agenda in the quest for a new and democratic constitution which
lasted until 2016, and it was seen as a requirement for a democratic

constitution.

During this period, all efforts concerning the drafting of a new
constitution gave particular importance to developing local governments
and forming regional governments. Regional governments as forms of
modern governance, independent of identity or cultural rights, were
democratic channels; and they would be an important contribution to

democratic representation.

In democratic regimes, usually the unlimited power of the central
government politically neutralises individuals and all kinds of groups.
One way of overcoming this imbalance, created by a concentration of
powers in the hands of the central government, is to strengthen local
governments and self-ruling administrations. Such structures are a
must for the stability of the democratic system as well. Local political
structures are outlets for the individuals to express themselves through,
and they enable the dissemination of different opinions. They help limit

the central power, create independent centres of power to compete with
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it, and provide environments in which critical political leaders of the

future may grow and develop their political talents.*

The separation of state powers, or the division and delimitation of
power, in particular the independence of the judiciary, aims to serve
democracy through safeguarding individual rights and freedoms.
Counterbalancing the ruling power by means of political parties serves
the same purpose. In our times, it is very important to form and develop
local governments directly elected and supervised by the people, so that
the top-down imposition of political powers is limited and channels of
democratic participation flourish. For Turkey, this necessity of actively
counterbalancing the ruling power by local governments is more urgent
than ever. The authority of the ruling power must be divided between
the central and the local. This would also mean the development of
democracy. However, strong local divisions are necessary for this to be

realised.

To establish a democratic connection between the state, individuals
and communities is possible through building the ruling power on
different grounds of legitimacy at the same time. These two grounds
are central and local governments. Through such a structuring of
legitimacy, communities on all levels can make decisions on their unique
requirements using democratic methods. When the central government
decides the organisational methods of the municipalities and regions as
well as the democratic rights of the citizens on a local level and their extent,
because the historical and cultural qualities of the region are overlooked,
democracy is not upheld in these regions. A lot of conflicts are caused
by the fact that throughout history, central governments have decided

on the fates of citizens and regions far away from them, and have done

36 S. M. Lipset, Siyasal Insan, Cev: Mete Tungay, Teori Yayinlari, Ankara 1986, pp. 6-7.
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so based only on formal authority, without enough responsibility. The
balance between power and responsibility can only be achieved through
units that have a distinct authority from that of the centre. Modern
institutions should be designed so that in terms of decisions regarding
the individuals, the effects of wrong decisions can immediately be felt.
Strong local governments will also serve to protect diversity. Democratic
methods should be developed on the premise that diversity contributes
to a country’s cultural, moral and economic wealth. Individuals’ need for
belonging is multifaceted, such as religious and/or cultural community
on the one hand, and local community based on local self-rule on the
other hand. It must be remembered that individuals can truly be free only

in their local and cultural communities.?”

For Turkey, in order to protect territorial integrity and to achieve
international standards of democracy and human rights, central powers
must be devolved to local units of administration to some extent. Centralist
policies in Turkey do not foster a sense of unity and togetherness among
its citizens, on the contrary, they contribute to separation based on
different cultural identities. Because of the centralist structure, methods
of participation are being limited, public services are not efficient, public
institutions are lacking in democratic accountability, and it is difficult
to make policies on the promotion, protection and development of
different languages and cultures. The centralist state structure and the
“homogeneous society project”, formed to the same end, are at the root
of Turkey’s political problems. In this context, it is very important to
make reforms to decrease centralism, and to take measures through legal

regulations.”®

37 Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu [ktidar: Kuram ve Uygulama”,
Anayasa Hukuku Dergisi, 1:1, 2012, pp. 91-93.

38 Oktay Uygun, Yeni Anayasada Yerel ve Bolgesel Yonetim igin Oneriler, Tiirkiye Ekonomik
ve Sosyal Etiidler Vakfi (TESEV) Yayinlari, Istanbul 2012, p. 9.
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For its member states, the EU is a supranational counterbalance, and
a control mechanism. For countries who follow the “Regional Policies
of the EU”, regionalisation is crucial in striking a balance between the
subnational and the supranational, and of supervising them.?* Turkey’s
regulations on local governments are in contravention of European
standards, and of the Charter of Local Self-Government. This is because

the principle of locality, a requirement of democracy, is missing.

The Congress of Local and Regional Authorities, a congress of the
Council of Europe, has made some requests regarding the administrative
system in Turkey. Some of these requests were about constitutional
reforms regarding local governments. In 2001 and 2005 delegations
made observations to this end, and they focused on certain constitutional
provisions. The most important and the most widely discussed one of
these is Article 127, which places local governments in the context of
the “principle of the integrity of administration”. The Congress wants
some reforms on the fundamental structure of the administrative system.
To this end, it insists on two things. First, it wants Article 127 of the
Constitution of the Turkish Republic to be made compatible with the
European Charter of Local Self-Government. Based on Article 127 of
the Constitution, the central government is maintaining an extended
tutelage supervision on local governments. This contradicts the principle
of locality stressed in the Charter of Local Self-Government. The
Congress particularly insists on the changing of the fifth clause of Article
127. According to this clause, “7he central administration has the power
of administrative tutelage over the local administrations in the framework of
principles and procedures set forth by law with the objective of ensuring the
Sfunctioning of local services in conformity with the principle of the integrity of

39 Tiirkiye’'nin Anayasa Giindemi, Derleyen: Ibrahim O. Kaboglu, {letisim Yayinlari, Istanbul
2016, p. 278.
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the administration, securing uniform public service, safeguarding the public
interest and meeting local needs properly.” The Congress wants this clause
to recognise local governments as institutions with administrative and
financial autonomy, and to supervise them according to the principle
of locality. Second, it wants Turkey to accept the articles 6, 9, 10 and
11 of this Charter, paragraphs which Turkey did not find appropriate
to recognise. These paragraphs are on topics such as local governments
determining their own internal organisation, the financial sources of
local governments, their discretionary power over finances, forming
and participating in a union, cooperating with institutions in different
states and resorting to legal remedy in order to defend their powers of

autonomous administration.*

These studies conducted by the Council of Europe on behalf of Turkey
notwithstanding, this debate has been going on for a long time because of
the slowness and unwieldiness of Turkey’s central administration, and also
because different regions have different needs. Almost all efforts towards
the development of a new constitution suggested that local self-rule should
be developed, and regional governments should be established. Strong
regional governments as forms of modern governance, independent of
identity or cultural rights, were democratic channels; and they would be
an important contribution to democratic representation. This was seen

as a basic way for the unitary state structure to become more democratic.

The Law on the Fundamental Principles and the Restructuring of Public
Administration dated 15.7.2004, numbered 5227 aimed for a much more

radical transformation in administrative structures. When the President

40 Birgiil A. Giiler “Avrupa ve Yerel Yonetimlerin Anayasal Konumu-Avrupa Bolgesel ve Yerel
Yonetimler Kongresinin Anayasa Degisikligi Istekleri” hetp://www.genel-is.org.tr/upresimler/yayin-
lar/gead/gead05-1-3.doc
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sent this law back to the Grand National Assembly, parliamentary
debates on the transformation of the administrative structure were also
shelved. The preamble of this draft law said: “7he need for a restructuring,
which has been discussed for long years and brought up time and again by
bureaucratic and political authorities, is now more imperative than ever.
Through this transformation can our country find its rightful place within
the global competition and our people’s level of welfare rise. Restructuring
has been debated for long years and has been the subject of many unrealised
drafts; it can be put off no longer. Considering that the current inefficient
structure is costly, and that a belated restructuring would create more
adaptation problems, it is the shared responsibility of everyone to realise this
reform at once through political determination and social support.” These
urgently needed steps towards the restructuring of the administrative
structure have not yet been taken. “The Law Amending the Metropolitan
Municipality Law and Some Laws and Decree-Laws” took a step towards
strengthening local governments by eliminating special provincial
administrations; this was seen as a positive development; however, the
other regulations strengthened the central government.”" That is to say,
all those regulations supposedly brought in to strengthen the local only

helped towards more centralisation.

Since Turkey is a unitary state, establishing regional units wider than the
traditional local units of provinces and municipalities, and setting up
autonomous governments with legislative authority of their own in these
regions, would cause debates on whether a state made up of regions equals
a federal structure or not. Italy and Spain are interesting comparisons in
this regard, since they have some federal regulations. However, there are

significant differences between federal state and territorial state structures.

41 Sevtap Yokus, Tiirkiye'de Catigma Coziimiinde Anayasal Araysslar, Seckin Yayinlari, Ankara
2013, p. 232.
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In a unitary state, if the principle of not exchanging the powers bestowed
on the self-ruling regions with the unilateral operations of the central
government is determined on a constitutional level, there might be those
who argue that the state is losing its unitary character. In such a situation,
regardless of the extent of these powers, it may be said that the local
governments are legally on a par with the central government in terms
of being a decision-making authority. That is because the rule of national
majority will be counterbalanced by the wills of the communities that
make up the subnational units.*’ In a federal state, the centre-periphery
relationship is also governed by the concept of “free self-determination”.
In this sense, the federal state is composed of political entities which have
the right to self-determination; however, the right to self-determination
belongs to the nation as a whole.*> A method of regional organisation which

would not damage the unitary state structure would answer Turkey’s needs.

Regional rule is a model that is popular in Europe; it strengthens the
country’s unity through ensuring real democratic participation with
individuals participating in their own government and taking on
administrative responsibilities.* In terms of strong local government,
a federal/regionalised state may be a democratic step towards solving
the political problems of the country. The need for stretching Turkey’s
excessively central structure has been discussed for a long time now, and
it is clear that there is a need for European-style “regional government”.
Such a step will also contribute towards resolving problems of cultural

identity.

42 Oktay Uygun, “Federalizm ve Bolgesel Ozerklik Tarusmalar”, Demokratik Anayasa, Metis
Yayinlari, Istanbul 2012, pp. 103-105.

43 Atilla Nalbant, Uniter Devlet, Yapt Kredi Yayinlari, Istanbul 1997, p. 226.

44 Sevtap Yokus, “Tiirkiye'de Yerel Yonetimlerin Gelistirilmesi-Bélge Yonetimleri”, Anayasa
Kurultays, Prof. Dr. Yilmaz Aliefendioglu’na Armagan, Ankara Barosu Insan Haklar1 Merkezi,
Ankara Barosu Yayinlari, Ankara 2010, p. 159.
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The examples of the UK, Italy, Spain and France may serve as inspiration
for Turkey.® The criteria and methods used in establishing the regions are
very important. Two different methods are being debated. The first is to
unite provinces that are close to one another due to social, cultural and
historical ties. In order to do this, current provincial assemblies may be
authorised. The second is to form regional administrations through the
authority of the Parliament. It is also possible to use these two methods
concurrently. That is to say, provinces that want to do so unite of their
own volition, and those that do not are decided for by the Parliament.
If the second method is employed, “regional development agencies”
regulated by the law dated 2006 numbered 5449 may be useful. Methods
that aim to decrease centralisation may be developed through legal
reforms. Considering the importance of the issue to Turkey, however, it
is preferable to undertake constitutional regulations in order to prevent

claims of unconstitutionality.

Generally speaking, the protection of ethnic-linguistic minorities and
local freedoms is thought of as the prominent reason for regionalisation;
however, in today’s world there are a variety of factors that necessitate
regionalisation. Some of these are: regional rule is an efficient tool in
administrative organisation; in national planning, there needs to be a
new unit between the central power and local governments; it strengthens
participatory democracy;, it activates new mechanisms of responsibility and
networks of information. Regionalisation is due to economic, security-
related, political and cultural reasons. For instance, Turkey’s South-
eastern Anatolia Project (GAP) Regional Development Administration
is an example of regionalisation based on an economic cause. Through

regionalisation, local powers have a chance to actively participate in

45 Ibrahim O. Kaboglu, Hangi Tiirkiye?, imge Kitabevi, Ankara 2011, p. 46.
46 Oktay Uygun, 2012, pp. 136,137.
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national planning. The regional policy of the EU intends regional units to
become active agencies alongside nation states. The EU tends to address
itself to regional units that are connected to their citizens. In this context,

the EU integration process is one reason behind regionalisation.”

Some of the reasons Turkey needs regional government are as follows:
geographically, it is spread out over a wide expanse; there are imbalances and
different socio-economic needs between regions, which can be remedied
only through region-specific measures; the weight of the traditional central
government can only be overcome through coordinated units of local
government with extended powers, that is, regional governments. Regional
governments will ensure efficient public services and individuals will be
able to hold officials to account when these services are not rendered.
Most importantly, regional governments will actively share in the powers
of the central government and create an equilibrium between the central
and the local; thus becoming the prime determiners of the development of

democracy.

In processes of conflict resolution, constitution-making is accompanied
by discussions on devolution. Parties might have conflicting opinions on
the extent and meaning of devolution. The important thing is to keep
having these discussions in environments without conflict, in a healthy
manner. Such discussions on the kind of self-rule that would meet the
demands of Turkey’s conditions should be conducted in accordance with

the principles of democracy.

It is clear that the scale of conflict resolution in Turkey has radically changed.
Domestic problems have become international. In its next steps towards a

resolution, Turkey will have to pursue policies that cross its own borders.

47 Auilla Nalbant, 1997, pp. 227-229, 232.
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Looking at examples of conflict resolution from around the world, some
might argue that there is no causal relation between conflict resolution and
democracy, and that a potential conflict resolution process in Turkey does

not have anything to do with democratisation.*

Considering the past processes, however, in Turkey’s case conflict resolution
has a great deal to do with democratisation. Cultural rights, right to
education in the mother tongue, a constitutional citizenship not defined in
terms of ethnicity and the most prominent demand of all, strengthened local
government - these will be the essential issues in every stage of the resolution
process. These are the most prominent issues for Turkey’s resolution process,
and they also have to do with the development of democracy in Turkey. In
order to be able to answer these demands, a new, democratic constitution

and the transformation of other legislation is necessary.

Following the presidential and general elections of 2018 in Turkey, if there
is possibility of a return to democratisation at any point, it will also require a
non-conflict environment, which is the basis of democratisation. In previous
periods, strong local governments were seen as indispensable for both
democratisation and a new, democratic constitution, and also for the conflict
resolution process. When a return to democratisation becomes possible,
strong local governments should also be on the agenda in order to start the

process of conflict resolution.

Democratisation and the development of strong local governments would
be a way for the “Presidential System of Government” to take on democratic
qualities. In this way, there will be a real opportunity for the new system to

truly embody a democratic regime.

48 Presentation by Fuat Keyman, Catisma Céziimleri Yeni Bir Yol Bulmak, Editor: Hiiseyin
Cakur, Kiiyerel Diisiince Enstitiisii, [stanbul May 2018, pp. 22, 26.
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Conclusion

The 2017 Constitutional Reforms, which ushered in the “Presidential
System of Government”, were conducted under the state of emergency
regime in a Turkish practice with some unlawfulness, and they were

accepted as the result of a referendum.

The presidential and general elections of 2018 were held under conditions
which made it impossible to secure a fair competition between the
candidates or freedom of speech; with the state of emergency regime and
the antidemocratic regulations of the Electoral Law and the regime of
political parties in full effect. These elections ushered in the “Presidential

System of Government”.

The Presidential System of Government took off rapidly, so to speak.
A series of presidential decrees, obviously prepared in advance, took
effect one after the other upon publication in the Official Gazette. What
these decrees have in common is that against the integrity of the state
operations, they emphasise the powers concentrated in the hands of the
President. These regulations appeared in a dizzying succession, and the
opposition parties in the Parliament did not, or could not, do enough to
inform society about them. The main opposition party encountered some
serious in-party problems during this time, which made it impossible for

it to create democratic pressure on the issue.

On a constitutional level, two methods may be adopted against these
presidential decrees. One would be to pass laws in the Parliament
simultaneous with the presidential decrees and thus make the decrees null

and void. The mathematics of this option do not work out, considering
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the number of AKP MPs, and MHP MPs which support the President,
in the Parliament. Another option is to bring those presidential decrees
thought to be unlawful and unconstitutional to the Constitutional Court.
However, in this case, even if the decree is unconstitutional, such a court
formed in the manner explained above is not above political influences,

and so expecting a fair and balanced check is unrealistic.

Under current circumstances, in order for Turkey to restart on a course
of democratisation: the world of economy, since economic problems are
increasing; civil society organisation, despite their weakness; and most
importantly, the opposition parties, need to demand democratisation,
freedoms, and the resolution of the conflict through political means.
They need to make these demands much louder, and apart from being

insistent in these demands, there does not seem to be another way out.
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Onsoz

Anayasa profesorii Sevtap Yokus'un Demokratik Gelisim Enstitiisii
(DPI) igin hazirladigs bu rapor, Tiirkiyede Haziran 2018'de gergeklesen
baskanlik ve parlamento se¢imlerinin bir analizini sunmaktadir. Yokus,
bir onceki ¢alismasini takiben bu raporunda da, parlamenter sisteme
dayali siyasi bir gelenekten baskanlik sistemine gegisin, tilkedeki
demokratiklesme siiregleri tizerindeki olast etkilerini ele almaya devam
etmektedir. Yiirtitmenin yasama ile iligkilerinin ne sekilde kurulacagina
ve yasama organinin yeni doénemde kendisine bigilen rolii nasil
oynayacagina dair nemli sorular soran rapor, yeni sistemde demokrasinin
ve hukukun tstiinliigiiniin nasil saglanabilecegini ve mevcut durumda,
siyasetin demokratiklestirilmesi yontemleri ile iktidarin dengelenmesine
ve Tiirkiye 6zelinde, toplumsal barisa hizmet edecek baslica demokratik

mekanizma olan yerel 6zerkligin gelistirilmesi 6nerisi tarugilmakeadir.

Raporun sonunda yazar, Tiirkiye'nin demokratiklesme siirecine yeniden
baglamasi i¢cin ekonomik aktérler, sivil toplum 6rgiitleri ve muhalefet
partilerinin de dahil oldugu gesitli aktorlerin, demokratiklesme,
ozgiirliikler ve catigmanin siyasi yollarla ¢6ziimii konusunda daha kararlt

talepler yapmasi gerektigi sonucuna varmaktadir.

Bu calisma farkli bakis agilarina sahip yazarlarca, DPI i¢in hazirlanan
rapor dizinin bir pargasidir. Bu rapor diziyle DPI, 6nemli bir siyasi
degisim doneminde, demokratiklesme ve ¢oztim siiregleri ile ilgili olarak
Turkiye'deki meveut durumunun degerlendirilmesine katkida bulunmay1
amaglamaktadir. DPI, bolgesel ve uluslararast bakis agilarina yer veren
benzer caligmalari oniimiizdeki dénemde de gerceklestirmeye devam

edecektir.
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Giris

Turkiye, “Cumhurbagkanligi Hikiimet Sistemi” adi altinda yapisal
bir degisim gegiriyor. 1876 Kanuni Esasi ile Osmanli Imparatorlugu,
Mesrutiyet Déneminden itibaren  parlamenter sistemi  denedi.
Cumhuriyetin kurulusuna dogru 1921 Anayasasi uygulamasinda tiim
yetkilerin Mecliste toplandigi dénemle birlikte, sonraki dénemlerde de
siiren parlamento gelenegi dikkate alindiginda, 2018 Cumhurbagskanlig
ve milletvekilligi genel segimleriyle, parlamento agirlikli siyasal gelenekten

uzaklagildig1 ve bambagka bir déneme girildigi sdylenebilir.

Cumbhurbagkanligi Sisteminde yiiriitme erki tek kiside toplanmaktadir.
Yiiriitmedeki yonetim bicimi ise, bir tiir sirket isleyisine benzetilmekredir.
Nitekim son se¢im siirecinde, Cumhurbaskanina baskanlik rejimindeki
ozelliklerle bagli bulunan bakanlarin ve diger birimlerin ¢alisma semast,
sirket yonetimine ait terminoloji kullanilarak aciklandi. Cumhurbagkani
etrafindaki ilk halkada, finans, iletisim, insan kaynaklari, teknoloji ve
yaturim ofisleri seklinde bir orgiitlenme gemast olusturulmus. Diger
bir halka, farkli alanlarda politikalar tiretecek kurullar ve bu kurullart
cevreleyen bakanliklar olarak belirlenmis. Sistemin icerigiyle birlikte
bu yonetim 6rgiitlenmesi seklinden; yasama erki de dahil devletin tiim
kurum ve kuruluglarinin, bu yénetim yapisina hizmet esasina dayanilarak
sekillendirilmek istenecegi anlagilabilmektedir. Tiirkiye Cumhuriyetinde

ilk kez, yasama yerine yiiriitmenin kurumsal diizeyde asliligi belirlenmistir.

Tiirkiyede, olaganiistii rejimin stirdiiriildiigii son iki yil, aslinda ayn:
zamanda “gliglii devlet” sloganiyla birlikte, yiiriitme erkinin, asliligi ve
tek belirleyici gii¢ kilinmasi yontindeki déniistimiin hazirlik siireci oldu.

Bunun yani sira ayni dénemde, yargi denetiminden muaf olaganiistii
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rejim mevzuatt ve uygulamalari, zaten zayif olan hukukun tstiinligiini
ve demokrasi ilkelerini ¢ok biiyiik 6lgiilerde tahrip etti. Buna paralel
olarak, darbe girisiminin yaratugi siyasal deprem ve art¢t soklari,
toplumsal anlamda da alt iist oluslara, kutuplasmaya, gerginliklere, hatta
kimi toplumsal gruplar bakimindan magduriyetlerle birlikte ¢okiintiiye
neden oldu. Ttiim bunlara ek olarak, ekonomik boyuttaki gerileme, genis

toplum kesimlerinin alim giiciinii oldukea asag1 ¢eken bir hal aldi.

Anayasal ve siyasal boyutta Tiirkiyede ontimiizdeki siirecte iki temel
soru 6ne cikacakur. Birincisi; yiiriitmenin yasama ile iligkileri ne sekilde
kurulacak ve yasama organi yeni dénemde kendisine bigilen rolii nasil
oynayacakur? Ikincisi; demokrasi ve hukukun iistiinligii yeni sistemle
nasil saglanacaktr? Hukukun Gstiinliigii ve demokrasi ilkelerine iligkin
tim olumsuz kosullara ragmen, bu konularda bir ¢ikis yolu olabilir mi?
Bu sorulardan hareketle denebilir ki; Tiirkiyede yakin bir gelecekte, ya yeni
sisteme varilirken kullanilan yontemler derinlestirilip kalici hale getirilecek
ve demokratik degerlere ve hukuk devletine ulasma imkanlari tamamen
yitirilecek; ya da demokrasi ilkelerinin ve hukukun stiinltigiiniin,

uygulamaya konulan yeni sisteme eslik etmesinin yollar1 aranacakur.

Bu calisgmada, 6ncelikle 2018 Cumhurbagkanligi ve milletvekilligi
secimleri, Ttirkiye'deki secim sisteminin demokratik olmayan 6zellikleriyle
birlikte irdelenmektedir. Ikinci olarak, secim sonucunda yurtirlige giren
“Cumbhurbagkanlig Hiikiimet Sistemi”nin, devlet organlari arasinda denge
ve denetim olanaklarini ortadan kaldirabilecek ozellikleri, son uygulama
ornekleriyle birlikte incelenmektedir. Son olarak, mevcut durumda,
siyasetin demokratiklestirilmesi yontemleri ile iktidarin dengelenmesine
ve Tiirkiye 6zelinde, toplumsal barisa hizmet edecek baslica demokratik

mekanizma olan yerel 6zerkligin gelistirilmesi 6nerisi tartgiimakeadir.
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I. TURKIYE’DE SECIM SISTEMI VE 2018
SECIMLERI

A. Tiirkiye’de %10 Barajli Se¢im Sistemi

Tiirkiyede uygulanmakta olan 2839 sayili Milletvekili Se¢cim Kanunu,
Anayasa'nin 2001 degisikliklerine kadar yiiriirlitkte bulunan, Anayasa
Mahkemesi’'nin denetimini engelleyen Gegici 15. maddesinin korumast
alundaki Darbe Dénemi yasalarindandir. Danisma Meclisi tarafindan
hazirlanan bu Kanun, Milli Giivenlik Konseyi'nce kabul edilerek yiiriirliige
konulmustur. 1980 Darbesi donemde ¢ikarilmis olan biitiin yasalarda
oldugu gibi, Se¢im Kanunu da, temel olarak demokratik bir icerikten
yoksun olup, istikrara ve giiclii yiiriitme yaratma hedefine yonelmistir.
Bu Se¢im Kanunu’yla amaglanan, ge¢mis donemde oldugu gibi hitkiimet
bunalimlarina neden olan koalisyonlu ya da azinlik hiikiimetlerinin
ortaya ¢ikmasini engellemek oldugu icin; %10 baraji iceren sistemle,
biiyiik partilere daha fazla temsil orani olanag yaratulmistr. Buna gore,
cogunluk sistemi ile nisbi temsil sistemi karistirilmis ve tilke genelinde
%10 baraj ile birlikte nisbi temsilin d'Hondt modeli benimsenmistir.
Ayni Kanunla iilke barajinin yani sira, daha sonra Anayasa Mahkemesi
tarafindan iptale konu olan, illerde gecerli oy sayisinin, ¢ikmast gereken
milletvekili sayisina boliinerek elde edilen sayiy1 asamayan partileri dista

birakan se¢im cevresi baraji getirilmisti.!

Tiirkiyede, secim sisteminin icerdigi %10 tilke baraji, parlamentoda
cogunluk yapisina neden olacak derecede yiiksek bir oran olarak

degerlendirilebilir. Oysa, Tiirkiye gibi ¢ogulcu toplumlarda, ¢ogunluk

1 Necmi Yiizbagioglu, “Tiirkiyede Uygulanan Segim Sistemleri ve Bunlara {liskin Anayasa Mah-
kemesi Kararlarina Gére Nasil Bir Se¢im Sistemi”, [TUHFM, C.L.V(1996), 5.123.
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yonetiminin, ¢ogunluk diktasina doniigebilme riskleri de bulunmaktadir.
Nitekim son segimlerde de, se¢im sistemi ve igerdigi %10 baraj bu
yoniyle tartisilmistir. Hitkiimet istikrar1 aranirken siyasal istikrarsizlikla
karsilasma riski de biiytikeiir. Temsili demokrasi ve demokratik toplum
kavramlar1 Anayasal diizeyde ongoriildigli halde, %10 iilke baraji
gibi bu iki kavrami birbirinden uzaklasturan yontemler de sistemin
icine yerlestirilmis oldugu i¢in, olusturulan bu sistem, ¢ogulcu toplum
tabanina oturtulamamaktadir. Temel sorun, c¢ogulcu toplumsal
yapidaki egilimlerin, “siyasal ¢ogulculuk diizlemine” yansitilamamasi
noktasindadir. Ulke genelinde uygulanmakta olan %10 baraj ile, nisbi
temsil sistemi ¢ogunlukeu sisteme yaklastirilarak, istikrar hedeflenmistir.
Ancak, %10 baraj uygulamasi, demokratik toplumun zorunlu unsuru
olan ¢ogulculuk ilkesini ve demokratik siyasal yasamin ger¢eklesmesi
icin secim sisteminin saglamasi gereken temsilde adalet ilkesini zedeler

niteliktedir.

Turkiyede uygulanmakta olan % 10 barajli nispi temsil sistemi, baraj
oraninin yiiksek olusu nedeniyle ¢ok sayida partinin Parlamentoda yer
almasini 6nlemektedir. %10 tlke baraji, segim sistemini ¢ogunlukgu bir
sisteme doniistiirecek derecede yiiksek bir oran olarak degerlendirilebilir.
Giiglii partileri destekleyen se¢menler disindakilerin temsil olanag:
olmamaktadir. Yonetime demokratik katilim bakimindan biiyiik bir
eksiklik olarak goriilen bu durum, halkin dogrudan kaulim araglari
gibi diger demokratik yollarin yoksunluguyla birlikte ele alindiginda,
olumsuz etkisini ¢ok daha siddetli gostermektedir. Oncelikle segmen
istemedigi halde hi¢ degilse Parlamentoya girme sansi olan partilere
yonelmek durumunda kalmakta, dolayisiyla gergek bir tercih ortaya
koyamamaktadir.  Bu duruma, 6n se¢im yerine, adaylarin parti
merkezlerince belirlenmesi hali eklendiginde, segmen iradesinin sinirlt

yansimast orani bir kat daha artmaktadir. Parti i¢i demokrasinin
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saglanamamasi, milletvekili adaylarinin belirlenmesinde tabanin hi¢bir
katkisinin olmamast nedeniyle secmen, genellikle kendisine siyasi parti
lideri tarafindan dayaulan adaylar icin oy vermeye zorlanmis olmaktadir.
Ayni zamanda se¢men ¢ogunlukla, Parlamentoya girme sansi yiiksek olan
partilerin, yine parti lideri tarafindan belirlenmis olan adaylarint segme

yoniinde tercihte bulunmaktadir.?

Turkiye'de %10 iilke baraji uygulamasi, Anayasa’ya aykiriligt ileri stiriilerek
Anayasa Mahkemesi’ne gotiiriilmiis, ancak cevre barajinin diizenlendigi
yasal hitkmii iptal ettigi kararinda Anayasa Mahkemesi, iilke barajini
Anayasadaki temsilde adalet ilkesiyle bagdasmaz bulmamistir. Anayasa
Mahkemesi; “Secime katilan ve 2839 sayili Yasanin 33.maddesinde
ongoriilen %10’ luk iilke barajin: asan siyasi partilere verilecek iilke secim
cevresi milletvekilinin hesabinda gozetilecek dlgiiniin yasama organinin
takdiriyle yiiriirliige konuldugu aciktrr. Secim sistemlerinin anayasal ilkelere
odiinsiiz wygunlugu yaninda kimi zorunlu kosullar: icermesi kaginilmazdir.
Sistemin dogasindan kaynaklanan ve vyiizdelerle konulan barajlar, iilke
yoniinden, secme ve secilme hakkini sinirlayics, olagandist olgiilere varmadikea
uygulanabilir, kabul edilebilir ve aykiriligindan soz edilemez belirlemelerdir.
Yasama organinin anayasal ¢erceveye bagls kalarak takdir ettigi sinirlama ve
agirt sayilmayacak diizeydeki baraja rakam ve oran olarak el atmak, yargisal
denetimin amacryla bagdasmaz. Kaldr ki %10’ luk baraj yonetimde istikrar
ilkesine uygundur ve temsilde adalet ilkesiyle de bagdasmaktadir™ seklinde

kararini vermistir.

%10 tilke baraji oraninin asag1 gekilmesi 6nerisi uzun yillardir Turkiye'deki

farklt cevrelerce ileri stiriildii. Ulusal barajin digtiriilmesi 6nerisi 1998

2 Sevtap Yokus, “Tiirkiyede %10 Segim Barajina {liskin Hukuksal ve Siyasal Tartgmalar”, Hukuk
ve Adalet Elestirel Hukuk Dergisi, Y1l:4, Say1:11, Yaz 2007, 5.299, 300.
3 AYM, E:1995/54, K:1995/59, K. T:18.11.1995, AYMKD, S:31/2, 5.854.
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yilinda Avrupa Konseyi Parlamentosu tarafindan da dile getirilmisti.* Bu
onerilerde 6ne ¢ikan husus, se¢imlerde baraja takilan oy sayilarinin, baraj
oraninin agagtya ¢ekilmesi 6nerisinin dikkate alinmasini zorunlu kilar

diizeyde olmastydi.’

Venedik Komisyonu'nun, Avrupa Konseyine tiye iilkeler bakimindan
siyasi partiler ve se¢cim konularinda ortak standartlart belirleme
yoniinde hazirladigi raporlardan bir kismi, dogrudan se¢im hukukunun
azinliklara etkisi noktasinda olup, bu kapsamda se¢cim barajlarini da
incelemektedir. Venedik Komisyonu'nun secim sistemi ile azinliklarin
temsili iligkisini inceledigi raporunun Tiirkiye'ye iliskin béliimiinde,
%10 tilke baraj uygulamas: degerlendirilmektedir. Buna gére, secimlerde
%10 tilke barajinin altnda kaldig: icin Parlamentoda temsil edilemeyen
partiler bakimindan, yasal bir yasak olmadan Parlamentoda temsili
zorlagtirilmakeadir.  Bu  temeldeki elestiriler, secimlerde uygulanan
%10 iilke baraji nedeniyle, baraj alunda kalan partilerin temsilinin
engellenmesi noktasinda ve siyasi partilere yonelik kisitlamalar ekseninde
yogunlasmaktadir. Bu belirlemeler isiginda %10 iilke se¢im barajt

oraninin indirilmesi 6nerilmektedir.®

Serbest se¢im hakki ve bu hakkin kullanilmasinin sagladigi demokrasi
ile segim sistemini ayr1 ayri diisiinmek olanaksizdir. Se¢im sisteminin
yaratugl olumsuzluktan dogrudan etkilenmeyen demokrasi 6rnekleri
bulunabilir ancak her iilkenin demokrasi gelenegi, siyasal, sosyolojik
kosullar1 ayni sonucu yaratmayacakur. Parlamentoda bir partinin

cogunlugunu saglayacak se¢cim modelinin uygulandigi her {ilkede,

4 Report, H. Swoboda, 19. November 1998.

5 Biilent Tanér, Tiirkiye'de Demokratik Standartlarin Yiikseltilmesi Tartigmalar ve Son Gelismeler,
Tiirk Sanayicileri ve Isadamlari Dernegi Yaynlart, Istanbul 1999, 5.88.

6 http://www.venice.coe.int/ WebForms/pages/default.aspx?p=01_main_reference documents&-

lang=EN
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siyasal istikrar agisindan ayni sonu¢ ortaya c¢ikmamaktadir. Baz
tilkelerde, demokratik kiiltiiriin yerlesikligi ile de baglantli olarak, bu
tiir sistemlerin uygulanmasi, siyasal istikrarsizliklara neden olmadig: gibi
demokratik isleyise de hicbir sekilde zarar vermeyebilir. Ancak Tiirkiye
gibi demokratik isleyis acisindan yerlesik problemleri olan iilkelerde,
parlamentoda bir partinin, yasamada tek bagsina belirleyici cogunlugu
saglamasi, o partiyi destekleyenler disindaki toplumsal kesimleri agir

baskilara maruz birakabiliyor.

Cogunlugu tek bagina iktidara tasima olanag yaratan Tiirkiye'deki se¢im
sistemi uygulamasinin bir diger olumsuz boyutunu, se¢im 6ncesinde
milletvekili adaylarinin belirlenmesi sirasinda parti i¢i demokrasinin
olmayisi olusturmaktadir. Uygulanan se¢im sistemi, ¢ogunlugu temsil
eden partiyi, parti iginde de lideri giiglii kilmakrtadir. Liderin gicii, daha
secimlere girmeden, aday belirfleme asamasinda goriilmektedir. Parti
lideri, milletvekili adaylarini tek basina belirlemektedir. Cogunlugun
olusturdugu iktidar partisi lideri, aslinda parlamento ¢ogunlugunu da tek
basina belirlemektedir. Ayni zamanda Cumhurbaskanin: ¢ikaran siyasal
parti, hem parlamento ¢ogunlugunu olusturmakta hem de yiiriitme
giictinii tek bagina elinde tutan Cumhurbagkanu ile biitiinlesik bir yapiya

kavusmaktadir.”

Tiirkiyedeki siyasal yasam bakimindan, parti liderinin milletvekilleri
tizerindeki etkisi, tam bir hakimiyet halidir. Bu sistem, parti liderini
degismez hale getirmektedir. Milletvekillerini belirlemede tek yetkili
olan parti liderine baglilik esas olmaktadir. Bu nedenle, milletvekilleri
bakimindan, parti liderini etkileyecek yatay birlesmeler de ortaya
¢tkamamakrtadir. Dolayistyla milletvekilleri, toplumsal degisim karsisinda

yeni bakis acilari olusturamaz, sorunlar karsisinda ¢oziimler iiretemez hale

7 Sevtap Yokus, Tiirkiye'de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara 2010, s. 127.
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gelmislerdir. Liderin elindeki biiyiik gii¢, partisine bagli milletvekillerinin
ontini kapatmasina neden olmaktadir.® Adaliktan sonraki agamada da,
sonraki dénem milletvekilligi hesaplariyla, “lidere yakinlik” her tiirlii
uzmanliktan ve iiretkenlikten 6nce gelmektedir. Lidere yakinlik igin,
diisiincelerden hatta kisiliklerden biiyiik odiinler verilmektedir. Partilerin
yetkili kurullart caligtirilamamakta, milletvekilleri politika disina
itilmektedir. Parti i¢i demokrasinin olmamasi yasama iglevini biiyiik
oranda engellemektedir.

Tiirkiyede siyasal partiler acisindan parti i¢i demokrasinin olmayist
liderin artan giiciiniin asil nedenini olusturmaktadir. Bu baglamda,
Parlamento ¢ogunluguna imkan veren se¢im sistemi sayesinde
Parlamento ¢ogunlugunu elde eden partinin lideri, parti igindeki giicii ile
birlikte, cogunlugun tek temsilcisine déniismektedir. Elde ettigi bu giicle
birlikte liderin, siyasal yasam1 da tek bagina yonlendirmesi, demokratik
toplumun temelini olusturan ¢ogulcu yapi agisindan en olumsuz boyutu
olusturmaktadir.

Tiirkiye'nin siyasal gercekligi karsisinda; cogunlukeu se¢im sistemlerinin
de demokratik sonuglar yaratabilecegi seklindeki yaklagimla, Tiirkiye'deki
segim sistemi ile demokratik toplum baglantisinin Batu Avrupa iilkeleri
standartlarinda degerlendirilmesi, yaniltict sonuglara gotiirebilir. Ttirkiye
demokrasisinin bu bakimdan, kendi sosyal, siyasal sekillenmesi egliginde
ve kendine 6zgii degerlendirilmesi zorunludur. Tiirkiye'nin 6znel kosullart
esas alinarak, demokratik kanallarin kapanmasina olanak tanimayan
se¢im modelinin belirlenmesi, demokratiklesmenin baslica gereklilikleri

arasindadir.

8 Ilter Turan, “Tiirkiyede Parlamenter Sistemin Sorunlari ve Coziim Onerileri” Semineri, Tiirkiye
Igveren Sendikalari Konfederasyonu 35.Yil, Ankara 1997, 5.60.

/0



Tiirkiye'de Secimler ve Cumhurbaskanligi Sistemi

B. Tiirkiye’'de 2018 Cumhurbagkanligi ve
Milletvekilligi Secimleri

Tirkiyede son iki yilda, Anayasanin olaganiisti rejime iligkin
diizenlemeleriyle ve bu diizenlemelerin imkan tanidigi mevzuat sebebiyle,
ozellikle olaganiistii hal kanun hitkmiinde kararnamelerle; ayrica yargisal
denetim engelleriyle, ilke genelinde, Anayasa disina itilmis bir rejimin

uygulanmasi yoluna gidilmesine neden olundu.

Olaganiistii rejim altinda yapilan Anayasa degisikliklerinin de yiiriirlige
girmesini saglayacak Cumhurbagkanlig1 ve Parlamento secimleri de, tilke
genelinde uygulanan olaganiistii rejim doéneminde yapildi. Segimlerin
demokratik ve se¢ime katilan adaylar bakimindan adil bir atmosferde
yapilamiyor olmasinin otesinde, Tirkiyedeki secim sistemi ve 2018
secimleri 6zelinde yaratacagi sonuglar, se¢imler dncesindeki en onemli

konuyu olusturmaktayd..

Secimlerden 6nce, pratikte kurulan Ak Parti ve Milliyet¢i Hareket Partisi
(AKP-MHP) ittifakinin, dogrudan secim zaferi yoniinde kullanilmas:
amaciyla, “Ittifak Kanunu” olarak anilan kanun hazirlandi. 13 Mart 2018
tarihli 7102 sayili, 298 sayili Secimlerin Temel Hiikiimleri ve Se¢men
Kiitiikleri Hakkinda Kanun ile Bazi Kanunlarda Degisiklik Yapan Kanun’
ile Se¢im Kanunu'nda birtakim degisikliklere gidildi. Se¢cim Kanunu’nda
yapilan degisikliklerle, sadece AKP-MHP ittifakini kurumsallagtirma
degil, secime iliskin birtakim riskleri onlemek hedeflendi. Temel risk,
referandumdaki hayir cephesinin secimlerde de fiilen ortak hareketi
olasiligrydi. Ozellikle Cumhurbaskanligi segimi bakimindan ikinci tura
kalinmasi halinde, bu tiir bir karst cephe biiyiik risk olarak goriilmekteydi.

9 Segimlerin Temel Hiikiimleri Ve Segmen Kiitiikleri Hakkinda Kanun ile Bazi Kanunlarda Deg;i-
siklik Yapilmasina Dair Kanun, Resmi Gazete, 16 Mart 2018, Say1:30362.
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Se¢im Kanununda yapilan degisikliklerdeki ittifaka iligkin hiikiimlerle
iktidar partisi, baraj kaygisi olan ve ittifak yapabilecegi tiim partileri
etrafinda toparlamay: hedefledi. MHP ittifaki kendi tabaninda biiyiik
oranda kabul gormiis durumdaydi. Buna ek olarak, baraj sorunu olan
ufak partilerden de destek alindiginda secimlerde oy ¢ogunlugunu almak
kaginilmaz olur hesabi yapildu. Ittifaka iligkin Segim Kanunu'nda yapilan
degisiklikle, baraj agilarak, en kiigiik partilere bile milletvekili alma
yolunu agti. Tiirkiyedeki %10 barajli se¢im sistemi karsisinda, kiiciik
partiler bakimindan bu ¢ok biiyiik bir olanak olarak goriildii.

298 sayili Secimlerin Temel Hiikiimleri ve Se¢men Kiitiikleri Hakkinda
Kanun ile Baz1 Kanunlarda Degisiklik Yapan Kanun, segimlerde siyasal

partilerin ittifakina dair hiikiimleri icermektedir. Buna gore:
“Secim Ittifuk:

MADDE 12/A- Secimlere katilma yeterliligi tasiyan siyasi partiler,
ittifak yaparak secime katilabilir. Ittifak yapan siyasi partiler,

kendi aday listelerini verir.

Ittifak yaparak secime katilma karari alan siyasi partiler, secimin
baglangi¢  taribinden itibaren en geg yedi giin icinde, genel
baskanlarin imzalarini ihtiva eden ittifak protokoliinii Yiiksek
Secim Kuruluna teslim eder. Aday listelerinin teslim edilmesi
igin belirlenen tarihten iki giin oncesine kadar, ayni usulle ittifak

protokoliinde degisiklik yapilabilir.

Ittifak protokoliinde; siyasi partilerce belirlenmesi halinde, ittifak

unvani ve kanunlara aykir: olmayan diger hususlar yer alr.
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Siyasi partiler, aday listelerinin teslim edilmesi icin belirlenen
tarihten ii¢ giin oncesine kadar, Yiiksek Secim Kuruluna bildirimde
bulunmak suretiyle ittifaktan vazgecebilir. Bu durum, Yiiksek
Secim Kurulunca ayni ittifak icerisindeki diger siyasi partilere
derbal bildirilir. Vazgecme halinde, ittifak diger partiler arasinda
devam eder. Ittifaktan vazgecmenin bildirilmesini takip eden giin
saat 17.00%e kadar, ittifak icerisindeki diger siyasi partiler ittifak
protokoliinii degistirebilir veya ittifaktan vazgecebilir.

Bu maddenin wygulanmasina iliskin wusul ve esaslar ile secim

ittifakina iliskin diger hususlar Yiiksek Secim Kurulunca belirlenir.”

MADDE 16- 2839 sayils Kanunun 16 nci maddesine ikinci
fikradan sonra gelmek dizere asagidaki fikra eklenmistir.

“Secimlere katilma yeterliligi tasiyan siyasi partinin  segime
katilmamast halinde, bu partinin iiyesi, kendisinin ve iiyesi oldugu
siyasi partinin yazilt muvafakati alinarak, baska bir siyasi parti

tarafindan aday gosterilebilir.”

Ayni Kanunun 20. maddesindeki hitkme gore; “Segim ittifaks yapilmas:
halinde, yiizde onluk barajin hesaplanmasinda ittifak yapan siyasi partilerin
aldiklars gecerli oylarin toplami esas alinir ve bu siyasi partiler icin ayrica
baraj besaplamast yapilmaz.” Kanunun 21. maddesi ise, “Ittifakin elde
edecegi milletvekili sayisinin hesaplanmasinda, ittifak yapan siyasi partilerin
toplam oyu esas alinir. Ittifakin elde ettigi toplam milletvekili sayisi, ittifak
yapan siyasi partiler arasinda her birinin aldigr gecerli oy sayist esas alinarak

bu maddedeki usule gore paylastirilir” hitkmiint getirdi.
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Siyasal Partiler ittifaklarint olusturmus bir sekilde se¢imlere girdiler. Ak
Parti (AKP), Milliyet¢i Hareket Partisi (MHP) ve Biiytik Birlik Partisi
(BBP) muhafazakar milliyetci ittifaki olusturdular. Cumhuriyet Halk
Partisi (CHP), IYI Parti (IP), Saadet Partisi (SP) ve Demokrat Parti
(DP) kars: ittifaki kurdular. AKP etrafindaki ittifakin temel hedefi;
glicii biiytitmek iken, CHP etrafindaki ittifakin temel hedefi ise, AKP
etrafinda olusan giicii, %10 baraj engelini ittifak kurduklari partilerin
agmasini saglayarak dolayli olarak zayiflatmak seklinde belirtilebilir.
Sonug itibariyle secim baraji engeline takilma sinirindaki partilerden,
Halklarin Demokrasi Partisi (HDP) disindaki partiler, ittifaklar yoluyla
baraj sorununu asarak secimlere katldilar. Bu nedenle, %10 iilke baraji
yalnizca HDP agisindan tartigma konusu olarak giindemdeki yerini aldi.
24 Haziran 2018'de genel secimlerle Cumhurbaskanligi secimleri ayni
glin yapildi. Cumhurbagkanligi icin ilk turda oylarin %51 ‘ini hi¢bir
aday alamazsa, se¢im giiniinii izleyen ikinci haftada 2. tur secimler
yapilacagindan, ikinci turda, en ¢ok oy alan iki aday yarisacak ve oylarin

salt cogunlugunu (yaridan bir fazlasini) alan aday kazanacaktr.

Kurulmus olan ittifaklar dolayisiyla, genel secimler ile cumhurbagkanlig
secimlerinin ayri ayri degerlendirilmesi gerekiyordu. Genel secimler
bakimindan giderek artan olasilik, barajin agilmast ve ¢ok sayida partinin
Meclise girebilecegi gercegi karsisinda Mecliste ¢ok parcali bir yapinin
olabilecegiydi. AKP’nin Meclis ¢ogunlugunu mevcut durumdaki boyutta
tutup tutamayacagl belirgin tartugma nokrtalart arasindaydi. Nitekim
Cumhurbagkant ve secimlerde de AKP-MHP Cumbhurbaskani aday:
Tayyip Erdogan, segmenlerine hitabinda Parlamento ¢ogunlugunu

istedigini vurgulamaktaydi.

HDP’nin baraji agma sorunu se¢im siirecinde siirekli giindemde kald.

Kadrolarinin biiyiik bir kisminin cezaevinde olmalari, aktif ¢alisma
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kosullarinin bulunmamasi, baraji agmalari olasiligini zayiflatmaktayd.
Secim sistemi nedeniyle, baraji asamayan partinin oylari ka¢inilmaz olarak
biiyiik partide yansima bulacakti. Yani HDP iilke barajini asamazsa,
Kiirt illerinde alabilecekleri yogun oya ragmen, ayni illerde ikinci parti
olarak yarisan AKP, milletvekillerinin tamamina yakinini ¢ikarabilecekti.
Bu nedenle, ozellikle partisinin baginda olarak se¢im ¢aligmalarini
yiiriiten Cumhurbagkani, ayni zamanda Cumhurbaskan: adayi, se¢im
propagandalarinin 6nemli bir kismint HDP’nin baraj altinda kalmas:

telkinine ayird.

Cumhurbagkanligi secimiagisindan, “Cumbhur Ittifaki” olarak adlandirilan
ittifakin ilk turda %51°i alma olasiligy yiiksek goziikse de, ilk turda %51’
alamamast halinde, ikinci turda yarisacagi adayin CHP’nin aday1 olmast
ikinci ihtimaldi. Bu kosulda Anayasa degisikligine iliskin referandumda
oldugu gibi AKP karsithigr temelinde bir cepheyle kargilagilabilinirdi.
Ancak bu ihtimal zayif bir ihtimal olarak gorilmekeeydi. Ciinki,
milliyetgi-muhafazakar cephe, sinir 6tesi harekatlara dayali milliyetcilik
dalgasinin  yiikselmesini saglayan uluslararast konjonktiirel durum
nedeniyle avantajli konumdaydi. Zaten bu avantajli pozisyon nedeniyle

erken secim karart alinmigti.

Secimlerle birlikte Cumhurbagskani, olaganiistii rejimde oldugundan
daha fazla bir gii¢ kazanacag; icin olaganiistii rejimin siirmesine gerek
duyulmayacagi, ancak, Cumhurbagkaninin yeterli yasama destegi
alamamast durumunda, yetkilerini dogrudan kullanmasinin yolu
olarak bir siire daha olaganiistii hali siirdiirmesi ihtimali de tizerinde
fikir yiritilen konular arasindaydi. Ciinkii, olaganiistii rejimdeki
yetkileri, Meclis yapisindan bagimsiz olarak sakli yetkiler saglamakradir.
Olaganiistii rejimde ¢ikarillacak Kanun Hitkmiinde kararnamelerin

yargisal denetimi yapilamamaktadir ve Meclis bu kararnameleri
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goriiserek, denetim yolunu agmak disinda bir yetkiye sahip degildir.
Olagan donemde ise, Cumhurbagkanligi kararnameleri, hem Anayasa
Mahkemesi’nin denetimine agiktir hem de Meclis ayni konuda farkl: bir

kanun ¢ikardiginda hitkiimsiiz kalacakur.

II. CUMHURBASKANLIGI SISTEMININ
SIYASAL VE HUKUKSAL SONUCLARI

A. Cumhurbagkanlig: Sistemine Ge¢is Dénemi ve
Baslica Sonuglar:

Turkiyede olaganiistii rejimde gergeklestirilen 2018 Cumhurbagkanligi ve
milletvekilligi secimleri sonucunda yiiriirlige giren “Cumhurbagkanligt
Hitkiimet Sistemi”, yine olaganiistii rejimde yapilan 2017 Anayasa
degisiklikleri ile belirlendi’®. 2017 Anayasa degisikliklerine kadar
Tiirkiye'de anayasaya iliskin arayislar demokratiklesme ve 6zgiirliiklerin
genigletilmesi dogrultusundaydi. 2000’li yillarin bagindan 2015’ kadar
bu yonlii ¢aba ve calismalar yogundu. Anayasas’nin, otoriter igerigi
tamamen silinemese de, Avrupa Birligi'nin dayatmalariyla ve demokratik
ilkeleri i¢ hukuk diizenine yerlestirme amaci ile 6zgiirliikler lehine
gecirdigi degisiklikler, anayasal doniisiimde giizergahin 6zgiirliiklerin

genigletilmesi yoniinde belirlenmis olmast bakimindan olumluydu.

2015’te Tirkiyede, ¢oziim siirecinin sonlandirildiginin ifade edildigi
dénemden onceki siirete yapilan yeni anayasa ¢aligmalarinin igerikleri,
hak ve 6zgiirliiklerin 6niiniin agilmast yoniindeydi. Anayasal kurumlarin

olusumu ve ¢alisma yontemi konusunda bir takim farkli oneriler

10 21.01.2017 tarih ve 6771 sayili Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina
Dair Kanun, Resmi Gazete, 11 Subat 2017, Say1: 29976.
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bulunmakla birlikte, 1982 Anayasasinin ilerisinde, devlet organlari
bakimindan daha demokratik yapilarin ve igleyis bi¢iminin amaglandig;
soylenebilir. Ancak esas hedef, dzgiirliikler boyutunda, elden geldigince
genis bir alanin yaraulmasiydi. Bu siirecin bir kismi, “catgma ¢ozimi”
stireciyle paralele ilerledi. Bu dénemde, catigma ¢oziimii siirecinin,
bir “toplumsal barig anayasasi” ile taglandirilmast olasiligi mevcuttu.
Bu dogrultuda, 2011 yilinda TBMMde, yeni anayasa hazirlig: icin
olusturulan “Anayasa Uzlasma Komisyonu’na Parlamentodaki tiim
partiler tiger {iyeyle katldilar ve Meclis biinyesinde yeni anayasa hazirligt
basladi. Ancak, yeni anayasa icin esasi tegkil edecek konularda uzlas:
saglanamadi. Biitlinsel anlamiyla yeni anayasa calismasi bagarisizliga
ugradi ve tamamlanamadi. 10 Subat 2016'da son bir ¢abayla yeni anayasa
icin bir araya gelen'' Meclisteki partilerin tiyeleri, sadece iki toplanti
sonrasinda, 17 Subat 2016'da, 6zellikle “baskanlik rejimi”nin de tartugma
konulari arasinda olmast noktasindaki ihtilaf nedeniyle, calismalarin:
sonlandirdilar.” Bu tarihten itibaren, 6zgiirlitk¢ii demokratik anayasa
tartigmalar1 yerini tamamen, iktidar partisi onciiliigiinde baslatilan

“bagkanlik rejimi”ne gegis hedeflerine biraktr.

Cumhurbagkanligi Hitkiimet Sistemine gegmeden 6nceki haliyle de 1982
Anayasast aslinda; yiiriitme erkini ve yiiriitme erkinde Cumhurbagkanini,
kendisini ortaya ¢ikaran siyasal kosullarin sonucunda, istikrar arayist
nedeniyle olduk¢a giiglendiren, diger erkler arasinda 6n plana ¢ikaran
bir Anayasa olmustur. Anayasa'nin birey dzgiirliikleri kargisinda otoriteyi
agirlagtiran yani, yiiriitme erkine sagladigi asir1 gii¢le ve somut olarak

Cumbhurbagkanina taninan yetkilerle ortaya ¢ikmaktadir. Bu g,

11 hteps://anayasa.tbmm.gov.tr/docs/mutabakat_kom/anayasa mutabakat komisyo-
nu_10022016.pdf

12 htep://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komisyonu-dagil-

di-iste-o-tutanaga-yansiyan-konusmalar,328554
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olaganiisti donemde katlamali olarak kendisini gdstermektedir."
2016da tiim ilkede ilan edilen olaganiistii rejim, olumlu degisikliklere
ragmen oziinii kaybetmeyen Anayasanin otoriter igerigini tekrar one
¢tkardi. Tam da bu dénemde “giiclii devlet” vurgusuyla yapilan 2017
Anayasa degisiklikleri, “Cumhurbagkanligi Hiikiimet Sistemi’ni icerdi.
Basta ifade ve orgilitlenme 6zgiirltigii olmak tizere, katlimeiligs saglayacak
tim ozgiirliiklerin askida oldugu olaganiistii rejimde yapilan anayasa

degisikliginin hazirlik siireci de demokratik olamadi.

2017  Anayasa  degisiklikleriyle,  hiikiimet  sisteminin  adina
Cumhurbagkanligi Hitkiimet Sistemi dense de, aslinda, baglangigta “Tiirk
tipi bagkanlik rejimi” seklinde adlandirmalar da olmugtu. Ancak, Anayasa
degisiklikleri ile ortaya ¢ikan hitkiimet sisteminin klasik “baskanlik rejimi”
ile bir benzerligi bulunmamakrtadir. Bagkanlik rejiminin 6ziinti olusturan
katt erkler ayrigi, Cumhurbaskanligi Sisteminde ger¢eklesmeyecektir.
Erkler arast denge ve denetim mekanizmalari ise tamamen devre dist
kalmaktadir. Cumhurbaskaninin, secimleri yenileme, Cumhurbagkant
yardimcilarini ve bakanlart atama, iist diizey kamu y6neticilerini atama,
Hakimler ve Savcilar Kuruluna iiye atamalar: gibi yetkileri, herhangi bir

denetime bagli olmayan sinirsiz, sartsiz yetkilerdir.

Cumhurbagkanligi ~ Sisteminde, ~Cumhurbagkanligt  segimleri ile
parlamento secimlerinin birlikte yapilmast usuliiniin kabuliiyle, secmen
cogunlugunun, Cumhurbagkanina bagli partiye egilimini gliglendirilmesi
amaglanmigtir. “Cumhurbagkaninin partili olabilecegi” yani partisinin
basinda olabilecegi belirlemesiyle, secilen Cumhurbaskaninin, liderligini

yaptig1 partinin de, parlamentoda ¢ogunluga sahip olmasi hedeflenmistir.

13 Sevtap Yokus “1982 Anayasasr'nda Yiiriitme Erkinin Agirligi”, Maltepe Universitesi Hukuk
Fakiiltesi Dergisi (Prof. Dr. Ayferi Goze'ye Armagan), Maltepe Universitesi Yayinlari, 2004/1-2,
[stanbul, 5.239-255.

14 Kemal Gozler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, s.21.
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Secimlerden 6nce 2017 Anayasa degisikliklerinin halk tarafindan
kabuliyle yiiriirliige giren Partili Cumhurbagskanligi, Cumhurbagkanini,
partiler Gstii konumundan tamamen uzaklasurarak giinlikk siyasetin
belirleyicisi konumuna getirmistir."”® Nitekim 2018 Cumhurbagskant
secimleri, parti liderleri yarigina doniismiis, medyanin biiyiik destegiyle
birlikte en giiclii liderde yogunlasan ilgi, bu y6nlii segmen tercihi igin

biitiin imkanlar: saglamistr.

Partili Cumhurbagkanina bagli Parlamento ¢ogunlugu hedeflenmistir.
Bu durum, Tiirkiye'de secim sistemi ve Siyasi Partiler Kanunu ile birlikte
dustintildigiinde, yasamay: her asamada bir tiir “elinin alunda tutan”
Cumbhurbagkani demektir. Ayni zamanda, Devlet-Parti biitiinlesmesi
gibi bir sonucun ortaya ¢ikmasint muhtemel hale getirmektedir. Se¢im
sonrasi ortaya ¢ikan tablo karsisinda, secim oncesi ittifak yapilan parti
ile siirekli bir koalisyon yoluyla bu sonucun gergeklestirilmesi de biiyiik

oranda miimkiin olabilecektir.

Cumbhurbagkanligi  Sisteminde, se¢imlerin yenilenmesi konusunda
Parlamento fiilen yetkisiz hale gelmektedir. Ciinkii, Parlamentonun
secimleri yenilemesi konusunda 6ngoriilen ¢ogunlugu (iiye tamsayisinin
beste {i¢ c¢ogunlugu) saglamak, 6zellikle yasamadaki ¢ogunlugun
Cumhurbagkaninin kontrolii altinda oldugu hesaba kauldiginda fiilen
olanaksizdir. Oysa, Cumhurbagkanina verilen se¢imleri yenileme yetkisi
konusunda ne siire ne de gerekee sarti getirilmistir. Cumhurbagkani,
secimleriyenilemeyetkisiniistedigi siklikta ve zamanda kullanabilecektir.'®

Cumbhurbagkanligi Sisteminde, Cumhurbagkaninin kararname ¢tkarma

15 Demirhan Burak Celik, Burcu Alkss, Atagiin Mert Kejanlioglu, “Tiirk Tipi Bagkanlik Sistemi”,
Giincel Hukuk Dergisi, Mart 2017, s.54.

16 Ece Géztepe, “Cumhurbagkanligt Sistemine Gegis ve Anayasa Degisikligi”, Giincel Hukuk
Dergisi, Mart 2017, 5.49.




Tiirkiye'de Secimler ve Cumhurbaskanligi Sistemi

yetkisi, neredeyse genel diizenleyici ilke diizeyine yiikseltilmistir'”.
Yasama yetkisinin devredilmezligi ilkesi, yasamadan ¢ikan bir yetki
kanununa dahi bagli olmayan Cumhurbagkaninin kararname ¢ikarmast
yetkisiyle kesinligini yitirmistir. Cumhurbagkanligi kararnamesi icin
Parlamento tarafindan buna olanak saglayacak bir yetki kanununa
ihtiyag bulunmadigi gibi, bu kararnamelerin olusturulduktan sonra
Parlamentoya sunulmast da gerekmemektedir. Cumhurbagkani
kararnamesiyle diizenlenecek alanlar olduk¢a genis tutulmustur.
Bakanliklarin  kurulmasi, kaldirilmasi, gorevleri ve yetkileri, tegkilat
yapist ile merkez ve tagra tegkilatlarinin kurulmasi kanunla diizenlenmesi
gereken konular iken, Anayasa Degisikligi Kanunuyla bu konularin
Cumbhurbagkanligi  kararnamesiyle diizenlenecegi hitkiim  aluna
alinmigtir. Cumhurbaskanligt kararnamesiyle diizenlenebilecek benzer
kategoriler ise torba maddelerde karmagik bir tarzda hitkiim altna
alinmig, olduk¢a genis diizenleme alanlar1 yaraulmigsur. Kanunla
diizenlenen, Milli Giivenlik Kurulu Genel Sekreterliginin teskilati
ve gorevleri konulari, degisiklikle Cumhurbaskanligi kararnamesi ile
diizenlenebilecektir. Nitekim, yeni sistemde Cumhurbaskaninin goreve
baglamasindan cok kisa bir siire sonra bu konular, Milli Giivenlik Kurulu
Genel Sekreterliginin Tegkilat ve Gorevleri Hakkinda Cumhurbagkanligt

Kararnamesiyle'® diizenlenmistir.

Cumhurbagkaninin, yasama yetkisini paylasug: bir diger yol, kanunlari
geri gonderme yetkisinin sonucu bakimindandir. Cumhurbagkanligt
Sisteminde kanunlart geri gdnderme yetkisi giiclestirici vetoya
doniismektedir. Onceki haliyle, geri gonderilen kanunun Meclis iiye
tamsayisinin dortte bir oyuyla aynen kabulii olanakliydi. Yeni dénemde

bu oran salt ¢ogunluga yiikseltilmistir. Yani Cumhurbagskan: bir kanunu

17 Ece Géztepe, “Cumhurbagkanligi Sistemine Gegis ve Anayasa Degisikligi”, ..., s.49.
18 Kararname Numarast:6, 15 Temmuz 2018 tarihli ve 30479 sayili Resmi Gazete.
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geri gonderdiyse Parlamento bu kanunu ikinci kez ancak salt cogunlukla
(iye tam sayisinin yarindan bir fazlasiyla) kabul edebilecektir. Pratikte
bu durum, Cumhurbaskaninin kanunlari bigimlendirme, yasama

fonksiyonuna miidahale sonucunu yaratacakur.”

Cumbhurbagkanligi Sisteminde, yasamanin yiiriitmeyi denetim yollart
biiyiik oranda ortadan kaldirilmigtir. Yiirtitmenin izledigi politikalarin
yasama tarafindan siyasal denetiminin ve kamuoyunun dikkatini gekmenin
en bagta gelen yolu olan® “gensoru” ve “sozlii soru” mekanizmasi ortadan
kaldirilmigtir. “cezai sorumlulugu” bakimindan, Meclis sorusturmast
agilabilmesi i¢in, tiye tam sayisinin beste ti¢ gogunlugu, Yiice Divan’a sevk
karari icin ise, iiye tam sayisinin {igte ikisinin oyu gereklidir. Bu yolun
yasama yoluyla kullanilmasi i¢in 6ngériilen Meclis cogunluklar: dikkate
alindiginda, Cumbhurbagkaninin, Cumhurbagkani yardimecilarinin ya
da bakanlarin cezai sorumluluk sonucuna ulasmak, imkansiza varacak

derecede giiglestirilmistir.

Meclisin, yiiriitmeye karst elindeki bir diger 6nemli denetim araci
olan biitge yetkisi de etkililigini yitirmistir. Meclisin Biitge Kanunu
konusundaki yetkilerinde kisitlamaya gidilmisti. Cumhurbagskan:
tarafindan sunulacak Biitge Kanunu Teklifi Parlamento tarafindan
stiresinde gorisiliip yiirirlige konulamamast halinde bir 6nceki yilin
biitgesi yeniden degerleme oranina gore arurilarak uygulanacakur.
Boylece, yiiriitme organinin biitgesiz kalmayacag icin, yasama da, biitgeyi
yliriitme organina kargi bir fren ve denetim araci olarak kullanamayacak,
Cumhurbaskani karsisinda biitge konusunda etkisi kalmayacakuir.

Cumhurbagkanligs Sisteminde Cumhurbagkanina tek basina kullanacag,

19 Demirhan Burak Celik, Burcu Alkss, Atagiin Mert Kejanlioglu, “Tiirk Tipi Baskanlik Sistemi”,
8. 55,

20 Siiheyl Batum, “Demokrasi Dist Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi, Mart
2017, s.38.
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Cumbhurbagkan: yardimcilarini, bakanlari ve tst diizey biirokratlart
atama yetkisi taninmugtir. Nitekim, Cumhurbagkani géreve bagladigi 09
Temmuz 2018 tarihinde, ayni zamanda Cumhurbagkan: yardimcisinin

ve bakanlarin atamalarini yapmistir.

Cumhurbagkaninin, bir milletvekilini, bakan ya da Cumhurbaskan:
yardimcisi olarak atamasi halinde, atanan kisinin milletvekilligi sona
erecek ve herhangi bir sekilde Cumhurbagkanligi yardimcigi ya da bakanlik
gorevi sona erdiginde, tekrar milletvekilligi gorevine donemeyecektir. Bu
durum, tekrar milletvekilligi gorevine donemeyecek olan, Cumhurbagkant
yardimcisi ya da bakan olan kisi tizerinde Cumhurbagkaninin daha fazla

hakimiyetine neden olacakuir.?!

Devlet Denetleme Kurulu'nun 6nceki diizenlemede, isleyisi, iiyelerinin
gorev siiresi ve diger ozliik islerinin diizenlenmesi kanunla olanakliyken,
bu hususlardaki diizenlemeler Cumhurbagkanligi kararnamesine
birakilmigtir. Cumhurbagkaninca atanan, tamamen Cumhurbagkanina
bagli calisan ve yine sadece Cumhurbagkaninin istegi iizerine harekete
gecebilecek bu Kurula, Anayasa degisiklikleri ile “idari sorusturma”
yetkisi de taninmisuir. Silahlt kuvvetler de Devlet Denetleme Kurulu'nun
gorev alani kapsamina alinmigtr. Cumhurbagkanligi Sistemini getiren
2017 Anayasa degisikligine gore Kurul; “..Cumburbagkaninin istegi
sizerine, tiim kamu kurum ve kuruluglarinda ve sermayesinin yarisindan
Jazlasina bu kurum ve kuruluslarin katildigs her tirlii kurulusta, kamu
kurumu niteliginde olan meslek kuruluslarinda, her diizeydeki isci ve isveren
meslek kuruluglarinda, kamuya yararly derncklerle vakiflarda, her tiirli
“idari sorusturma,” inceleme, arastirma ve denetlemeleri yapar”. Bu hitkiim

cercevesinde Devlet Denetleme Kurulu'nun kurulusu, gérevleri ve

21 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanun'a
[liskin Degerlendirmeler”, Giincel Hukuk Dergisi, Mart 2017, 5.60.
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isleyisi, Cumhurbagkanligi Sisteminin uygulanmasina gecildikten sonra

Cumbhurbagkanligi kararnamesiyle ayrica diizenlenmistir.”

2017 Anayasa degisiklikleri kapsaminda, tist kademe yoneticileriyle ilgili
olarak da, bunlarin atanmalarina iliskin usul ve esaslar Cumhurbagkanligt
kararnamesiyle diizenlenecektir. Bu konu da Cumhurbagkan: goreve

bagladiktan sonra Cumhurbagkanligi kararnamesiyle diizenlendi.?®

Ust diizey yoneticilerinin atamalarinin Cumhurbagkanligi kararnamesiyle
diizenlenecegi yoniindeki Anayasa degisikligi ile sakli bir yiirtitme alant
daha yaraulmistir. Mevcut durumda, devlet biirokrasisindeki atama
usul ve esaslart, Devlet Memurlari Kanunu’'ndan baglayarak, birgok 6zel
kanunla diizenlendigi halde, artk bu yetkinin a¢ikca Cumhurbaskan:
kararnamesiyle kullanilacaginin belirtilmis olmasi, yasamanin bu alanda
diizenleme yapmasini engelleme amagli olabilir. Kimin st diizey
kamu gorevine atanacagina ve atamada hangi niteliklerin aranacagina

Cumhurbagkani tek basina karar verecektir.?

Cumbhurbagkaninda toplanan yiiriitme yetkisindeki bu artis, baskanlik
sisteminde de goriilmeyen tiirdedir. Amerikan bagkanlik rejimi 6rneginde,
ayrilmig kurumlar birlikte devlet yonetimine katilmaktadir. Bagkanlik,
baskanlik biirokrasisi, cok sayida komitesiyle, Kongre ve yarg: seklinde
cok sayida akedr isleyise dengeli bir sekilde katulmaktadir. Kongre,
onemli idari gorevlilerin gorev ve yetki alanlarini kendisi belirledigi gibi,

atamalarina da etki etmektedir.?®

22 Karar Numarast: 5, 15 Temmuz 2018 tarihli ve 30479 sayili Resmi Gazete.

23 Karar Numarast: 3, 10 Temmuz 2018 tarihli ve 30474 sayili Resmi Gazete.

24 Ece Géztepe, “Cumhurbagkanligi Sistemine Gegis ve Anayasa Degisikligi”, ..., s.50.

25 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi Hakkinda Kanuna
[liskin Degerlendirmeler”,..., 5.60.
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Yargiya iliskin olarak ¢ok onemli role sahip Hakimler ve Savcilar
Kurulu'nun olusumu ve isleyisine, 2017 Anayasa degisiklikleri ile farkls
bir sekil verilmistir. Anayasa’ya gore Hakimler ve Savcilar Kurulu; .. adli
ve idari yargt hikim ve savcilarini meslege kabul etme, atama ve nakletme,
gegici yetki verme, yiikselme ve birinci sinifa ayirma, kadro dagitma, meslekte
kalmalarr wygun goriilmeyenler hakkinda karar verme, disiplin cezasi
verme, gorevden uzaklastirma iglemlerini yapar; Adalet Bakanliginin, bir
mahkemenin kaldirilmas: veya yargi cevresinin degistirilmesi konusundaki
tekliflerini karara baglar; ayrica, Anayasa ve kanunlarla verilen diger

gorevleri yerine getirir’.

2017 Anayasa degisikligiyle Degisiklikle, Hakimler ve Savcilar Yiiksek
Kurulunun adindan “Yiiksek” ibaresi ¢ikarilmigtr. Hakimler ve Saveilar
Kurulunun tiye sayist ve daire sayisi diistirtilmistiir. Kurul 6nceki haliyle
yirmiiki asil ve oniki yedek iiyeden olusuyordu ve ii¢ daire halinde
calistyordu, Anayasa degisiklikleriyle yedek tiyelik kaldirilmis ve Kurulun
onii¢ iiyeden olusacag ve iki daire halinde ¢alisacags hitkmii getirilmistir.
Degisiklikten sonradaKurul Bagkanligigérevini Adalet Bakanisiirdiirmeye
devam edecek, Adalet Bakanligi Miistesarinin da Kurulun dogal iiyeligi
stirecektir. Bunlarin digindaki onbir {iyeden dérdii Cumhurbagkani
tarafindan, ilk derece yargi¢c ve savcilart arasindan dogrudan segilecek;
yedi tiyesini ise Meclis, kademeli olarak iki turda, gizli oyla se¢mektedir.
Meclis ¢ tyeyi Yargitay tiyeleri, bir tiyeyi Danigtay tyeleri, tig tiyeyi
ise nitelikleri kanunda belirtilen yiiksekdgretim kurumlarinin hukuk
dallarinda gorev yapan ogretim {iyeleri ile avukatlar arasindan segecektir.
En az bir 6gretim iiyesi ve en az bir avukat zorunlulugu getirilmistir. lk
oylamada tiye tamsayisinin 2/3 ¢ogunlugu ile secim yapilamazsa, ikinci
oylamada 3/5 ¢ogunluk aranmakra, bu yetersayr da saglanamazsa, ikinci
oylamada en ¢ok oyu alan iki aday arasinda ad ¢ekme usulii ile iiye secimi

yaptlmaktadir.
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Cumbhurbagkanligi Sisteminde Cumhurbagkani, Hakimler ve Savcilar
Kurulu'na aday gésterme usulii s6z konusu olmaksizin, belli nitelikleri
tastyan kisiler arasindan bir tiir atama yapmaktadir. Meclisteki oylamaya
iliskin belirlenen usul de Meclis aritmetigi géz 6niinde tutuldugunda,
ad ¢ekilecek adaylarin Cumhurbagkaninin partisinin belirleyecegi adaylar
olacagi agiktir.? 2017 Anayasa degisiklikleri ile yapisi yeniden belirlenen
Hakimler ve Savcilar Kurulu'nda, hakimlerin bagimsizligi acisindan
yillardir elegtirilen Adalet Bakaninin Kurul baskani olmasi ve Miistesarin
da Kurulun tabi tiyesi olmasi yolundaki diizenlemeye son verilmemistir.
Onceki donemde 2010 Anayasa degisiklikleriyle getirilen, bir kisim
tiyelerin yiiksek yargt organlari ve ilk derece mahkemeleri tarafindan
belirlenmesine iliskin usul 2017 Anayasa degisiklikleriyle terkedilerek,
Kurul diyelerinin belirlenmesi isi tamamen yasama ve yliriitme
organlarina, yiiriitme organi iginde de tek yetkili olan Cumhurbagkanina
birakilmigtir. Zira Kurul bagkani olan Adalet Bakani ve dogal iiye olan
Miistesar da dogrudan Cumhurbagkani tarafindan atanmakradir. Yasama
organi tarafindan gerceklestirilen se¢imin usulii ise tizerinde uzlagilan
ve Meclisteki siyasal goriiglere esit mesafede duran adaylarin secilmesini

engelleyecek niteliktedir.

Anayasa degisikligiyle, hakimler ve savcilar hakkinda arastirma, inceleme,
sorusturma yapilirken, hakim ve savcilarin gorevlerini “kanun ve diger
mevzuata’ uygun olarak yerine getirip getirmedikleri aragtirilacakur.
Diger mevzuattan kastedilen ise cumhurbaskanligi kararnameleri
olabilir. Béylece, Cumhurbaskanlig1 kararnamesiyle, hakim ve savcilarin

gorevlerine iligkin olarak diizenleme yapilabilecektir.

Anayasadegisiklikleri kapsaminda, degisikliklerden sonra Bakanlar Kurulu

26 Fazil Saglam, “Hakimler ve Savcilar (Yiiksek) Kurulu'nun Konumu”, Giincel Hukuk Dergisi,
Mart 2017, s.43.
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olmayacag: icin, Danistay’in gorevleri arasindan Bagbakan ve Bakanlar
Kurulunca génderilen kanun tasarilarini incelemek ve tiiziik tasarilarin
incelemek yetkisi ¢ikarilmigtir. Yiiriitmenin diizenleyici islemlerinden
kanun hiitkmiinde kararname ve tiiziik yerine Cumhurbaskanlig
kararnamesi getirilmis, Cumhurbagkaninin diizenleyici islem yapma
yetkisi tiiziikleri de icerecek sekilde belirlenmistir. Boylece, diizenleyici
islemlerin bir kismi igin zorunlu olan Danistay’in goriisii de bertaraf

edilmistir.

Anayasa Mahkemesi’nin yapisina iligkin olarak, Anayasa degisiklikleri
ile getirilen diizenleme ile, iiye sayis1 onyediden onbege duisiiriilmiistiir.
Elenen iyelikler, ilgili organlarin belirledigi adaylar arasindan
Cumhurbagkanini tarafindan segilmektedir. Bu dolayli secimle belirlenen
tiyeliklerdeki azalmayla, Cumhurbaskaninin dogrudan sectigi tiyelerin
oraninda artig sonucu ortaya ¢tkmistir. Boylece, Anayasa Mahkemesi’nin
tiye kompozisyonu agirlikli olarak Cumhurbaskaninin dogrudan segtigi

tiyelerden olusacakuir.

Yargi organlarinda yapisal degisiklikler getiren 2017 Anayasa degisiklikleri
de Cumhurbagkaninin partili olabilecegine iliskin Anayasa degisikliginde
oldugu gibi, Anayasa degisikliklerinin halkoyu ile onaylanmasiyla
birlikte yiriirliige girmisti. Secimlere iliskin bir kisim degisiklikler de,
Cumhurbagkanligs ve milletvekilligi secimleri siirecinde ytirtirlige girdi.
2017 Anayasa degisikliklerinin bir kismi da Cumhurbagkaninin goreve
baslamasiyla yiirtirlige girdi. Cumhurbagkanligi Sistemini getiren 2017
Anayasa degisiklikleri kapsaminda, farkli hiikiimler icin farkl: yuriirlik

tarihleri belirlenmisti.

2017 Anayasa degisiklikleri, yasama ¢ogunlugunu, Cumhurbaskaninin

partisinin olusturacag ihtimali tizerine kurguland1.“Cumhurbagkaninin
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partili olabilecegi” yani partisinin basinda olabilecegi de belirlenerek,
secilen Cumhurbagkaninin, liderligini yapug: partinin de, parlamentoda
cogunluga sahip olmasi hedeflendi. Bu dogrultuda, Parlamento
cogunlugunun Cumhurbaskan: ekseninde olusmasinin  kaginilmaz

olacagi varsayildi.

Olaganiistii rejim alunda yapilan 24 Haziran 2018 Cumhurbagkanlig;
ve Milletvekilligi Segimleri sonucunda, Cumhurbaskaninin Partisi,
yasamada yasama faaliyetleri i¢in yeterli sandalye ¢ogunlugunu alamadi.
Dolaystyla yeni donemde Parlamentoda yeter sayilar 6nemli hale gelecek,

siyaseti yonlendirici etki doguracakur.

Karar yeter sayisi kural olarak iicte iki ¢ogunlugu gerektiren Anayasa
degisikligi gibi nitelikli cogunluk aranan konularin, mevcut Parlamento

aritmetigi  karsisinda, kisa vadede giindeme gelmesi olanaksiz

gozitkmektedir.

Yeni donemde Cumhurbaskani-Parlamento iliskileri bakimindan
en fazla tartigilacak konu; yasa yapimi ve parlamento kararlari icin
yeterli ¢ogunlugun saglanmasi olacakur. Anayasanin 104. maddesi
kapsamindaki “.. Tiirkiye Biiyiik Millet Meclisinin ayn: konuda kanun
¢tkarmast durumunda, Cumbhurbagkanligs kararnamesi hiikiimsiiz hale
gelir” seklindeki hitkme dayanarak, Cumhurbagkanligi kararnamelerini
etkisiz kilmay1 hedefleyecek yasalarin yapimi da, bu konunun bagka bir

boyutunu olugturmaktadir.

Yasa yapimi ve Parlamento kararlari icin belirlenen ¢ogunluklar
Anayasa'nin 96. maddesinde su sekilde belirlenmistir: “Zzirkiye Biiyiik
Millet Meclisi, yapacag secimler dahil biitiin islerinde iiye tamsayisinin en
az iigte biri ile toplanzr. Tiirkiye Biiyiik Millet Meclisi, Anayasada bagkaca

8/
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bir hiikiim yoksa toplantiya katilanlarm salt cogunlugu ile karar verir;
ancak karar yeter sayisi hicbir sekilde iiye tamsayisinin dortte birinin bir
Jfazlasindan az olamaz.” Bu hiikiim, Parlamentoda Cumhurbagkaninin

partisinin tek basina hareketini 6nlemektedir.

Yiirtitme giiciinii  elinde bulunduran Cumhurbagkaninin  partisi,
Parlamentoda tek basina yasa yapma giiciine sahip olmadigi igin
Parlamentodaki diger partilerden biriyle isbirligi kosullari aranacakur.
Mevcut siyasal konjonktiir dikkate alindiginda, se¢im ittifakinin kalict
bir ittifaka doniisme olasiligr cok yiiksek gozitkmektedir. Bu sonug,
secim Oncesinden baglayan, secim dénemi yiikselerek siiren milliyeti-

giivenlikgi politikalarin da siirdiiriilecegi endisesini 6ne ¢ikarmaktadir.

B. Cumhurbagskanlig: Sistemde i1k Uygulamalar:
Cumbhurbagskanligi Kararnameleri ve Olaganiistii
Rejim Uygulamasini Siirdiirmeyi Hedefleyen
Kanun Teklifi

Turkiyede Cumhurbagkaninin Tiirkiye Biiyiik Millec Meclisi’'nde
yemini ile goreve basglamasinin ardindan pes pese yiiriirlige giren
Cumbhurbagkanligi kararnameleri, uygulamaya konan sisteme iliskin
onceden yapilan tahminleri hakli ¢tkardi. Ciinkii bu kararnameler, devlet
kurum ve kuruluglarinin yapisina ve isleyisine iliskin son derece radikal
degisiklikleri ongordiikleri gibi, mevcut haliyle, Anayasanin igerdigi
hukuksal denetim imkanlarini da dogrudan ya da dolayli bertaraf eden

ozellikler tagimaktadirlar.

[lk Cumhurbaskanligr kararnameleri, yeni sistemin uygulanmasi

bakimindan  teskilatn  dénistiirtilmesini  saglayan  nitelikte
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olusturulmustur. 1 Numarali Cumhurbagkanligi  Kararnamesi®’
539 maddeden olusmaktadir. Olduk¢a kapsamli diizenlenmis olan
bu Kararname, giinler 6ncesinden kamuoyuna yansiyan, ortada
Cumbhurbagkani, etrafinda cesitli ofisler, bakanliklar ve farkli konularda
calismak tizere bagliklandirilan kurullarin halkalar seklinde olusturdugu
giines seklinde gosterilen Cumhurbagkanlig tegkilat semasinin son derece

ayrintilandirilmig hali olarak tanimlanabilir.

“Cumbhurbagkanligi Tegkilat Hakkinda Cumhurbagkanligi Kararnamesi”
adli Kararname ile Cumhurbagkani 6zel kaleminden baslayarak,
Cumhurbagkant Danigmani, Bagdanismani, idari igler, personeli,
Cumbhurbagkant yardimcilart  ¢alisma  esaslari, Cumhurbagkanina
bagli Politikalar Kurullart ve bu kurullarin olusumu, yetki ve gorevleri
belirlenmistir.  Devlet  Arsivleri  Bagkanligi, Devlet Denetleme
Kurulu, Diyanet Isleri Bagkanligi, Genelkurmay Bagkanligi, Iletisim
Baskanligi, Milli Giivenlik Kurulu Genel Sekreterligi, Milli Istihbarat
Teskilat1 Baskanligi, Milli Saraylar Idaresi Baskanligi, Savunma Sanayi
Bagkanligs, Strateji ve Biitge Bagkanligi, Tiirkiye Varlik Fonu, dogrudan
Cumhurbagkanligina bagli kurum ve kuruluglar olarak siralanmugtir.
Bu kurum ve kuruluglarin 6nceki dénemde bagli bulunduklart devlet
organlari degil, kural olarak kurulus kanunlari ¢ergevesinde ve kanuna
dayali olarak belirli kogullarda yetki ve gorev alanlari 6ne ¢tkmaktayd.
Yeni dénemde, bu kurum ve kuruluglarin calisma esaslari bityiik oranda
Cumbhurbagkanligi Kararnamesiyle belirlenebilmektedir. Nitekim, bu
kararnameden sonra ¢tkarilan kararnameler kapsaminda 6rnegin, Devlet
Denetleme Kurulu ve Milli Giivenlik Kurulu Genel Sekreterligi ¢alisma
esaslar1 belirlenmistir. Devlet Denetleme Kurulu'na ve Milli Giivenlik
Kurulu Genel Sekreterligi'ne iliskin 6zel kanunlar bulunmaktadir.

2017 Anayasa degisiklikleri kapsaminda Devlet Denetleme Kurulu'na

27 10 Temmuz 2018 tarih, 30474 sayili Resmi Gazete.
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ve Milli Giivenlik Kurulu Genel Sekreterligi’'ne iliskin diizenlemelerin
Cumbhurbagkanligi Kararnamesiyle yapilacagi diizenlenmistir. Boylece,
kanunla diizenlenmis bir alanin Cumhurbagkanligi Kararnamesiyle
diizenlenemeyecegini  belitleyen ... Kanunda  agikca  diizenlenen
konularda Cumburbaskanligs kararnamesi ¢ikarilamaz. Cumburbaskanligi
kararnamesi ile kanunlarda farkly hiikiimler bulunmas: halinde, kanun
hiikiimleri wygulanr...” seklindeki 2017 Anayasa degisikliklerinden 104.
madde hitkmiine aykirilik agilmigtir.

Cumbhurbagkanligi Teskilatt Hakkinda Cumhurbagkanligi Kararnamesi
ile ayni zamanda Cumhurbagkanina bagli olarak bakanliklar, alt
birimleri, gorev ve yetkileri olduk¢a ayrinuli bir sekilde diizenlenmistir.
Ayni Kararnamede Cumhurbagkanligina bagli 6zel biiteli, kamu tiizel
kisiligine sahip, idari ve mali 6zerkligi olan, Dijital Doniisiim Ofisi,
Finans Ofisi, Insan Kaynaklari Ofisi ve Yatirim Ofisi kurulmus, Ofislerin
yapist ve gorevleri belirlenmistir. Bu Kararnamenin uygulanmasina
iligkin usul ve esaslarin da Cumhurbaskaninca ¢ikarilacak yénetmelikle

diizenlenecegi hitkme baglanmistir.

2 Numarali “Genel Kadro ve Usulii Hakkinda Cumhurbaskanlig
Kararnamesi”,”® kapsaminda bulunan kamu kurum ve kuruluglarina
ait kadro ve pozisyonlarin ihdasi, iptali ve kullanilmasina dair esas ve
usulleri diizenlemektedir. Bu Kararnamenin gecici maddesiyle de,
bu Kararnameye eklenmesi ongoriilen cetveller ve igerecegi kadro ve
pozisyonlarin, en geg alt1 ay i¢inde hazirlanacagi ve bu Kararnamenin eki
olarak kabul edilecegi hitkme baglanmustir. Bu Kararnamenin, mevzuat
teknigi acisindan ucunun agik olmasi nedeniyle de, hukuki giivenlik

ilkesine aykirilik tagidig belirtilebilir.

28 10 Temmuz 2018 tarih, 30474 sayili Resmi Gazete.
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3 Numarali “Ust Kademe Kamu Yoneticileri ile Kamu Kurum ve
Kuruluglarinda Atama Usullerine Dair Cumhurbagkanligi Kararnamesi™
ile, yiiriitme organi kapsaminda tiim kurum ve kuruluglardaki iist diizey
yoneticiler ile silahli kuvvetlerdeki tist diizey atama kosullar: ve usulleri

ile bu atamalarin Cumhurbagkani tarafindan yapilacagi belirlenmistir.

4 Numarali “Bakanliklara Bagli, Hgili, Mliskili Kurum ve Kuruluslar ile
Diger Kurum ve Kuruluglarin Teskila Hakkinda Cumhurbagkanligt
Kararnamesi”,* bakanliklara bagli kurum ve kuruluglarin ve tiim
birimlerininyapisini, calismaesaslarini, gorevveyetkilerinibelirlemektedir.
271 sayfa ve 802 maddeden olusan bu Kararname, olduk¢a kapsamli ve
detayli hitkiimlerin tek bir kararnamede toplanmis olmast bakimindan
dikkat ¢ekicidir. Yasama islevi acisindan, igerdigi olduk¢a kapsamli
diizenlemeleriyle bu Kararname, yeni dénemde, yiirtitmedeki ol¢iisiiz

yasama faaliyetinin ¢arpict 6rnegini olugturmaktadir.

5 Numarali “Devlet Denetleme Kurulu Hakkinda Cumhurbagkan:
Kararnamesi”,”’ Cumhurbagkanina dogrudan bagli calisan Devlet
Denetleme Kurulu'nu, Anayasada ve ilgili Kanununda belirlenen
yetkilerini asan yetkilerle donatmakta, denetim diizeyini artirmakradir.
Bu Kararname ile, sadece klasik anlamda kamu kurum ve kuruluslari,
devlet biirokrasisi kapsamindaki birimler degil; sivil 6rgiitlenmeler
de denetim altina alinmaktadir. Kararnamenin birinci maddesinin 2.
fikrasinin b/¢ bendinde, “Kamu Kurumu niteligindeki meslek kuruluslart
ile her diizeydeki is¢i ve isveren meslek kuruluslarinda”, b/d bendinde
“Kamuya yararli derneklerde”, b/e bendinde “Vakiflarda”... “yapilacak

denetlemelerle ilgili diizenlemeleri kapsar” seklindeki hiikiim 6rneklerinde

goriildiigi tizere, dogrudan Cumhurbagkan: eliyle genis bir alanda

29 10 Temmuz 2018 tarih, 30474 sayili Resmi Gazete.
30 15 Temmuz 2018 tarih, 30479 sayili Resmi Gazete.
31 15 Temmuz 2018 tarih, 30479 sayili Resmi Gazete.
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orglitlenme faaliyetleri denetim altina alinabilecektir. Kararnamenin,
Devlet Denetleme Kurulw'nun gérevlerini diizenleyen 4. maddesinin
1/a bendinde, denetlenebilecek kurum ve kuruluslar detayli olarak
stralandiktan sonra, Kurulun bunlarla ilgili her tiirlii idari sorusturma,

inceleme, aragtirma ve denetleme yapacagi hitkme baglanmistir.

Devlet Denetleme Kurulu Hakkinda Cumhurbagkani Kararnamesi,
icerdigi hitkiimlerle, Cumhurbagkanligi Kararnamesinin kapsamini
belirleyen Anayasa hiitkmiine aykirilik tasimaktadir. Anayasanin 104
maddesindeki hitkme gore; “Cumburbagkans, yiiriitme yetkisine iliskin
konularda ~ Cumburbaskanlige  kararnamesi ~ ¢ikarabilir.  Anayasanin
ikinci kisminin birinci ve ikinci boliimlerinde yer alan temel haklar, kisi
haklar: ve odevleriyle dordiincii boliimde yer alan siyasi haklar ve odevler
Cumburbaskanligs kararnamesiyle diizenlenemez. Anayasada miinhasiran
kanunla diizenlenmesi ongoriilen konularda Cumhurbaskanligs kararnamesi
¢tkarilamaz. Kanunda acikca diizenlenen konularda Cumburbaskanlig:
kararnamesi ¢ikarilamaz. Cumburbaskanligs kararnamesi ile kanunlarda
Jarkly hiikiimler bulunmast halinde, kanun hitkiimleri uygulanir. Tiirkiye
Biiyiik Millet Meclisinin ayni konuda kanun ¢ikarmas: durumunda,
Cumburbaskanligs kararnamesi hiikiimsiiz hale gelir.” Devlet Denetleme
Kurulu {izerinden olusturulan Cumhurbagkanligi Kararnamesi ile
dolayli olarak orgiitlenme hak ve 6zgiirlikleri alaninda diizenlemeye
gidilmis ve Anayasa hitkmiinii ihlal sonucu dogmustur. Ayica, Anayasa
ve kanunlarda sendikal haklarin ve dernek hakkinin sinirlari ve denetim
kosullar1 belirlendigi halde ayni konuda Cumhurbagskanligi kararnamesi
ctkarilmigsr.  Bu da  Anayasanin  yukaridaki hitkmiine aykirilik
olusturmakrtadir. Kararname ayrica; Anayasa’'ya, sendikal haklara iligkin
uluslararasi sozlesmelere ve Sendikalar ve Toplu Is Sézlesmesi Kanunu’na

aykirt hitkiimler igermekredir.
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Hakkinda kanun oldugu halde Cumhurbaskanligi kararnamesiyle
diizenleme yapilarak Anayasa’ya aykirilik sonucuna neden olunan diger
bir kararname de 6 Numarali “Milli Giivenlik Genel Sekreterliginin

Teskilat ve Gorevleri Hakkinda Cumhurbagskanligi Kararnamesi™**dir.

Cumbhurbagkaninin partisi tarafindan Turkiye Biiyitk Millet Meclisi'ne
getirilen kanun teklifi** ile temel olarak, valilere genis yetkiler taninmasi
ve olaganiistii rejimin 19 Temmuz 2018 itibariyle yeniden uzatilmayarak
sona erdirilmesini izleyen ii¢ yil boyunca olaganiistii rejime iligkin alinan

tedbirlerin siirdiiriilmesinin saglanmasi amaglanmaktadir.

Olaganiistii rejime 6zgli 6nlemleri olagan dénemde de uygulanir hale
getiren kanun teklifindeki, bu yonli tipik 6rnegi, birinci maddedeki
valilere genis yetki tantyan, “Vali, kamu diizeni ve giivenliginin olagan hayat:
durduracak veya kesintiye ugratacak sekilde bozuldugu ya da bozulacagina
iliskin ciddi belirtilerin bulundugu hallerde onbes giinii gecmemek iizere
ildeki belirli yerlere girisi ve ¢ikisi kamu diizeni ya da kamu givenligini
bozabilecegi siiphesi bulunan kisiler icin sinirlayabiliv; belli yerlerde ve
saatlerde  kisilerin  dolasmalarini,  toplanmalarini, ~araglarin  seyirlerini
diizenleyebilir veya kisitlayabilir...” seklindeki hitkiim olusturmaktadir.
Bu hiikiimde belirlenen soyut igerik tasiyan “olagan hayati durduracak
veya kesintiye ugratacak” ibarelerindeki genis takdir alaninin miilki
amir olarak valilere birakilmasi, Anayasa’nin hak ve ozgiirliikler alaninda
gecirdigi olumlu degisikliklerle edinilen kazanimlarin geri alinmast
demektir. Kanun bu 6zelligiyle, Anayasa'nin icerdigi hak ve 6zgiirliiklerin
stnirlandirilmast  rejimine aykiridir. Anayasada belirlenen sinirlama

olciitlerinin  otesine tasma, olciiliiliik ilkesi, demokratik diizenin

32 15 Temmuz 2018 tarih, 30479 sayilt Resmi Gazete.

33 16.7.2018 tarihinde Adalet ve Kalkinma Partisi, Grubu tarafindan Tiirkiye Biiyiik Millet
Meclisi Bagkanligi'na sunulan “Bazi Kanun ve Kanun Hiikmiinde Kararnamelerde degisiklik Yapil-
masina Dair Kanun Teklifi”.
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gerekleri ve hakkin 6zii seklindeki giivence ol¢iitlerini ortadan kaldirma
potansiyeline sahiptir. Ayni durum, gozalt siirelerinin uzatlmasini
saglayacak hiikiimler ngoren Kanunun, Terorle Miicadele Kanunu'nun
Gegici 19. maddesine ek yapan 11. maddesi igin de gegerlidir. Ustelik
gozalu siirelerinin uzunlugu nedeniyle kisi 6zgiirliigli ve giivenliginin
ihlaline iliskin tam da Tiirkiye aleyhine verilmis ¢ok sayida Avrupa Insan
Haklar1 Mahkemesi karari varken, tekrar bu ihlallere neden olacak bu

diizenlemeye gidilmistir.

Tirkiyede Cumhurbagkanligi Hitkiimet = Sisteminin uygulanmaya
baglamisindan itibaren hizla olusturulan mevzuat, demokrasi ilkeleri,
hak ve 6zgiirliikler alani ve hukukun tstiinltigii bakimindan olumsuz bir
tabloya kargilik geliyor. Bu yoldan déniis olanaklarinin olup olmayacag;,
Turkiye'nin bu giinkii ana giindemini olusturmaktadir. Yakin bir
gelecekte giindemden diismeyecek gozilken bu konular, ekonomik
sancilarla birlikte Tiirkiye'nin ig siyasetinin ve hukuk diizeninin gidisatini

belirleyecektir.
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III. CUMURBASKANLIGI SISTEMINDE
DEMOKRATIK DUZENE VE
CATISMASIZLIGA DONUS
OLANAKLARI OLABILIR Mi?

Cumbhurbagkanligi Sisteminde demokratik diizene ve catismasizliga
doniis olanaklart olabilir mi? sorusuna Tiirkiye i¢in yakin bir gelecekte
verilecek yanit ne yazik ki, “cok zor” seklinde ifade edilebilir. Ciinkd,
bu soruya olumlu bir yanit i¢in hi¢bir olumlu sinyal bulunmamaktadir.
Ancak orta ve uzun vadede, gergekten demokratiklesmeye doniis icin
siyasal diizlemde arayislar bagladiginda, hangi konularin 6ne ¢ikacagt
ve tartigmaya agilacagi lizerine simdiden fikir yiirtitmek, olasi doniis

firsatlarini yakalama ydniinde yararli olabilir.

Tiirkiyede demokratik ydnetime iliskin son derece ciddi ag¢mazlar
mevcuttur. Bu agmazlara biiyiik oranda, otoriter igerigiyle Anayasa,
daha da 6tesi “anayasasizlagtirma” siireci neden olmaktadir. Demokratik
yonetimin geregi olarak, siyasal iktidar: dengeleyecek olan, baski gruplari
ile toplumsal muhalefetin gelistirilememis olmasi, temel demokrasi
agtklarindan biridir. Segim sistemi ve siyasal partiler rejimi, demokratik
siyaseti, dolayisiyla demokratik yonetimi 6nlemektedir. Segim sistemi ve
siyasal partiler rejimi tizerinden zayiflaulan parlamento ¢ogunlugu ile

mubhalefet, miizakere islevini yerine getirememektedir.

Tiirkiyede uygulanmakta olan secim sisteminin, ¢ogulcu-demokratik
bir yapiy1 engellemesi, parti i¢i demokrasinin olmamast, siyasal katilim
yollarinin tikali olmasi, baski gruplarinin zayifligi, demokratik siyasal

yapt bakimindan baslica sorunlu alanlari olusturmakeadir. Bu sorunlara,
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sivil-asker iligkilerinin ge¢misten bu giine demokratik anlamda dogru
bir zemine oturmamasi gibi, demokrasi kiiltiiriiniin gelismemisligi gibi
temel sorunlar da eklendiginde, durum daha girift bir hal almakrtadur.
Secim sisteminde %10 baraj gibi yapilan ayarlamalar, parlamentoda az
sayida partinin temsiline olanak verme amacli olmus ve se¢im sistemi
tizerindeki ayarlamalarin sakincali sonuglari dogmus, “eksik temsil”
olgusu ortaya ¢ikmustr. Adaletsiz segim sistemi nedeniyle, ¢ogulcu
toplum tabanina oturtulamayan bir temsil yapisiyla karsi karsiya
kalinmistir. Dolayisiyla, ¢ogulcu toplum yapisi, cogulcu siyasal yap:
olarak yansitilamamuigtir. Se¢im sistemi zaman zaman diisiitk oy oranina
ragmen parlamentoda yiiksek temsili saglamakta ve bu tiir kogullarda
temsil adaleti tamamen ortadan kalkabilmistir.

“Temsilde adalet” ilkesi ile ¢elisen bir yontemi igeren %10 iilke secim
barajini igeren se¢im sisteminin ve bu sistemi diizenleyen Secim
Kanunu'nun, barajin kaldirilmasi ya da baraj oraninin dustiriilmesi
yoniinde degistirilmesi, Tirkiye icin demokrasinin gelistirilmesinin
zorunluluklart arasindadir. Tirkiyede Se¢im Kanunu ve icerdigi
se¢im sisteminin, Anayasada da belirtildigi tizere, “temsilde adalet”
ve “yonetimde istikrar” ilkelerine uygun diizenlenmesi ayn: zamanda

Anayasal zorunluluktur.*

Siyasal partiler sistemi bakimindan en temel problemlerden biri,
parti i¢i demokrasinin olmayisidir. Milletvekillerini belirlemede parti
liderinin tek soz sahibi olusu, siyasal yasamin tamamina yansimakta ve
demokratik bir siyasal yasam olanaksiz hale gelmektedir. Parti liderlerinin
milletvekillerini ~ belirlemedeki yetkisi, sonraki asamada yasama
cogunlugunun hitkiimeti denetlemesini ve yasama fonksiyonunu yerine

getirmesini engellemektedir. Ciinkii, parti lideri, milletvekili adaylarint

34 Hikmet Sami Tiirk, “Secim Sistemleri ve Anayasal Tercih”, Anayasa Yarsisi, S:23, Anakara 2006,
s.110.
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belirledigi i¢cin, milletvekilleri bire bir lidere bagli konuma gelmektedirler.
Bu nitelikteki siyasal parti, parlamentoda ¢ogunlugu olusturdugunda da
parlamento, ¢ogunluk liderinin istedigi yasalart ¢ikarmak tizere ¢alisan
bir araca doniigmektedir. Siyasal karar alma tekeli liderde olup, her tiirl

siyasal irade liderde belirmektedir.®

Tirkiyede parlamenter rejimden keskin bir sekilde “Cumhurbagkanligt
Hiikiimet Sistemi”ne gecildigine gore ve bu sistem esas olarak “Ttirk Tipi
Bagkanlik Sistemi,” olarak disiintilmiis olduguna gore; se¢im sistemi
ve siyasal partiler rejiminin de, yeni sistemin demokratikligini saglama
yoniinde doniistiiriilmesi zorunludur. Yiiriitme yetkilerinin tamamuni,
Cumbhurbagkanligi kararnameleri yoluyla yasama yetkisinin bir kismint
Cumbhurbagkani elinde toplayan sistemin, yasama dengesini bir 6l¢iide
de olsa aramasi beklenir. Parlamenter rejim ozellikleri arasinda sayilan
Parlamentoda “parti disiplini” kosullarindan arinmasi, yasamanin zayif
olcekte de olsa demokratiklestirilmesi bakimindan gergeklestirilmesinin
olanaklari yaraulmalidir. Bunun en kolay yolu, Siyasi Partiler Kanunu'nun
iceriginde barindirdigy, “lider sultasi’na neden olan hiikiimlerin ortadan
kaldirilmasidir. Milletvekilinin adayligint belirlemek ve sonrasinda da
milletvekili olarak pozisyonunu korumak, liderin iki dudagi arasinda
olmamalidir. Milletvekilliginin, liderin giidiimiinden ¢ikarilmasinin
yasal onlemleri alinmalidir. Cumhurbagkanligi sisteminde bu 6nlem,

demokrasi agisindan ¢ok daha yasamsal bir nitelik kazanmustr.

Cumhurbagkaninin liderligini yaptig1 partinin, Parlamento ¢alismalarini
biiyiik oranda tek bagina yapma olanagini saglayacak cogunlugu
kazandiginda, yasama gogunluguna hakim ve yiiriitme organini tek bagina

calisuran Cumhurbaskanr’'ni dengeleyecek hicbir giic kalmamaktadir.

35 Sevtap Yokus., Tiirkiyede Yiiriitme Erkinde Degisen Dengeler, Yetkin Yayinlari, Ankara 2010,
s. 188, 189.
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Yiiksek yargt organlarinda Cumhurbagkaninin atama yetkisinin genisligi
de goz 6niine alindiginda, demokrasinin gerektirdigi denge ve denetim
mekanizmalarinin tamaminin ortadan kalkmasi tehlikesi ¢ok biiytikeiir.

2017 Anayasa degisiklikleri ile Cumhurbaskaninin partili olabilecegi
belirlenmistir. Cumhurbagkaninin, liderligini yapugt partinin de,
parlamentoda ¢ogunluga sahip olmasi beklenirken; AKP ve MHP’nin
secimler oncesinde yaptiklar, “Cumhur Ittifaki” olarak adlandirilan
ittifak Parlamento salt cogunlugunu yakalamis durumdadir. Bu durum,
ittifakin stirdiiriilmesi kosuluyla ancak, “Partili Cumhurbagkani’na bagli
Parlamento gogunlugu demektir. Aslinda se¢im oncesi baslayan ittifak,

yasama bakimindan se¢im sonrasi koalisyona déniismiis gozitkmektedir.

Tiirkiyede yakin bir dénemde secim sisteminde degisiklik ile siyasi
partiler rejiminde iyilesmeler kendisini dayatacaktr. Bu baglamda, se¢cim
sistemi olarak dar bélge, siyasi partiler acisindan da lider sultasini ortadan
kaldirabilecek formiiller tizerine tartigmalar hiz kazanacakur. Dar bolge
secim sistemi ya da daralulmis bolge secim sistemi, hem Parlamentoda
cogunluk yapisini saglayacak, ¢ok parcali yapiyr onleyecek hem de
temsilde adalet ilkesini, demokratik temsili saglayacak ydntem olarak
akla gelmektedir. Bu secim modeli daha 6nce de Turkiye i¢in tartsilan
bir modeldi. Ancak Kiirt temsili, bu modelin hayata gecirilmesinin temel
engeli olarak goriildii. Son milletvekilligi segimlerinde baraj dogrudan
ve sadece Kiirt temsili oniindeki engel olarak agiktan uygulanmig
oldu. Se¢im sonuglari ise, baraj uygulamasinin Kiirt temsili agisindan

amaglanan iglevini yitirdigini gosterdi.

Secim sisteminden baraj uygulamasinin kaldirilmasi, demokratik temsil
arayisinda birinci adim olacakur. Bu adim, demokratiklesme yoniinde de

olumlu katk: sunacaktr.
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Parti i¢i demokrasi olanaklarinin yaratlmast ve aday belirlemede, aday
belirlemede 6n segim zorunlulugu gibi yontemlerle tabanin taleplerinin
oncelliginin saglanmasi, yasamada demokratik temsili artiracags gibi,
yasama faaliyetlerine de nitelik kazandiracakur. Parti i¢i demokrasi
ayni zamanda Turkiye’'nin siddetle gereksinim duydugu yapict ve etkili

mubhalefet dengesini de yaratabilmenin bir yolunu agabilecektir.

[ktidarin dengelenmesi, gesitli mekanizmalarin igletilmesi ile olanakli
olabilir. Bu mekanizmalardan bir kismi erkler ayriligi gibi dogrudan
anayasal yolla gereklesir. Yargt bagimsizligi, iktidarin denetlenerek
dengelenmesinin baglica yoludur. 2017 Anayasa degisiklikleri ile yatay
erkler ayrilig1 agisindan ciddi sorunlari igeriyor. Bireyler lehine, hak ve
ozgiirliikler alaninin anayasal diizeyde genis tutulmasi ve giivencelerinin
saglanmasi, siyasi iktidar kargisinda dengeleyici unsurlarin baginda gelir.
Olaganiistii rejim, zaten dar olan bu alani tamamen ortadan kaldird:.
Demokratik gelisimle dogru oranuli bir sekilde, toplumsal muhalefetin,
baski gruplarinin  gelistirilmesi, siyasetin demokratiklestirilmesi ve
yerel ozerkliklerin genigletilmesi, siyasi iktidart dengeleyecek diger
mekanizmalar1 olusturmaktadir. Batu demokrasilerinde gliglendirilmis
yerel iktidarlar, merkezi iktidart dengelemektedirler. Tiirkiye'de ise, esitli
gerekeelerle, yerel yonetimler, giiclendirilmek yerine zayiflaulmistir ve
merkezi iktidar1 dengeleyerek demokratik toplumu gelistirecek yapilar
olmaktan ¢ok uzak kaldilar. Tiirkiye'de son donemde, sinirli toplumsal
mubhalefet alanlart olaganiistii rejimle ve ¢ok sayida yerel yonetimlerdeki
stnirlt 6zerklik alanlart da kayyim atamalar ile ortadan kalkmis oldu.

Tiirkiye'de, Cumhurbagkanligi Hitkiimet Sisteminde, yasama-yargi erkleri
bakimindan, yatay erkler ayriligi dengesinin biiyiik oranda yitirilmis
olmasi nedeniyle ortaya ¢ikan demokrasi aiginin nasil tamamlanabilecegi
iizerine kafa yorulmalidir. Ornegin; demokratik sisteme aykiriligin

giderilmesi ve demokratik siyasal yapinin saglanmasi icin, dikey yetki
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paylasimi bir yol olarak diisiintilmelidir. Merkezi iktidarin dengelenmesi
ve demokratiklesmenin yegane yolu olarak, yerel yonetimlerin elden
geldigince giiclendirilmesi, yeniden demokrasi arayisinda baslica yontem

olabilir.

Demokrasinin geregi olarak merkez-yerel iktidar dengesi tartismasi
Turkiye bakiminda yeni bir konu degildir. Yerelin giiclendirilmesi,
2016’ya kadar siiren demokratik yeni anayasa arayiglari doneminde
stirekli glindemde kalan ve yeni bir demokratik anayasanin icerigindeki

zorunluluklar arasindayd.

Onceki dénemde yeni anayasa hazirligina doniik olarak ortaya ¢ikan
biitiin calismalarda, yerel 6zerkliklerin gelistirilmesi, somut olarak da bélge
yonetimlerinin olusturulmasi yoniindeki 6neriler agirlik kazanmaktaydi.
Bolge yonetimlerinin kimlik ve kiiltiirel haklardan bagimsiz olarak cagdas
yonetim bi¢imi seklinde demokratik kanallarin agilmasi, demokratik

temsil i¢in dnemi baglamindaki yaklagim 6ne ¢ikmusti.

Genel olarak demokratik rejimlerde, merkezi iktidarin giderek
stnirlanamayan yetkileri, bireyleri ve her tiirlii grubu siyasal agidan etkisiz
kilmaktadir. Merkezi iktidarda biriken yetkilerin yarattugi dengesizligi
agmanin bir yolu da, yerel yonetimlerin ve 6zerk yapilarin gelistirilmesidir.
Bu tiir yapilar demokratik sistemin istikrari i¢in de sarttir. Yerel siyasi
yapilar, bireylerin kendilerini ifade edebilecekleri farkli odaklar olup,
farklr fikirlerin yayilmasini saglarlar; merkezi iktidarin sinirlanmasina,
onunla yarisacak bagimsiz giic merkezlerinin yaratilmasina, gelecekteki
mubhalif liderlerin yetisecegi ve siyasal yetenekler kazanacag: ortamlarin

olusmasina yararlar.*

36 S. M. Lipset, Siyasal Insan, Cev: Mete Tungay, Teori Yayinlari, Ankara 1986, s.6, 7.
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Devlet erklerinin ayriligi, 6zellikle yargi bagimsizligi, kisaca iktidarin
bolinmesi ya da sinirlandirilmasi; birey hak ve ozgiirliklerinin
giivencelenmesi temelinde demokrasiyi hedefler. Siyasal partiler yoluyla
iktidarin dengelenmesi de ayni hedefe hizmet etmektedir. Ancak
gliniimiizde iktidar yetkilerinin yukaridan asagtya kullanimini frenlemek,
demokratik katilim kanallarini agmak ve yasama gecirilebilmek amaciyla;
dogrudan halkin belirledigi ve kolaylikla gozetleyebilecegi tarzda yerel
iktidarlarin olusturulmas: ve gelistirilmesi biiyiik onem kazanmugtr.
Tirkiye icin, demokrasinin giiniimiizdeki anlamina uygun olarak,
iktidarin yerel iktidarlar yoluyla etkin bir sekilde dengelenmesi acil bir
ihtiyaca doniigmiistiir. Yani iktidara ait yetkiler, merkez ve yerel arasinda
paylasturilmalidir. Bu ayni zamanda demokrasinin de gelistirilmesi
anlamina gelir. Ancak bunun icin gii¢lendirilmis yerel birimlere

gereksinim duyulmaktadir.

Bireylerin ve topluluklarin, devlet ile demokratik temelde baginin
yaratilmasi hedefi, iktidarin es zamanli olarak farkli megruiyet temelleri
tizerine inga edilmesiyle olanaklidir. Bu iki temel, merkez ve yerel
iktidarlar olarak tanimlanabilir. Bu sekilde bir mesruiyet yapilandirmast,
her diizeydeki topluluklarin kendilerine 6zgii gereksinimlerine iligkin
kararlarin, demokratik yollarla alinmasiyla gerceklestirilebilir. Merkezi
iktidarin, belediyelerin ve bélgelerin  orgiitlenme  bigimlerine ve
vatandaglarin yerel diizeydeki demokratik haklarina ve bu haklarin
kapsamina karar vermesi; bolgenin tarihsel ve kiiltiirel ozellikleri temel
alinmadig1 icin, bélgelerde demokrasinin korunmasi sorumlulugunu
yerine getirememesine neden olmaktadir. Yaganan bir¢ok catismanin
nedeni, ge¢misten beri hiikiimetlerin merkezden ¢ok uzaktaki bolge
ve vatandaglarin kaderleri {izerine karar almalar1 ve bu kararlar1 sadece
bicimsel yetkilerine dayanarak, sorumluluk alanindaki agiklarla

beraber gergeklestirmeleridir. Oysa, yetki ve sorumluluk dengesi ancak,
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merkezden ayri yetkilere sahip birimler yoluyla saglanabilir. Modern
kurumlarin, bireylere yonelik karar alicilar bakimindan, alinan yanlis
kararlarin etkilerini aninda hissedebilecek sekilde tasarlanmasi gerekir.
Giigli yerel iktidarlar, cesitliligin korunmasina da hizmet edecektir.
Demokratik yontemler, ¢esitliligin tilkenin kiiltiirel, manevi ve ekonomik
zenginligine katki sagladigi kanaati tizerine gelistirilmelidir. Bireyler,
cok boyutlu aidiyetlere gereksinim duyarlar; bir yandan dinsel ve/veya
kiiltiirel topluluk, diger yandan yerel 6zerklik {izerine kurulu yerel
topluluk aidiyeti gibi. Bireylerin ger¢ek anlamda ancak, yerel ve kiiltiirel

topluluk icinde 6zgiirlesebildikleri hatirda tutulmalidir.’”

Turkiye agisindan, tlke biitiinligliniin korunmasi ve demokrasi, insan
haklarina iliskin evrensel standartlarin gergeklesebilmesi i¢in merkeze
ait yetkilerin, “agirlikli olarak” yerinden y6netim birimlerine aktarilmast
zorunlulugu bulunmaktadir. Tiirkiyede, merkeziyetci politikalar,
vatandaglar arasinda birlik ve biittinlitk duygusunu gelistirmedigi gibi,
tersine farkl kiiltiirel kimlikler tizerinden ayrigsmay1 giiclendirmektedir.
Merkeziyetci yapt nedeniyle, yonetime katilim olanaklari kisitlanmakta,
kamu hizmetleri etkin ve verimli sekilde sunulamamakta, kamu
kurumlarinin demokratik hesap verebilirligi zayiflamakra ve farkls dil ve
kiiltiirlerin taninmasi, korunmasi ve gelistirilmesi yoniinde politikalarin
olusturulmasini zorlagtirmaktadir. Merkeziyet¢i devlet yapisi ve bu
dogrultuda olusturulan “tlirdes toplum projesi”, Tiirkiyede siyasal
sorunlarin temellerindendir. Bu baglamda, merkeziyetciligi azaltacak
reformlar konusunda, yasal diizenlemelerle birlikte alinacak 6nlemler son

derece 6nemlidir.?®

37 'Thomas Flenier, “Anayasanin Yenilenmesi Kurucu Giig/Kurulu {ktidar: Kuram ve Uygulama”,
Anayasa Hukuku Dergisi, Cilt:1, Say1:1, 2012,s. 91-93.

38 Oktay Uygun, Yeni Anayasada Yerel ve Bolgesel Yonetim igin Oneriler, Tiirkiye Ekonomik ve
Sosyal Etiidler Vakfi (TESEV) Yayinlari, Istanbul 2012, s. 9.
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Avrupa Birligi, tiye tilkeler bakimindan ulusaliistii bir denge ve denetim
mekanizmasini olusturmaktadir. “Avrupa Birligi’nin Bélgesel Politikasi”ni
uygulayan iilkeler bakimindan da bélgesellesme, ulusalalt ve ulusaliistii
denge ve denetlemeyi yasama gecirmede islevsel olmustur.®” Tiirkiyede
yerel yonetimlere iligkin diizenlemeler ise, Avrupa standartlarina ve
bu baglamda Yerel Yonetimler Sartr'na aykiri durumdadir. Ciinkd,
demokrasinin geregi olan yonetimde yerellik ilkesi uygulanmamakradr.

Avrupa Konseyi’'ne bagli olusturulan Avrupa Bolgesel ve Yerel Yonetimler
Kongresi, Tiirkiyedeki yonetim sistemine iliskin olarak bazi isteklerde
bulunmustur. Isteklerinden bir boliimii, yerel yonetimlerle ilgili olarak
anayasal degisiklikler yapilmasina iligkindi. 2001 ve 2005’te bu anlamda
inceleme yapan heyetler, bazt Anayasa hiikiimleri tizerinde durmuslardu.
Bunlardan en 6nemlisi ve genisce tartigilan, yerel yonetimleri “idarenin
butiinligi ilkesi” icine yerlestiren 127. maddedir. Kongre, y6netim
sisteminin temel yapisinda bazi degisiklikler yapilmasini istemektedir.
Bunun icin iki nokta iizerinde durmakradir. ik olarak, Tiirkiye
Cumbhuriyeti Anayasasinda 127. maddenin Avrupa Yerel Yonetimler
Sart’'na uygun hale getirilmesi istenmektedir. Buna gére Anayasanin
127. maddesine dayanarak, merkezi hiikiimet, yerel yonetimler tizerinde
genisletilmis bir vesayet denetimi yiirtitmektedir. Bu durum, Yerel
Yonetimler Ozerklik Sartr' nda vurgulanan yerellik ilkesine terstir. Kongre,
127. maddede, 6zel olarak, besinci fikranin degistirilmesi tizerinde
durmaktadir. Bu fikraya gore: “Merkezi idare, mahalli idareler iizerinde,
mahalli hizmetlerin idarenin biitiinliigii ilkesine wygun sekilde yiriitiilmesi,
kamu gorevlerinde birligin saglanmasi, toplum yararmin korunmast ve
mahalli ihtiyaclarin geregi gibi karsilanmas: amaciyla, kanunda belirtilen
esas ve usuller dairesinde idari vesayer yetkisine sabiptir.” Bu fikranin,

yerel yonetimlerin, idari ve mali 6zerklige sahip kuruluslar olarak,

39 Tiirkiye'nin Anayasa Giindemi, Derleyen: Ibrahim O. Kaboglu, Iletisim Yayinlari, Istanbul
2016, s. 278.
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yerellik ilkesi gereklerine gore denetlenir seklinde bir icerige kavusmast
istenmektedir. Ikinci olarak, Tirkiye'nin bu Sart’in 6, 9, 10, 11 numaral
maddelerinde onaylamayi uygun bulmadig: paragraflar1 da kabul etmesi
de giindeme getirilmistir. Onaylamanin uygun bulunmadig1 paragraflar;
yerel yonetimlerin i¢ orgiitlenmelerini kendilerinin belirlemesi, yerel
yonetimlerin mali kaynaklari, finansman tizerinde takdir yetkileri,
birlik kurabilme ve birliklere katilabilme, farkli devletlerdeki kurumlarla
isbirligi ve 6zerk yonetim yetkilerinin korunmasina iliskin yargisal yollart

kullanabilme gibi konular: icermektedir.*°

Avrupa Konseyi nezdinde Tiirkiye i¢in yapilan bu ¢alismalarin 6tesinde,
Tirkiyede merkezin hantalligi ve bélgelerin  gereksinimlerindeki
farkliliklar nedeniyle, bu tartisma ge¢misten beri siirmekeedir. Tiirkiye'de
yeni anayasa hazirligina doniik olarak ortaya ¢ikan biitiin ¢aligmalarda
yerel 6zerkliklerin gelistirilmesi, somut olarak da bélge yonetimlerinin
olusturulmasi yoniindeki 6neriler agirlikliydi. Giiglii yerel ozerklikler;
kimlik ve kiiltiire] haklardan bagimsiz olarak, ¢agdas yonetim bigimi
seklinde demokratik kanallarin agilmasinda ve demokratik temsilde
onemli goriildii. Uniter devlet yapisinin, demokratik gii¢ kazanmasinin

temel bir yolu olarak tarugilds.

15.7.2004 tarihli 5227 Sayili “Kamu Yénetiminin Temel [lkeleri ve
Yeniden Yapilandirilmast Hakkinda Kanun”, idari yapida ¢ok daha
kokten bir dontsimii  hedeflemekteydi. Cumhurbaskaninin  bu
kanunu TBMM’ye iadesiyle, idari yapilanmanin dénistiiriilmesi ile
ilgili parlamento diizeyinde tartgmalar da rafa kaldirildi. Bu Kanun
Tasarisinin ana gerekcesinde: “Uzun yillardir tartisilan, zaman zaman

biirokrasi ve siyasi otoriteler tarafindan ¢esitli sekillerde giindeme getirilen

40 Birgiil A. Giiler “Avrupa ve Yerel Yonetimlerin Anayasal Konumu-Avrupa Bolgesel ve Yerel Yo-
netimler Kongresinin Anayasa Degisikligi Istekleri” http://www.genel-is.org.tr/upresimler/yayinlar/

gead/gead05-1-3.doc
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yeniden yapilanma ibtiyaci, artik ihtiya¢ olmanin otesine gegmis ve bir
gereklilige doniismiistiiv. Ulkemizin kiivesel rekabet ortami icinde hak ettigi
yere gelmesi ve halkimizin refah diizeyinin yiikselmesi bu degisim ile birebir
iliskilidir. Uzun yillardir tartisilan, hayata gegirilmemis ¢esitli tasarilara
konu olan yeniden yapilanmanin daba fazla geciktirilmemesi gereckmektedir.
Mevcut verimsiz yapinin maliyetlerinin birikimi ve ge¢ kalmas bir yeniden
yapilanmanin daha fazla wyum sorunu doguracag: dikkate alindiginda,
siyasi kararlilik ve toplumsal destek gisterilerek bu reformun bir an once
hayata gegirilmesi biitiin kesimlerin ortak sorumlulugudur” ifadelerine yer
verilmisti. Oysa bugiine kadar, ivediligine vurgu yapilan idari yapida
doéntisiim konusunda gerekli adimlar aulamadi. “Biyiiksehir Belediyesi
Kanunu ile Bazit Kanun ve Kanun Hitkmiinde Kararnamelerde Degisiklik
Yapilmasina Dair Kanun”un, yerel yonetimleri giiclendirmek i¢in attg:
il 6zel idarelerinin kaldirilmasi yoniindeki adim olumlu kargilanirken,
icerigindeki diger diizenlemelerin merkezi yonetimi gliglendirdigi
goriildii.*! Yani, yereli giiclendirmek amaciyla yapildigt agiklanan tiim

diizenlemeler, daha fazla merkezilesmeye hizmet etti.

Uniter devlet olarak Tirkiye'nin, geleneksel yerel birimleri olan il
ve belediyelerden daha genis bélge birimlerinin olusturulmast ve bu
bolgelerde yasama yetkisine sahip 6zerk yonetimlerin kurulmasi, bolgeli
devletin, federal yapr anlamina gelip gelmedigi tarusmalarina neden
olmaktadir. Bu baglamda, baz1 federal diizenlemelerden yararlanan Italya
ve Ispanya 6rnekleri dikkat gekicidir. Ancak, federal devlet ile bolgeli
devlet yapilari arasinda gok 6nemli farklar bulunmaktadir. Uniter yapili
bir devlette, 6zerk bolgelere taninmis olan yetkiler bakimindan, merkezi
yonetimlerin tek yanli iglemleriyle bu yetkilerin degistirilemeyecegi esast

da anayasal diizeyde belirlenirse, devletin tiniter yapidan uzaklagug: ileri

41 Sevtap Yokus, Tiirkiyede Catisma Coziimiinde Anayasal Arayslar, Seckin Yayinlari, Ankara
2013, 5.232.
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stiriilebilir. Bu durumda, yetkilerin genigligine bakilmaksizin, 6zerk
yonetimlerin merkezi yonetimle, karar alic1 gii¢ olma diizeyinde, hukuken
esitlendigi soylenebilir. Ciinkii, iilke yonetiminde ulusal ¢ogunluk
kurali, ulusalaltr birimleri olusturan topluluk iradeleri ile dengelenmis
olur.*? Federal devlette merkez-cevre iliskisinde “serbestce kendi kendini
belirleme” kavrami devreye girer. Bu anlamda federal devlet, kendi kendini
belirleme hakkina sahip siyasal varliklardan olusan bir birlik oldugu
halde, bolgesel devlet kendi kendini belirleme hakk: ulusun biitiiniine
aittir.®® Bu anlamda, iiniter devlet yapisini bozmayacak tiirde bir bélge

yapilanmasi Tiirkiye’'nin bu konudaki ihtiyacini giderebilecektir.

Bolge yonetimi Avrupada gelisip, benimsenen, ger¢ek anlamda
demokratik  kaulim  yoluyla, bireylerin  kendi  ydnetimlerini
olusturmalariyla ve stlenilen yonetsel sorumlulukla tilkesel birligi gii
clendiren bir modeldir”.* Giiglii yerel iktidar baglaminda Bélgeli devlet,
tilkenin siyasal sorunlarinin ¢oziimiinde demokratik temelli adimlardan
biri olarak diisiiniilebilir. Aslinda, Tiirkiye’nin asirt merkeziyetci yapisinin
esnetilmesi geregi, uzun zamandir savunulmaktadir ve Avrupada
gelisen “bolgeli yonetim” gereksinimi agikur. Bu tiir bir adim, kiiltiirel
kimlik konusundaki sorunlart asmakta da bir kolaylik saglayacakur.
Bu anlamda, Birlesik Krallik, Italya, Ispanya ve Fransa deneyimleri,
Tiirkiye gercekleriyle birlikte “esin kaynagi” olabilir.®® Bélgelerin
olusturulmasinda kullanilacak élgiitler ve ydntemler konusu oldukea
onemlidir. Tki farkls yontem tizerinde durulmaktadir. Birincisi; ekonomik,

sosyal, kiiltiirel ve tarihsel baglari nedeniyle yakin olan illerin birlesmesi

42 Okray Uygun, “Federalizm ve Bolgesel Ozerklik Tartismalar”, Demokratik Anayasa, Metis
Yayinlari, Istanbul 2012, 5. 103-105.

43 Atilla Nalbant, Uniter Devlet, Yapt Kredi Yayinlari, Istanbul 1997, 226.

44 Sevtap Yokus, “Tiirkiye'de Yerel Yonetimlerin Gelistirilmesi-Bélge Yonetimleri”, Anayasa Ku-
rultayi, Prof. Dr. Yilmaz Aliefendioglu’'na Armagan, Ankara Barosu Insan Haklar: Merkezi, Ankara
Barosu Yayinlari, Ankara 2010, 5.159.

45 Ibrahim O. Kaboglu, Hangi Tiirkiye?, Imge Kitabevi, Ankara 2011, s. 46.
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stirecine olanak saglayacak diizenlemelere gidilmesidir. Bunun i¢in meveut
il genel meclislerine yetki taninabilir. Tkincisi; parlamentonun kullanacag
yetkiyle bolge yonetimlerinin olusturulmasidir. Bu iki yontemin birlikte
kullanilmast da olanaklidir. Yani, isteyen illerin kendi iradeleriyle birlesmesi,
bu yola gitmeyen iller bakimindan parlamentonun karar vermesi. Ikinci
yontem kullanildiginda, 2006 tarihli 5449 sayili yasayla diizenlenen “bolge
kalkinma ajanslar” bolgesel sinurlarin belirlenmesinde dikkate alinabilir.
Merkeziyetciligin azalulmasini hedefleyen yontemler, yasa degisikligi ile
gelistirilebilir. Ancak konunun Tiirkiyedeki 6nemi ve olast anayasaya aykirilik

iddialarini 8nlemek icin anayasal diizenlemeler yolu tercih edilmelidir.*

Genel olarak, bolgesellesme olgusunda one ¢ikan neden, etnik-
dilsel azinliklari ve yerel 6zgiirliikleri korumak olsa da, giinimiizde
bolgesellesme  gereksinimini  doguran  ¢ok  yonlii  gerekgeler
bulunmaktadir. Bélgenin idari yapilanmada etkin bir ara¢ olmasi, ulusal
planlamada yerel yonetimlerle merkezi iktidar arasinda yeni bir birimin
gerekliligi, kaulimci demokrasinin giiglendirilmesi, yeni sorumluluk
mekanizmalarinin ve bilgi aginin etkinlestirilmesi gibi. Bolgesellesme
nedenleri, ekonomik, giivenlik nedenleri, siyasal ve kiiltiirel nedenler
olarak kategorilendirilebilir. Ornegin, Tiirkiyede Giineydogu Anadolu
Projesi (GAP) Bolge kalkinma Idaresi, ekonomik nedene dayali
bolgesellesmenin bir 6rnegi seklinde nitelendirilebilir. Bolgesellesme
yoluyla, yerel giicler, ulusal planlamaya etkin bir gekilde katilma olanagt
kazanir. Avrupa Birliginin bolgeler politikasi, ulusal devletlerin yaninda
bolgesel birimlerin etkin birer muhatap olarak yer almasini saglamaktadir.
Avrupa Birligi, vatandaglara yakin bolgesel birimleri muhatap alma
egilimini tagimaktadir. Bu baglamda, Avrupa Birligi biitiinlesme siireci

de bolgesellesmenin bir nedeni olarak belirtilebilir.”

46 Uygun, “Federalizm ve Bolgesel Ozerklik Tartigmalarr”,...s. 136,137.
47 Nalbant, Uniter Devlet,..., 5.227-229,232.
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Tiirkiyede bolge yonetimine duyulan gereksinimin baglica nedenleri;
cografi olarak genis bir alana yayilmis olmak, bolgeler arasi dengesizliklerin
ve farkli ekonomik-sosyal gereksinimlerin, bélgelere 6zgii 6nlemlerle
giderilebilecegi, geleneksel merkezi yonetimin agirliginin ancak, bélge
yonetimi gibi, yetkileri genigletilmis, koordinasyonu da saglayabilen
yerel yonetim birimleri ile agilabilecegi seklinde belirtilebilir. Bolge
yonetimi, kamu hizmetlerinin etkili yiiriitiilmesini saglayacakur ve
yerine getirilmeyen kamusal hizmetler bakimindan bireylerin hizmeti
yurtitmekle gorevli birimleri gerektiginde hesap sorarak zorlamalar
olanag: yaratacakur. En 6nemlisi, bolge yonetimleri; merkezi iktidarin
yetkilerini etkin bir sekilde paylasarak, sagladiklari merkez-yerel dengesi
sayesinde, demokrasinin gelisiminde temel belirleyiciler olabileceklerdir.
Catgma ¢oziimii siireclerinde anayasa yapimi, yetki devri tartigmalari
ile paralel olarak yapilmaktadir. Burada taraflarin yetki devrinin
kapsami ve anlami konusunda catisan yaklagimlari olabilir. Onemli
olan, bu tarugmalarin siddetin olmadigt ortamlarda ve saglikli bir
sekilde yapilmasidir. Bu yolla, iilke kosullarinda ve hangi tiir 6zerkligin
gereksinimi karsilayp kargilamayacagi tarusmasi, demokrasi ilkeleri

ekseninde yapilmalidir.

Tiirkiye'de, catisma ¢oziimiinde boyutlarin tamamen degistigi stiphesizdir.
Ulusal boyuttaki sorunlar, uluslararasi karekter kazandi. Tirkiye'nin
bundan sonraki ¢6ziim adimlarinda, Tiirkiye sinirlarini asar nitelik ve
icerikte yeni politikalara yonelmesi zorunlulugu dogacakur. Diinyadaki
diger catisma ¢oziimii 6rneklerine bakarak, catisma ¢oziimii ile demokrasi
arasinda bir tiir “illiyet bagi’nin olmadigi saptamasindan hareketle;
Tiirkiyede olasi bir ¢atisma ¢dziimi siirecinin, demokratiklesme ile

ilgisinin olmadigini ileri siirenler olabilir.*® Ancak, Tiirkiye 6zelinde,

48 Fuat Keyman'in sunumundan, Catigma Céziimleri Yeni Bir Yol Bulmak, Editér: Hiiseyin
Cakur, Kiiyerel Diisiince Enstitiisii, [stanbul May1s 2018, 5.22, 26.
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gecmis siire¢ gdz Oniinde tutuldugunda, catisma ¢oziimiintin biiyik
olgiide demokratiklesme ile baglanuli oldugu akilda tutulmalidir.
Ciinki, kiltiirel haklardan baglayarak, anadilde egitim, etnik anlamdan
arindirilmis anayasal vatandaglik ve en fazla one c¢ikacak talep olarak
gliclendirilmis yerel 6zerklik konulari, ¢oziim siirecinin her donemde
temel meseleleri arasinda sayilacakur. Tiirkiye acisindan ¢éziim siirecinde
one cikan bu temel meseleler, ayni zamanda Tiirkiyede demokrasinin
ilerletilmesi konulari arasindadir. Bu konularin garantiye kavusturulmast
adina demokratik yeni bir anayasa ve diger mevzuatta doniigiim talebi

stirekliligini koruyacaktir.

Tiirkiyede 2018 Cumhurbaskanligi ve milletvekilligi secimlerini izleyen
herhangi bir donemde, gercek anlamda demokratiklesme siirecine
doniilmesi olasiligr dogarsa, beraberinde demokratiklesmenin temelini
olusturan catismasizlik ortamina doniis de hedeflenecektir. Giiglii
yerel ozerklikler; ge¢mis donemdeki demokratiklesme adimlarinda ve
demokratik yeni anayasa arayiglarinda baslica zorunluluklar, ¢6ziim
stireci agisindan da olmazsa olmaz kosullar arasinda sayilmaktayd.
Dolayisiyla yeniden demokratiklesmeye doniis olanaklart dogdugunda,
giiclendirilmis yerel 6zerklikler konusunun da giindeme alinmasi, catisma

¢oziimiine dogru basarili bir baslangi¢ olabilecektir.

Demokratiklesme ve giiclii yerel 6zerkliklerin gelistirilmesi seklinde
bir baslangic, yeni olarak uygulamaya konulan ve “Cumhurbaskanlig
Hitkiimet Sistemi” olarak adlandirilan “bagkanlik rejimi” benzeri
hiikiimet bigiminin demokratik anlam kazanmasini saglayacak bir
yontem olarak distintilmelidir. Boylece, yeni sistemin, gercek anlamiyla

demokratik rejimle baglantisini kurma olanag: yaraulabilecekeir.
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Sonug

“Cumhurbagkanligs  Hiikiimet = Sistemi’ni getiren 2017 Anayasa
degisiklikleri, hukuksuzlugu icinde barindiran Tirkiye uygulamasiyla

olaganiistii rejimde yapild: ve halk oylamast sonucunda kabul edildi.

2018 Cumhurbagkanligi ve milletvekilligi secimleri, Secim Kanunu ve
Siyasal Partiler Rejiminin demokratik ilkelere aykirt diizenlemeleriyle,
olaganiistii rejimde, ifade 6zgiirligiiniin ve adaylarin adil yariginin
imkansizligr  kosullarinda  gergeklesti. Bu  segimlerle  birlikee,

“Cumbhurbagkanligi Hitkiimet Sistemi’ne de gecilmis oldu.

Cumhurbagkanligs Hiikiimet Sistemi uygulamasi, deyim yerindeyse
“cok hizli” bagladi. Cok onceden hazirlandigr belirgin olan ¢ok
sayirda Cumhurbaskanligt kararnameleri arka arkaya Resmi Gazetede
yayinlanarak yiiriirlige girdi. Bu kararnamelerin ortak 6zelligi, devletin
isleyisin butiintine yonelik olarak, Cumhurbagkaninda toplanan
yetkilerin belirginlestirilmesidir. Bas dondiirticii bir hizla ortaya ¢ikarilan
tim bu diizenlemelerle ilgili, Parlamentoda bulunan mubhalif partilerin
toplumu bilgilendirme diizeyindeki giicleri ve kapasiteleri bile olduk¢a
stnirli kalmigtir. Ana muhalefet partisinin bu dénemde parti ici yasadig:
biiyiik problemler de, bu siirecin demokratik bask: olusturarak takibini

olanaksiz kilmustir.

Cumhurbagkanlig kararnamelerine kargt anayasal diizlemde iki yol
izlenebilir. Birincisi, Cumhurbagkanligi kararnamesiyle ayni konuda
Parlamentodan kanun ¢ikarmak ve boylece kararnameyi etkisiz
kilmakur. Bu yolun kullanilmasi, Meclisteki Cumhurbaskaninin

partisi ve Cumhurbaskanina destek veren MHP iiyelerinin toplami
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distintldigiinde imkansizdir. Diger bir yol, hukuka ve Anayasa’ya
aykiriligy  diisiniilen Cumhurbagkanligi  kararnamelerinin  Anayasa
Mahkemesi’'ne gotiiriilmesidir. Ancak bu durumda da, gercekten
Anayasa’ya aykir1 bile olsa, yukarida agiklanana sekilde olusan Anayasa
Mahkemesi’nin, siyasal konjonktiirden etkilendigi de hesaba katildiginda,
agirliklt bir denetim yapmasi oldukea giig gozitkmektedir.

Turkiye'nin icinde bulundugu kosullarda, yeniden demokratiklesme
yoniinde adimlarin  aulmasini  saglamak icin, ekonomiyle ilgili
stkintilarin  artarak siirtiyor olmast nedeniyle ekonomi diinyasinin,
zayif da olsalar sivil toplum orgiitlerinin ve en 6nemlisi muhalefet
partilerinin; demokratiklesme ve ozgiirlikklerin temini, ¢atsmalarin
siyasal yontemlerle ¢oziimii dogrultusundaki taleplerini, ¢ok daha giiclii
bir sekilde dile getirmeleri ve bu taleplerin siireklilik kazanmasindan

bagka bir yol gériinmemektedir.
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DPI Aims and Objectives

Aims and objectives of DPI include:

* To contribute to broadening bases and providing new platforms for
discussion on establishing a structured public dialogue on peace and
democracy building.

To provide opportunities, in which different parties are able to draw on
comparative studies, analyse and compare various mechanisms used to
achieve positive results in similar cases.

* To create an atmosphere whereby different parties share knowledge,
ideas, concerns, suggestions and challenges facing the development of
a democratic solution in Turkey and the wider region.

* To support, and to strengthen collaboration between academics, civil
society and policy-makers.

* To identify common priorities and develop innovative approaches to
participate in and influence democracy-building.

* Promote and protect human rights regardless of race, colour, sex,
language, religion, political persuasion or other belief or opinion.

DPI aims to foster an environment in which different parties share
information, ideas, knowledge and concerns connected to the
development of democratic solutions and outcomes. Our work supports
the development of a pluralistic political arena capable of generating
consensus and ownership over work on key issues surrounding democratic
solutions at political and local levels.

We focus on providing expertise and practical frameworks to encourage
stronger public debates and involvements in promoting peace and
democracy building internationally. Within this context DPI aims
to contribute to the establishment of a structured public dialogue on
peace and democratic advancement, as well as to widen and create new
existing platforms for discussions on peace and democracy building.

o
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In order to achieve this we seek to encourage an environment of
inclusive, frank, structured discussions whereby different parties are in
the position to openly share knowledge, concerns and suggestions for
democracy building and strengthening across multiple levels.

DPT’s objective throughout this process is to identify common priorities
and develop innovative approaches to participate in and influence the
process of finding democratic solutions. DPI also aims to support and
strengthen collaboration between academics, civil society and policy-
makers through its projects and output. Comparative studies of relevant
situations are seen as an effective tool for ensuring that the mistakes of
others are not repeated or perpetuated. Therefore we see comparative
analysis of models of peace and democracy building to be central to the
achievement of our aims and objectives.




Elections and tThe Presidential System in Turkey
Tiirkiye'de Secimler ve Cumhurbaskanligi Sistemi

o oo/

Demokratik Gelisim Enstitisu'nin

Amaclan ve Hedefleri

DPl'in amagclari ve hedefleri:

Barisin ve demokrasinin ingast tizerine yapilandirilmis bir kamusal
diyalogun olusmasi icin gerekli olan tartisma ortaminin gelistirilmesi
ve genigletilmesi.

Farklr kesimlerin karsilagtirmali calismalar vesilesiyle bir araya gelerek,
farkl diinya ornekleri 6zelinde benzer durumlarda olumlu sonuglar
elde etmek icin kullanilmis ¢esitli mekanizmalari incelemesine ve analiz
etmesine olanak saglamak. Farkli kesimlerin bir araya gelerek Tiirkiye
ve daha genis bir cografyada demokratik bir ¢6ziimiin gelistirilmesine
yonelik bilgilerini, diisiincelerini, endigelerini, onerilerini, kaygilarini
ve kargilagilan zorluklari paylastig1 bir ortam yaratmak. Akademisyenler,
sivil toplum 6rgiitleri ve karar alicilar arasindaki isbirliginin desteklemek
ve giiclendirmek.

Ortak oncelikleri belirlemek ve demokrasi ingast siirecini ve siirece
kaulimi etkileyecek yenilikgi yaklagimlar gelistirmek. Din, dil, ik,
renk, cinsiyet, siyasi goriis ve inang farki gézetmeksizin insan haklarin
tesvik etmek ve korumak.

Demokratik Gelisim Enstitiisit (DPI), Turkiyede demokratik bir
¢oziimiin gelistirilmesi icin, farkli kesimlerin bir araya gelerek

bilgilerini, fikirlerini, kaygilarini ve dnerilerini paylastiklar: bir ortami

tesvik etmeyi amaglamaktadir. Caligmalarimiz, demokratik ¢oziimiin

saglanmast igin kilit 6nem tagtyan konularda fikir birligine varma ve

uzlagilan konulari sahiplenme yetenegine sahip ¢ogulcu bir siyasi alanin

gelistirilmesini desteklemektedir.

Kurum olarak giiglii bir kamusal tartigmays; barist ve demokrasiyi

uluslararast diizeyde gelistirmeye yonelik kaulimlari tegvik etmek igin

uzmanliga ve pratige dayali bir bakis agisiyla hareket ediyoruz. Bu
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cercevede baris ve demokratik ilerleme konusunda yapilandirilmig
bir kamusal tartismanin olusturulmasina katkida bulunmayi; baris ve
demokrasi ingasi tartigmalari i¢in yeni platformlar yaratmay: ve mevcut
platformlar: genisletmeyi amagliyoruz.

Bu amaglara ulagabilmenin geregi olarak, farkli kesimlerin demokrasinin
ingast ve giiclendirmesi icin bilgilerini, endiselerini ve 6nerilerini acik¢a
paylasabilecekleri kapsayict, samimi ve yapilandirilmis tartisma ortamini
cesitli seviyelerde tegvik etmeye calistyoruz. DPI olarak farkli projelerimiz
araciligryla akademi, sivil toplum ve karar alicilar arasindaki isbirligini
desteklemeyi ve giiglendirmeyi de hedefliyoruz.
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Board Members / Yonetim Kurulu Uyeleri

Kerim Yildiz (Chief Executive Officer / icra Kurulu Bagkani)

Kerim Yildiz is an expert in conflict resolution, peacebuilding,
international human rights law and minority rights, having worked on
numerous projects in these areas over his career. Yildiz has received a
number of awards, including from the Lawyers Committee for Human
Rights for his services to protect human rights and promote the rule of
law in 1996, and the Sigrid Rausing Trust’s Human Rights award for
Leadership in Indigenous and Minority Rights in 2005. Yildiz is also
a recipient of the 2011 Gruber Prize for Justice. He has also written
extensively on international humanitarian law, conflict, and various
human rights mechanisms.

Kerim Yildiz ¢atisma ¢6zimi, barigin ingast, uluslararas: insan haklart
ve azinlik haklar1 konusunda uzman bir isimdir ve kariyeri boyunca
bu alanlarda ¢ok cesitli projelerde ¢alismistir. Kerim Yildiz, 1996
yilinda insan haklarinin korunmas: ve hukuk kurallarinin uygulanmasi
yoniindeki cabalarindan 6tiirti Insan Haklari I¢in Avukatlar Komitesi
Odiili'ne, 2005te Sigrid Rausing Trust Vakfinin Azinlik Haklar:
alaninda Liderlik Odiili'ne ve 2011'de ise Gruber Vakfi Uluslararas:
Adalet Odiilivne layik goriilmiigtiir. Uluslararast insan haklari hukuku,
insancil hukuk ve azinlik haklar1 konularinda 6nemli bir isim olan
Yildiz, uluslararas: insan haklar: hukuku ve insan haklari mekanizmalari
tzerine ¢ok sayida yazili esere sahiptir.
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Nicholas Stewart QC (Chair / Yonetim Kurulu Bagkani)

Nicholas Stewart, QC, is a barrister and Deputy High Court Judge
(Chancery and Queen’s Bench Divisions) in the United Kingdom. He
is the former Chair of the Bar Human Rights Committee of England
and Wales and former President of the Union Internationale des
Avocats. He has appeared at all court levels in England and Wales,
before the Privy Council on appeals from Malaysia, Singapore, Hong
Kong and the Bahamas, and in the High Court of the Republic of
Singapore and the European Court of Human Rights. Stewart has
also been the chair of the Dialogue Advisory Group since its founding
in 2008.

Tecriibeli bir hukuk¢u olan Nick Stewart Birlesik Krallik Yiiksek
Mahkemesi (Chancery and Queen’s Bench Birimi) ikinci hikimidir.
Gegmiste Ingiltere ve Galler Barosu Insan Haklari Komitesi
Bagkanligi (Bar Human Rihts Committee of England and Wales)
ve Uluslararast Avukatlar Birligi (Union Internationale des Avocats)
bagkanlig1 gérevlerinde bulunmugtur. Ingiltere ve Galler'de gerceklesen
ve Malezya, Singapur, Hong Kong, Bahamalar, Singapur ve Avrupa
Insan Haklari mahkemelerinin temyiz konseylerinde gériis bildirdi.
Stewart, 2008'deki kurulusundan bu yana Diyalog Danigma Grubunun
bagkanligini da yiriitiyor.
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Priscilla Hayner

Priscilla Hayner is co-founder of the International Center for
Transitional Justice and is currently on the UN Department of Political
Affairs Standby Team of Mediation Experts. She is a global expert on
truth commissions and transitional justice initiatives and has authored
several books on these topics, including Unspeakable Truths, which
analyses truth commissions globally. Hayner has recently engaged in
the recent Colombia talks as transitional justice advisor to Norway,
and in the 2008 Kenya negotiations as human rights advisor to former
UN Secretary-General Kofi Annan and the United Nations-African
Union mediation team. Hayner has also worked significantly in the
implementation stages following a peace agreement or transition,
including Sierra Leone in 1999 and South Sudan in 2015.

Gegis Donemi Adaleti i¢in Uluslararast Merkez'in (International
Center for Transitional Justice) kurucularindan olan Priscilla Hayner,
ayn1 zamanda BM Kidemli Arabuluculuk Danismanlari Ekibi’ndedir.
Hakikatkomisyonlari,gecis donemiadaletiinisiyatiflerive mekanizmalari
konusunda kiiresel bir uzman olan Hayner, hakikat komisyonlarini
kiiresel olarak analiz eden Unspeakable Truths (Konulmayan Gergekler)
da dahil olmak tzere, alanda pek ¢ok yayma sahiptir. Hayner, yakin
zamanda Kolombiya baris goriismelerinde Norve¢’in gecis donemi
adaleti danigmani olarak ve 2008 Kenya miizakerelerinde eski BM Genel
Sekreteri Kofi Annan ve Birlesmis Milletler-Afrika Birligi arabuluculuk
ekibinin insan haklari danigmani olarak gorev yapmustir. Hayner,
1999da Sierra Leone ve 2015te Giiney Sudan da dahil olmak tzere
bir¢ok tilkede, barig anlagmasi ve gecis sonrasi uygulamalar: konularinda
¢alismalar yapmustr..
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Arild Humlen

Arild Humlen is a lawyer and Director of the Norwegian Bar
Association’s Legal Committee. He is widely published within a
number of jurisdictions, with emphasis on international civil law
and human rights, and he has lectured at the law faculty of several
universities in Norway. Humlen is the recipient of the Honor Prize
of the Bar Association of Oslo for his work on the rule of law and
in 2015 he was awarded the Honor Prize from the international
organisation Save the Children for his efforts to strengthen the legal
rights of children.

Hukukgu olan Arild Humlen ayni zamanda Norve¢ Barosu Hukuk
Komitesi’'nin direktdriidiir. Uluslararast medeni hukuk ve insan haklari
gibi yargi alanlari tizerine ¢ok sayida yazisi yaymlanmis, Norvecte
bir dizi hukuk fakiiltesinde ders vermistir. Oslo Barosu biinyesinde
Siginmacilik ve Gogmenlik Hukuku Davalart Calisma Grubu bagkant
olarak yapuig1 galismalardan dolayt Oslo Barosu Onur Odiilii'ne layik
gortilmistiir.
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Jacki Muirhead

Jacki Muirhead was appointed Chambers Administrator at Devereux
Chambers, London, UK, in November 2015. Her previous roles
include Practice Director at FJ Cleveland LLP, Business Manager
at Counsels' Chambers Limited and Deputy Advocates Clerk at the
Faculty of Advocates, UK.

Suanda Devereux Chambers isimli hukuk firmasinda tist dizey yonetici
olarak gérev yapan Jacki Muirhead bu gorevinden énce Cleveland
Hukuk Firmasi ¢alisma direktorii, Counsel’s Chambers Limited isimli
hukukeular odasinda sef katip ve Avukatlar Fakiltesinde (Faculty of
Advocates) pazarlama miduri olarak ¢aligmistir.
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Prof David Petrasek

Professor David Petrasek is Associate Professor at Graduate
School of Public and International Affairs, University of Ottawa,
Canada. He is a former Special Adviser to the Secretary-General
of Amnesty International. He has worked extensively on human
rights, humanitarian and conflict resolution issues, including for
Amnesty International (1990-96), for the Office of the UN High
Commissioner for Human Rights (1997-98), for the International
Council on Human Rights Policy (1998-02) and as Director of Policy
at the Centre for Humanitarian Dialogue (2003-07). Petrasek has also
taught international human rights and humanitarian law courses at
the Osgoode Hall Law School at York University, Canada, the Raoul
Wallenberg Institute at Lund University, Sweden, and at Oxford
University.

Kanadada Ottowa Universitesinde Uluslararasi Siyasal Iligkiler
Boliminde o6gretim dyesi olarak gorev yapmaktadir. Gegmiste
Uluslararast Af Orgiitii Eski Genel Sekreteri’ne bagdanigmanlik yapan
Prof David Petrasek, uzun yillardir insan haklari, insancil hukuk ve
uyusmazhiklarin ¢6ziimi konularinda ¢alismalar yiritmektedir. Bu
alanlarda 6nde gelen bir uzman ve yazardir. 1990-1996 yillar1 arasinda
Uluslararast Af Orgiitii, 1997-1998 yillar1 arasinda Birlesmis Milletler
Insan Haklar: Yitksek Komiserligi, 1998-2002 yillari arasinda Insan
Haklar: Politikas: tizerine Uluslararast Konsey ve 2003-2007 yillari
arasinda da Insani Diyalog Merkezi'nde Politika Bolimii Direktorii
olarak ¢aligmistur.
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Antonia Potter Prentice

Antonia Potter Prentice is currently the Director of Alliance 2015 —
a global network of humanitarian and development organisations.
Prentice has wide ranging experience on a range of humanitarian,
development, peacemaking and peacebuilding issues through her
previous positions, including interim Senior Gender Adviser to the
Joint Peace Fund for Myanmar and providing technical advice to the
Office of the Special Envoy of the UN Secretary General to the Yemen
peace process. Prentice has also been involved in various international
organisations including UN Women, Dialogue Advisory Group, and
Centre for Humanitarian Dialogue. Prentice co-founded the Athena
Consortium as part of which she acts as Senior Manager on Mediation
Support, Gender and Inclusion for the Crisis Management Initiative
(CMI) and as Senior Adviser to the European Institute for Peace
(EIP).

Antonia Potter Prentice, insani yardim kuruluglarinin ve kalkinma
orgiitlerinin kiiresel ag1 olan Ittifak 2015’in direktoriidiir. Prentice,
Myanmar i¢in Ortak Barig Fonu'na gegici Kidemli Cinsiyet Danigman:
ve Birlesmis Milletler Genel Sekreteri Yemen Ozel Elgisi Ofisi'ne
teknik tavsiyeler vermek de dahil olmak tzere insancil faaliyetler,
kalkinma, baris yapma ve barig insasi gibi konularda sivil toplum
biinyesinde 17 yillik bir ¢alisma tecriibesine sahiptir. BM Kadinlars,
Diyalog Danigma Grubu ve Insani Yardim Diyalogu Merkezi gibi
gesitli uluslararas: 6rgutlerde gorev yapan Prentice, kuruculari arasinda
yer aldigi Athena Konsorsiyomu Arabuluculuk Destegi, Toplumsal
Cinsiyet ve Kaynastirma i¢in Kriz Yonetimi Insiyatifinde yoneticilik
ve Avrupa Baris Enstitiisi'ne (EIP) bagdanigmanlik yapmaktadr.
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Council of Experts / Uzmanlar Kurulu Uyeleri

Bertie Ahern

Bertie Ahern is the former Taoiseach (Prime Minister) of Ireland,
a position to which he was elected following numerous Ministerial
appointments as well as that of Deputy Prime Minister. A defining
moment of Mr Ahern’s three terms in office as Taoiseach was the
successful negotiation of the Good Friday Agreement in April 1998. Mr
Ahern held the Presidency of the European Council in 2004, presiding
over the historic enlargement of the EU to 27 member states. Since
leaving Government in 2008 Mr Ahern has dedicated his time to conflict
resolution and is actively involved with many groups around the world.
Current roles include Co-Chair of The Inter Action Council; Member
of the Clinton Global Initiative; Member of the International Group
dealing with the conflict in the Basque Country; Honorary Adjunct
Professor of Mediation and Conflict Intervention in NUI Maynooth;
Member of the Kennedy Institute of NUI Maynooth; Member of the
Institute for Cultural Diplomacy, Berlin; Member of the Varkey Gems
Foundation Advisory Board; Member of Crisis Management Initiative;
Member of the World Economic Forum Agenda Council on Negotiation
and Conflict Resolution; Member of the IMAN Foundation; Advisor
to the Legislative Leadership Institute Academy of Foreign Affairs;
Senior Advisor to the International Advisory Council to the Harvard
International Negotiation Programme; and Director of Co-operation
Ireland.
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Tecriibeli bir siyaset¢i olan Bertie Ahern bir dizi bakanlk gorevinden
sonra Irlanda Cumhuriyeti Bagbakam olarak gérev yapmustir. Bertie
Ahern'in bagbakanlik yaptigi donemdeki en belirleyici gelisme 1998
yiinin Nisan ayinda Hayirh Cuma Anlagmasi'yla sonuglanan barig
gortismesi miizakerelerinin baslatilmasi olmugtur. Ahern, 2004 yilinda
Avrupa Konseyi bagkanlii gérevini yiriitiirken Avrupa Birliginin tye
tlke sayisinin 27°ye ciktigy tarihsel stirecte pay: olan en 6nemli isimlerden
biri olmugtur. 2008 yilinda aktif siyasetten ¢ekilen Bertie Ahern o tarihten
bu yana biitiin zamanini ¢atigma ¢6zimi ¢aligmalarina ayirmakta ve bu
amagla pek ¢ok grupla temaslarda bulunmaktadir. Ahern’in hali hazirda
sahip oldugu iinvanlar sunlardur: The Inter Action Council Esbaskanligy,
Clinton Kiiresel Insiyatifi Uyeligi, Bask Ulkesindeki Catigma Uzerine
Caligma Yiiriiten Uluslararast Grup Uyeligi, Irlanda Ulusal Universitesi
Arabuluculuk ve Catigmaya Miidahale Bolimi Fahri Profesorligii, Berlin
Kiltirel Diplomasi Enstitist Uyehgl Varkey Gems Vakfi Danigma
Kurulu Uyeligi, Kriz Idaresi In1s1yat1ﬁ Uyeligi, Diinya Ekonomik Forumu
Miizakere ve Catigma Coziimii Forumu Konsey Uyeligi, Harvard
Uluslararas: Miizakere Programi Uluslararasi Damigmanlar Konseyi
Bagdanigmani.
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Dermot Ahern

Dermot Ahern is a former Irish Member of Parliament and
Government Minister and was a key figure for more than 20 years in
the Irish peace process, including in negotiations for the Good Friday
Agreement and the St Andrews Agreement. He also has extensive
experience at the EU Council level, including as a key negotiator
and signatory to the Constitutional and Lisbon Treaties. In 2005, he
was appointed by the then UN Secretary General Kofi Annan to be a
Special Envoy on the issue of UN Reform.

Gegmiste Irlanda Parlamentosu milletvekilligi ve kabinede bakanlik
gorevlerinde bulunan Dermot Ahern, 20 yildan fazla bir siire Irlanda
baris siirecinde anahtar bir rol oynamigtir ve bu siire i¢inde Belfast
Anlagmas: (Hayirlh Cuma Anlagmasi) ve St. Andrews Anlagmasi
i¢in yapilan miizakerelere dahil olmugstur. AB Konseyi seviyesinde de
onemli tecriibeleri olan Ahern, AB Anayasas: ve Lizbon Antlagmalar:
siirecinde de 6nemli bir arabulucu ve imzact olmugtur. 2005 yilinda
donemin Birlesmis Milletler Genel Sekreteri Kofi Annan tarafindan
BM Reformu konusunda 6zel temsilci olarak atanmugtir.
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Prof. Dr. Agkin Asan

Profressor Dr. Agkin Asan is an executive board member of the Maarif
Foundation, member of Turkey’s Democracy Platform, and a faculty
member at Istanbul Ticaret University. Elected as a Member of the
Turkish Grand National Assembly from Ankara, Prof Asan served as
avice president of the Parliamentary Assembly of the Mediterranean
and was a member of Turkish Delegation of the Parliamentary Union
of the Organisation of the Islamic Conference during her time in
parliamentary office. She is a former Deputy Minister of Family and
Social Policies (2011-2014) and was Rector of Avrasya University in
Trabzon between 2014-2017.

Maarif Vakfi Mitevelli Heyeti tyesi ve Turkiye Demokrasi Platformu
kurucu tyesi olan Askin Asan, 23. Dénemde Ankara Milletvekili
olarak Parlamentoda gorev yapti. TBMMde Akdeniz Parlamenter
Asamblesi (APA) Tirk Grubu Bagkani, Milli Egitim, Genglik ve
Spor Komisyonu ve IKOPAB Tirk Grubu Uyesi oldu. 2011-2014
Yillar1 arasinda Aile ve Sosyal Politikalar Bakanligi Bakan Yardimcist
gorevini yiiriittii. 2014-2017 yillari arasinda Avrasya Universitesi’nin
rektorligiini yapan Asan, su an Istanbul Ticaret Universitesi 6gretim
tyesidir.
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Prof Mehmet Asutay

Profressor Mehmet Asutay is a Professor of Middle Eastern and
Islamic Political Economy & Finance at the Durham University
Business School, UK. He researches, teaches and supervises research
on Islamic political economy and finance, Middle Eastern economic
development and finance, the political economy of Middle East,
including Turkish and Kurdish political economies. He is the
Director of Durham Centre for Islamic Economics and Finance and
the Managing Editor of the Review of Islamic Economics, as well as
Associate Editor of the American Journal of Islamic Social Science.
He is the Honorary Treasurer of the BRISMES (British Society for
Middle Eastern Studies); and of the IAIE (International Association
for Islamic Economics).

Dr. Mehmet Asutay, Ingilteredeki Durham Universitesinin Isletme
Fakiiltesinde Ortadogunun Islami Siyasal Ekonomisi ve Finanst
alaninda profesor olarak gorev yapmaktadir. Asutay Tirk ve Kiirt
siyasal ekonomisi, Islami siyasal ekonomi, ve Ortadoguda siyasal
ckonomi konularinda dersler vermekte, aragtirmalar yapmakta ve
yapilan aragtirmalara danismanlik yapmaktadir.
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Ali Bayramoglu

Ali Bayramoglu is a writer and political commentator. Since 1994,
he has contributed as a columnist for a variety of newspapers. He is
currently a columnist for 4/-Monitor. He is a member of the former
Wise Persons Commission in Turkey, established by then-Prime
Minister Erdogan.

Yazar ve siyaset yorumcusu olan Ali Bayramoglu uzun yillar giinlik
yayinlanan Yeni Safak gazetesinde kose yazarhigi yapmustir. Recep
Tayyip Erdogan’in bagbakanligi déneminde olusturulan Akil Insanlar
Heyetinde yer almigtir. Bayramoglu kése yazilarina su an Al-
Monitor'de devam etmektedir.
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Prof Christine Bell

Professor Christine Bellis alegal expertbased in Edinburgh, Scotland.
She is Professor of Constitutional Law and Assistant Principal
(Global Justice) at the University of Edinburgh, Co-director of the
Global Justice Academy, and a member of the British Academy. She
was chairperson of the Belfast-based human rights organization, the
Committee on the Administration of Justice, from 1995-7, and a
founder member of the Northern Ireland Human Rights Commission
established under the terms of the Belfast Agreement. In 1999 she
was a member of the European Commission’s Committee of Experts
on Fundamental Rights. She is an expert on transitional justice,
peace negotiations, constitutional law and human rights law. She
regularly conducts training on these topics for diplomats, mediators
and lawyers, has been involved as a legal advisor in a number of peace
negotiations, and acted as an expert in transitional justice for the UN
Secretary-General, the Office of the High Commissioner for Human
Rights, and UNIFEM.

Iskogya'nin bagkenti Edinburgh’ta faaliyet yiiriiten bir hukukcudur.
Edinburgh Universitesi'nde Anayasa hukuku profesérii olarak ve
ayni Universite binyesindeki Kuresel Adalet Projesinde Midir
yardimeist olarak gorev yapmaktadir. Ingiliz Akademisi iyesi
de olan Bell, 1995-1997 yillar1 arasinda Belfast merkezli Insan
Haklar1 6rgiitic Adalet Idaresi Komisyonu bagkani ve Belfast
Anlagmas: sartlar1 cercevesinde kurulan Kuzey Irlanda Insan
Haklar1 Komisyonu kurucu tyesi olarak gérev yapti. 1999da ise
Avrupa Komisyonu Temel Haklar Uzmanlar Komitesi tyeliginde
bulundu.Temel uzmanlik alanlari Gegis Donemi Adaleti, Barisg
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Miizakereleri, Anayasa Hukuku ve Insan Haklari olan Prof. Bell,
ayni zamanda bu konularda diplomat, arabulucu ve hukukgulara
egitim vermekte, BM Genel Sekreterligi, Insan Haklari Yiiksek
Komiserligi Ofisi ve UNIFEM’in de dahil oldugu kurumlarda

hukuk danigmani olarak gérev yapmaktadr.
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Cengiz Candar

Cengiz Candar is currently a columnist for Al-Monitor, a widely
respected online magazine that provides analysis on Turkey and
the Middle East. He is an expert on the Middle East and former
war correspondent. He served as special adviser to former Turkish
president Turgut Ozal. Cengiz Candar is a Distinguished Visiting
Scholar at the Stockholm University Institute for Turkish Studies
(SUITS).

Kidemli bir gazeteci ve koge yazari olan Candar uzun yillar Radikal
gazetesi icin kose yazarhigi yapmistir. Al Monitor haber sitesinde
kose yazarligi yapmaktadir. Ortadogu konusunda 6nemli bir uzman
olan Candar, bir donem savag muhabiri olarak ¢alismig ve Turkiye eski
Cumhurbagkani merhum Turgut Ozal’a 6zel danigmanlik yapmustir.
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Andy Carl

Andy Carl is an independent expert on conflict resolution and public
participation in peace processes. He believes that building peace is
not an act of charity but an act of justice. He co-founded and was
Executive Director of Conciliation Resources. Previously, he was the
first Programme Director with International Alert. He is currently
an Honorary Fellow of Practice at the School of Law, University of
Edinburgh. He serves as an adviser to a number of peacebuilding
initiatives including the Inclusive Peace and Transition Initiative
at the Graduate Institute in Geneva and the Legal Tools for Peace-
Making Project in Cambridge, and the Oxford Research Group,
London.

Andy Carl ¢atigma ¢6zimi ve barig stireglerine kamusal katilimin
saglanmasi tzerine ¢aligan bagimsiz bir uzmandir. Barigin ingaasinin
bir hayrseverlik faaliyetinden ziyade adaletin yerine getirilmesi
cabast olduguna inanan Carl, ¢catisma Coziimui alaninda ¢aligan etkili
kurumlardan biri olan Conciliation Resources'un kurucularindan
biridir. Bir dénem Uluslararasi Uyar1 (International Alert) isimli
kurumda Program Direktorii olarak gorev yapan Carl, halen
Edinburgh Universitesi Hukuk Fakiiltesi biinyesinde Fahri Bilim
Kurulu Uyesi olarak gorev yapmaktadir. Barig ingasi {izerine ¢alisan
Cenevre Mezunlar Insiyatifi binyesindeki Baris ve Gegis Donemi
Inisiyatifi, Cambridge’te yiiritiilen Barigin Ingast icin Yasal Araglar
Projesi ve Londrada faaliyet yiiriiten Oxford Aragtirma Grubu gibi bir
dizi kurum ve olusuma danismanlik yapmaya devam etmektedir.
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-
.

Prof. Dr. Fazil Hiisnii Erdem

Fazil Hiisnii Erdem is professor of constitutional law and head of the
Department of Constitutional Law at Dicle University, Diyarbakar. In
2007, Erdem was a member of the commission which was established
to draft a new constitution to replace the Constitution of 1982 which
was introduced following the coup d'etat of 1980. Erdem was a
member of the Wise Persons Commission in Turkey, established by
then Prime Minister Erdogan, in the team that was responsible for
the South-eastern Anatolia Region.

Fazil Hiisnii Erdem Dicle Universitesi Hukuk Fakiiltesi Anayasa
Hukuku Anabilim Dali Bagkanidir. 2007'de, 1980 darbesinin takiben
yiriirlige giren 1982 darbe anayasasini degistirmek tizere kurulan yeni
anayasa hazirlama komisyonunda yer almigtir. Erdem, 2013'de Tirkiye
Cumhuriyeti Hiukiimeti tarafindan Demokratik acilim ve ¢6zim
siireci kapsaminda olusturulan Akil Insanlar Heyeti tiyesidir.




Elections and tThe Presidential System in Turkey
Tiirkiye'de Secimler ve Cumhurbaskanligi Sistemi

Prof Salomoén Lerner Febres

Professor Salomén Lerner Febres holds a PhD in Philosophy from
Université Catholique de Louvain. He is Executive President of the
Center for Democracy and Human Rights and Professor and Rector
Emeritus of Pontifical Catholic University of Peru. He is former
President of the Truth and Reconciliation Commission of Peru.
Prof Lerner has given many talks and speeches about the role and
the nature of university, the problems of scholar research in higher
education and about ethics and public culture. Furthermore, he has
participated in numerous conferences in Peru and other countries
about violence and pacification. In addition, he has been a speaker
and panellist in multiple workshops and symposiums about the work
and findings of the Truth and Reconciliation Commission of Peru.
He has received several honorary doctorates as well as numerous
recognitions and distinctions of governments and international
human rights institutions.

Prof. Professor Salomén felsefe alanindaki doktora egitimini
Bel¢ikadakiUniversité Catholique de Louvainde tamamlamigtir.
Perwdaki Pontifical Catholic Universitesi'nin onursal rektéri sifatini
tagtyan Prof. Salomén Lerner Febres, ayni tniversite biinyesindeki
Demokrasi ve Insan Haklar1 Merkezi'nin de bagkanligini yapmaktadir.
Peru Hakikat ve Uzlasma Komisyonu eski baskanidir. Universitenin
roli ve dogasi, akademik c¢aligmalarda kargilagilan zorluklar, etik
ve kamu kiltiri konulu ¢ok sayida konusma yapmuis, siddet ve
pasifizm konusunda Peru basta olmak tizere pek ¢ok tlkede yapilan
konferanslara konusmaci olarak katilmistir.
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Prof Mervyn Frost

Professor Mervyn Frost is teaches International Relations, and was
former Head of the Department of War Studies, at King’s College
London, UK. He was previously Chair of Politics at the University of
Natal, Durban, South Africa and was President of the South African
Political Studies Association. He currently sits on the editorial boards
of International Political Sociology and the Journal of International
Political Theory, among others. He is an expert on human rights in
international relations, humanitarian intervention, justice in world
politics, democratising global governance, the just war tradition in an

era of New Wars, and, ethics in a globalising world.

Londradaki King’s College’in Savas Caligmalari  bolimiintin
bagkanligini yapmaktadir. Daha 6nce Giiney Afrika'nin Durban
sehrindeki Natal ~Universiteside ~Siyaset Bilimi bélimiiniin
bagkanligini yapmustir. Gliney Afrika Siyaset Caligmalar1 Enstittsi
Baskanligi gorevinde de bulunan Profesér Frost, Insan Haklari ve
Uluslararas: Iligkiler, Insancil Miidahale, Diinya Siyasetinde Adalet,
Kiresel Yonetimin Demokratiklegtirilmesi, Yeni Savaglar Déneminde
Adil Savas Gelenegi ve Kiiresellesen Diinyada Etik gibi konularda

uzman bir isimdir.
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Martin Griffiths

Martin Griffiths is a senior international mediator and currently
the UN’s Envoy to Yemen. From 1999 to 2010 he was the founding
Director of the Centre for Humanitarian Dialogue in Geneva where
he specialised in developing political dialogue between governments
and insurgents in a range of countries across Asia, Africa and Europe.
He is a co-founder of Inter Mediate, a London based NGO devoted
to conflict resolution, and has worked for international organisations
including UNICEF, Save the Children,Action Aid, and the European
Institite of Peace. Griffiths has also worked in the British Diplomatic
Service and for the UN, including as Director of the Department of
Humanitarian Affairs (Geneva), Deputy to the Emergency Relief
Coordinator (New York), Regional Humanitarian Coordinator for
the Great Lakes, Regional Coordinator in the Balkans and Deputy
Head of the Supervisory Mission in Syria (UNSMIS).

Ust diizeyde uluslararast bir arabulucu olan Martin Griffiths,
uluslararasi bir arabulucudur ve yakin zamanda BM Yemen Ozel
Temsilcisi olarak atanmugtir. Asya, Afrika ve Avrupa kitalarindaki
cesitli lkelerde hikiimetler ile isyanci gruplar arasinda siyasal diyalog
gelistirilmesi tizerine calisan Cenevre'deki Insani Diyalog Merkezi'nin
(Centre for Humanitarian Dialogue) kurucu direkt6ri olan Martin
Grifhiths 1999-2010 yillar1 arasinda bu gorevi siirdirmigtir. Catigma
¢6zUmu uzerine ¢alisgan Londra merkezli Inter Mediate’in kurucular:
arasinda bulunan Griffiths, UNICEF, Save the Children ve Action Aid
isimli uluslararasi kurumlarda da gorev yapmustir. Ingiltere Diplomasi
Servisi’'ndeki hizmetlerinin yani sira Birlesmis Milletler biinyesinde
Cenevre Ofisi'nde Insani Faaliyetler Boliminde yonetici, New York
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ofisinde Acil Yardim Koordinatori yardimeiligs, Biiytik Goller (Great
Lakes) bolgesinde Insani Yardim Koordinatorii, Balkanlarda BM
Bolgesel Koordinatori ve BM eski Genel Sekreteri Kofi Annan’'in
BM ve Arap Birligi adina Suriye 6zel temsilciligi yaptigi donemde
kendisine bas danigmanlik yapmuistur.
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Kezban Hatemi

Kezban Hatemi holds an LL.B. from Istanbul University and is
registered with the Istanbul Bar Association. She has worked as
a self employed lawyer, as well as Turkey’s National Commission
to UNESCO and a campaigner and advocate during the Bosnian
War. She was involved in drafting the Turkish Civil Code and Law
of Foundations as well as in preparing the legal groundwork for
the chapters on Religious Freedoms, Minorities and Community
Foundations within the Framework Law of Harmonization prepared
by Turkey in preparation for EU accession. She has published articles
on human rights, women's rights, minority rights, children's rights,
animal rights and the fight against drugs. She is a member of the
former Wise Persons Commission in Turkey, established by then
Prime Minister Erdogan, and sits on the Board of Trustees of the
Technical University and the Darulacaze Foundation.

Istanbul Universitesi Hukuk Fakiiltesi'nden mezun olduktan sonra
Istanbul Barosuna kayitli olarak avukatlik yapmaya baslamustir. Serbest
avukatlik yapmanin yani sira UNESCO Turkiye Milli Komisyonu'nda
hukukgu olarak gorev yapmis, Bosna savag1 sirasinda siirdirilen savag
kargit1 kampanyalarda aktif olarak yer almugtir. Tirkiye'nin Avrupa
Birligi'ne tyelik stireci geregi hazirlanan Uyum Yasalar1 Cerceve
Yasasinin Dini Ozgiirliikler, Azinliklar ve Vakiflar ile ilgili boliimlerine
iligkin hukuki ¢aligmalarda yer almg, Tirk Ceza Kanunu ve Vakiflar
Kanunu'nun taslaklarinin  hazirlanmasinda  gorev almustir. Insan

haklari, kadin haklari, azinlik haklari, ¢ocuk haklari, hayvan haklar
ve uyusturucu ile miicadele konularinda ¢ok sayida yazili eseri vardir.
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Recep Tayyip Erdogan'in bagbakanligi déneminde olusturulan Akil
Insanlar Heyetinde yer almistir. Bunun yani sira Istanbul Universitesi
ile Dartilacaze Vakfi Miitevelli heyetlerinde gérev yapmaktadr.
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Dr Edel Hughes

Dr Edel Hughes is a Senior Lecturer in Law at Middlesex University.
Prior to joining the Middlesex University, Dr Hughes was a Senior
Lecturer in Law at the University of East London and a Lecturer
in Law and the University of Limerick. She was awarded an LL.M.
and a PhD in International Human Rights Law from the National
University of Ireland, Galway, in 2003 and 2009, respectively. Her
research interests are in the areas of international human rights law,
public international law, and conflict transformation, with a regional
interest in Turkey and the Middle East. She has published widely on

these areas.

Dr. Edel Hughes, Middlesex Universitesi Hukuk Fakiiltesi'nde kidemli
ogretim iyesidir. Daha 6nce Dogu Londra Universitesi Hukuk Fakiiltesi
ve Limerick Universitesi'nde gérev yapan Hughes, doktorasini 2003-
2009 yallar1 arasinda Irlanda Ulusal Universitesi'nde Uluslararas: Insan
Haklar1 Hukuku alaninda tamamlamigtir. Hughes’un bir¢ok yayininin
da bulundugu ¢aligma alanlar1 i¢inde, Orta Dogu’yu ve Turkiye'yi de
kapsayan sekilde, uluslararas: insan haklari hukuku, uluslararas: kamu
hukuku ve ¢atigma ¢6ziimi yer almaktadir.
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Kadir inanir

Kadir Inanir was born in 1949 Fatsa, Ordu. He is an acclaimed actor
and director, and has starred in well over a hundred films. He has won
several awards for his work in Turkish cinema. He graduated from
Marmara University Faculty of Communication. In 2013 he became
a member of the Wise Persons Committee for the Mediterranean
region.

Unlii oyuncu ve yonetmen Kadir Inanir, 100 askin filmde rol almis ve
Thirk sinemasina katkilarindan dolay: pek ¢ok 6dile layik goriismustir.
1949 senesinde Ordu, Fatsada dogan Inanir, Marmara Universitesi
Tletigim Fakiiltesi Radyo-Televizyon Bélimiinden mezun olmustur.
2013 senesinde baris siirecini yonetmek amaciyla kurulan Akil Insanlar

Heyeti'ne Akdeniz Bolgesi temsilcisi olarak girmistir.




Elections and tThe Presidential System in Turkey
Tiirkiye'de Secimler ve Cumhurbaskanligi Sistemi

Prof Dr Ahmet insel

Professor Ahmet Insel is a former faculty member of Galatasaray
University in Istanbul, Turkey and Paris 1 Panthéon Sorbonne
University, France. He is Managing Editor of the Turkish editing
house Iletisim and member of the editorial board of monthly review
Birikim. He is a regular columnist at Cumhuriyet newspaper and an
author who published several books and articles in both Turkish and
French.

Ilet1§1m Yaynlar1 Yayin Kurulu Koordinatérligini yiiriiten Ahmet
Insel, Galatasaray Universitesi ve Paris 1 Panthéon-Sorbonne
Universitesi'nde 6gretim tiyesi olarak gérev yapmigtir. Birikim Dergisi
yayin kolektifi tiyesi ve Cumhuriyet Gazetesinde kose yazaridir. Tlirkce
ve Fransizca olmak zere ¢ok sayida kitab: ve makalesi bulunmaktadir.
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Avila Kilmurray

Avila Kilmurray is a founding member of the Northern Ireland
Women’s Coalition. She was part of the Coalition’s negotiating
team for the Good Friday Agreement and has written extensively
on community action, the womens movement and conflict
transformation. She serves as an adviser on the Ireland Committee
of the Joseph Rowntree Charitable Trust as well as a board member
of Conciliation Resources (UK) and the Institute for British Irish
Studies. She was the first Women’s Officer for the Transport &
General Workers Union for Ireland (1990-1994) and from 1994-
2014 she was Director of the Community Foundation for Northern
Ireland, managing EU PEACE funding for the re-integration of
political ex-prisoners in Northern Ireland as well as support for
community-based peace building. She is a recipient of the Raymond
Georis Prize for Innovative Philanthropy through the European
Foundation Centre. Kilmurrary is working as a consultant with The
Social Change Initiative to support work with the Migrant Learning
Exchange Programme and learning on peace building.

Avila Kilmurray, Kuzey Irlanda Kadin Koalisyonw'nun kurucusudur
ve bu siyasi partinin temsilcilerinden biri olarak Hayirlh Cuma
Anlagmas: miizakerelerine katilmigtir. Toplumsal tepki, kadin hareketi
ve catigmanin donigimi gibi konularda ¢ok sayida yazili eseri vardir.
Birlesik Kralik ve Irlandada aralarinda Conciliation Resources
(Uzlagma Kaynaklari), the Global Fund for Community Foundations
(Toplumsal Vakiflar icin Kiirsel Fon) , Conflict Resolution Services
Ireland (Irlanda Catigma Coziimii Hizmetleri) ve the Institute for
British Irish Studies (Britanya ve Irlanda ¢alismalari Enstitiisii) isimli
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kurumlarda yonetim kurulu Gyesi olarak gorev yapmaktadir. 1990-94
yillar1 arasinda Ulagim ve Genel Isgiler Sendikas’nda Kadinlardan
Sorumlu Yonetici olarak ¢alismis ve bu gorevi yerine getiren ilk kadin
olmustur. 1994-2014 yillar1 arasinda Kuzey Irlanda Toplum Vakfi'nin
direktorliigiint yapmis ve bu goérevi sirasinda eski siyasi mahkumlarin
yeniden entegrasyonu ile barisin toplumsal zeminde yeniden ingasina
dair Avrupa Birligi fonlarinin idaresini yirtitmistir. Avrupa Vakiflar
Merkezi tarafindan verilen Yenilik¢i Hayirseverler Raymond Georis

Odiiliniin de sahibidir.
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Prof. Dr. Erol Katircioglu

Prof. Dr. Erol Katircioglu is an executive board member of the Turkish
Economic and Social Studies Foundation (TESEV) and one of the
founding members of the Dialogue Group established in May 2016.
He served as the Economic Adviser to Deputy Prime Minister Erdal
Inénii between 1991 and 1993 and as the “economist member” of the
drafting committee of the Competition Law. He became a professor
in 1996 and was Vice Rector of Istanbul Bilgi University between 2001
and 2005, where he became the Head of the Economics Department
in 2005 and was elected to the Board of Trustees in 2008. Prof.
Katircioglu has been a columnist for various daily newspapers like
Radikal, Taraf and Star since 1996. He is currently a faculty member
at Marmara University’s Department of Economics (English).

TESEV yonetim kurulu tyesi ve Mayis 2016da kurulan Diyalog
Grubu uyesidir. Ekonomi profesorii olan Erol Katircioglu 1991-
1993 yillar1 arasinda Basbakan Yardimcist Erdal Inéni'niin Ekonomi
Danigmanligi’'ni yapti ve ayni yillarda “Rekabet Yasasi'min hazirhik
komisyonunda “iktisatc1 tye” olarak c¢alisti. 2001-2005 yillar:
arasinda Istanbul Bilgi Universitesine “Rektér Yardimeis:” olarak
caligti. 2005’te ayn: tniversitede “Ekonomi Boliim Bagkanlig1” yapan
Katircioglu, 2008'de “Miitevelli Heyeti Uyeligi’ne segildi. 2012 yilinda
Bilgi Universitesi'yle yollarini ayiran Erol Katircioglu, 1996dan bu
yana Radikal, Taraf ve Star gibi ¢esitli giinlik gazetelerde yazilar yazd:.
Marmara Universitesi, Iktisat Fakiiltes, Ingilizcc Iktisat Boliimi'nden

emeklilige ayrildi.
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Prof Ram Manikkalingam

Professor Ram Manikkalingam is founderand director of the Dialogue
Advisory Group, an independent organisation that facilitates political
dialogue to reduce violence. He is a member of the Special Presidential
Task Force on Reconciliation in Sri Lanka and teaches politics at
the University of Amsterdam. Previously, he was a Senior Advisor
on the Sri Lankan peace process to then President Kumaratunga.
He has served as an advisor with Ambassador rank at the Sri Lanka
Mission to the United Nations in New York and prior to that he was
an advisor on International Security to the Rockefeller Foundation.
He is an expert on issues pertaining to conflict, multiculturalism and
democracy, and has authored multiple works on these topics. He is
a founding board member of the Laksham Kadirgamar Insitute for
Strategic Studies and International Relations, Colombo, Sri Lanka.

Amsterdam Universitesi Siyaset Bilimi Boliimii'nde misafir Profesor
olarak gérev yapmaktadir. Sri Lanka devlet bagkanina baris stireci i¢in
danigmanlk yapmustir. Danigmanlik gérevini hala sirdiirmektedir.
Uzmanlik alanlari arasinda catigma, cokkiltirlilik, demokrasi gibi
konular bulunan Prof Ram Manikkalingam, Sri Lankadaki Laksham
Kadirgamar Stratejik Caligmalar ve Uluslararas: Iligkiler Enstitiisi’niin
kurucu tyesi ve yonetim kurulu tyesidir.
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Bejan Matur

Bejan Matur is a renowned Turkey-based author and poet. She has
published ten works of poetry and prose. In her writing she focuses
mainly on Kurdish politics, the Armenian issue, minority issues,
prison literature and women’s rights. She has won several literary
prizes and her work has been translated into over 28 languages. She
was formerly Director of the Diyarbakir Cultural Art Foundation
(DKSV). She is a columnist for the Daily Zaman, and occasionally
for the English version, Today’s Zaman.

Tirkiye’nin 6nde gelen sair ve yazarlarindan biridir. $iir ve gazetecilik
alaninda yayimlanmig 10 kitabi bulunmaktadir. 2012 yilinin bagina
kadar yazdig: dizenli kose yazilarinda Kirt siyaseti, Ermeni sorunu,
glindelik siyaset, azinlik sorunlari, cezaevi yazilari ve kadin sorunu gibi
konular: islemistir. Yapitlar: 28 degisik dile ¢evrilen Matur, ¢ok sayida
edebiyat 6dili sahibidir. Diyarbakir Kiltir ve Sanat Vakfi Kurucu
Bagkanlig1 gorevinde bulunmustur.
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Prof Monica McWilliams

Professor Monica McWilliams teaches in the Transitional Justice
Institute at Ulster University in Northern Ireland. She currently
serves on a three-personal panel established by the Northern Ireland
government to make recommendations on the disbandment of
paramilitary organisations in Northern Ireland. During the Northern
Ireland peace process, Prof McWilliams co-founded the Northern
Ireland Women’s Coalition political party and was elected as a delegate
to the Multi-Party Peace Negotiations, which took place in 1996
to 1998. She was also elected to serve as a member of the Northern
Ireland Legislative Assembly from 1998 to 2003. Prof McWilliams
is a signatory of the Belfast/Good Friday Agreement and has chaired
the Implementation Committee on Human Rights on behalf of the
British and Irish governments. For her role in delivering the peace
agreement in Northern Ireland, Prof McWilliams was one recipient

of the John F. Kennedy Leadership and Courage Award.

Prof. Monica McWilliams, Ulster Universitesindeki Gecis Donemi
Adaleti Enstitisi'ne bagh Kadin Caligmalari Bélimi’'nde 6gretim
tiyesidir. 2005- 2011 yillari arasinda Kuzey Irlanda Insan Haklar:
Komisyonu Komiseri olarak Kuzey Irlanda Haklar Beyannamesi igin
tavsiyeler hazirlamaktan sorumlu olarak gorev yapmustir. Kuzey Irlanda
Kadin Koalisyonu'nun kurucularindan olan prof. McWilliams 1998
yilinda Belfast (Hayirli Cuma) Barig Anlagmasi'nin imzalanmastyla
sonuglanan Cok Partili Barig Goértismeleri’'nde yer almigtir.
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Hanne Melfald

Hanne Melfald worked with the Norwegian Ministry of Foreign
Affairs for eightyears including as the Senior Adviser to the Secretariat
of the Foreign Minister of Norway before she became a Project
Manager in HD’s Eurasia office in 2015. She previously worked for
the United Nations for six years including two years with the United
Nations Assistance Mission in Afghanistan as Special Assistant to the
Special Representative of the Secretary-General. She has also worked
for the United Nations Office for the Coordination of Humanitarian
Affairs in Nepal and Geneva, as well as for the Norwegian Refugee
Council and the Norwegian Directorate of Immigration. Melfald has
a degree in International Relations from the University of Bergen
and the University of California, Santa Barbara, as well as a Master’s
degree in Political Science from the University of Oslo.

Hanne Melfald, bagdanismanlik dahil olmak tizere 8 yil boyunca Norveg
Drsisleri Bakanlig: biinyesinde ¢esitli gorevlerde bulunmusg, 2015 yilindan
itibaren Insani Diyalog icin Merkez isimli kurumun Avrasya biriminde
Proje Midiirt olarak ¢alismaya baglamigtir. Ge¢miste Birlegmis Milletler
binyesinde gorev almug, bu gorevi sirasinda 2 yil boyunca Birlesmis
Milletlerin Afganistan Yardim Misyonunda BM Genel Sekreteri Ozel
Temsilcisi olarak gorev yapmustir. Ayrica Birlesmis Milletler Cenevre
Yerleskesi biinyesinde bulunan Nepal Insani Yardim Koordinasyon
Ofisinde de gorev almugtir. Bir dénem Norveg Siginmacilar Konseyi
ve Norve¢ Gégmenlik Isleri Midirligiinde calisan Hanna Melfald
Norve¢'in Bergen ve ABD'nin Kaliforniya Universitelerinde aldig:
Uluslararas: Iliskiler egitimini Olso Universitesinde aldig1 Siyaset Bilimi
yiiksek lisans egitimiyle tamamlamigtir.
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Roelf Meyer

Meyer is currently a consultant on international peace processes
having advised parties in Northern Ireland, Sri Lanka, Rwanda,
Burundi, Iraq, Kosovo, the Basque Region, Guyana, Bolivia, Kenya,
Madagascar, and South Sudan. Meyer’s experience in international
peace processes stems from his involvement in the settlement of
the South African conflict in which he was the government’s chief
negotiator in constitutional negotiations with the ANC’s chief
negotiator and current South African President, Cyril Ramaphosa.
Negotiating the end of apartheid and paving the way for South
Africa’s first democratic elections in 1994, Meyer continued his
post as Minister of Constitutional Affairs in the Cabinet of the new
President, Nelson Mandela. Meyer retired as a Member of Parliament
and as the Gauteng leader of the National Party in 1996 and co-
founded the United Democratic Movement (UDM) political party
the following year. Retiring from politics in 2000, Meyer has since
held a number of international positions, including membership
of the Strategy Committee of the Project on Justice in Times of
Transition at Harvard University.

Roelf Meyer, Giiney Afrikadaki baris siirecinde iktidar partisi Ulusal
Parti adina bagmiizakereci olarak gérev yapmistir. O donem Afrika
Ulusal Kongresi (ANC) adina bagmiizakereci olarak gorev yapan ve
su an Gliney Afrika devlet bagkan: olan Cyril Ramaphosa ile birlikte
yurittigi mizakereler sonrasinda Giiney Afrikadaki irk¢1 apartheid
rejim sona erdirilmis ve 1994 yilinda tlkedeki ilk 6zgiir se¢imlerin
yapilmasi saglanmugtir. Yapilan se¢im sonrasi yeni devlet bagkani secilen

Nelson Mandela kurdugu ilk hiikiimette Roelf Meyere Anayasal
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Iliskilerden Sorumlu Bakan olarak gorev vermistir. Roelf Meyer
2011-2014 yillar1 arasinda Giiney Afrika Savunma Degerlendirme
Komitesine bagkanlik yapmuis, ayni zamanda aktif olan bazi baris
sureglerine dahil olarak Kuzey Irlanda, Sri Lanka, Ruanda, Burundj,
Irak, Kosova, Bask Bolgesi, Guyana, Bolivya, Kenya, Madagaskar ve
Giiney Sudan'da ¢atisan taraflara danigmanlik yapmistur.
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Mark Muller QC

Mark Muller, QGC, is a senior advocate at Doughty Street Chambers
(London) and the Scottish Faculty of Advocates (Edinburgh) where
he specialises in public international law and human rights. Muller also
currently is on the UN Department of Political Affairs Standby Team of
Mediation Experts and is the UN Special Envoy to Syria in the Syrian
peace talks. He also has many years” experience of advising numerous
international bodies, such as Humanitarian Dialogue (Geneva) and
Inter-Mediate (London) on conflict resolution, mediation, confidence-
building, ceasefires, power-sharing, humanitarian law, constitution-
making and dialogue processes. Muller also co-founded Beyond Borders
and the Delfina Foundation.

Mark Muller Londra merkezli Doughty Street Chambers Hukuk
Biirosw'na ve Edinburgdaki Isko¢ Avukatlar Birligine baglh olarak
calisan tecrtbeli bir hukuk¢udur. Uluslararasi kamu hukuku ve insan
haklar1 hukuku alaninda uzman olan Muller, Afganistan, Libya, Irak
ve Suriye gibi ¢esitli catigma alanlarinda uzun seneler ¢atisma ¢6zimd,
arabuluculuk, catismasizlik ve iktidar paylagimi konusunda danigmanlhik
hizmeti vermistir. 2005den bu yana Insani Diyalog igin Merkez
(Centre for Humanitarian Dialogue), Catigma Otesi (Beyond Borders)
ve Inter Mediate (Arabulucu) isimli kurumlara kidemli danigmanlik
yapmaktadir. Harvard Hukuk Fakiiltesi Giyesi olan Muller bir donem
Ingiltere ve Galler Barosu Insan Haklar1 Komisyonu bagkanlig1 ve
Barolar Konseyi Hukukun Ustiinliigii Birimi baskanhg: gérevlerini
de yuritmustir. Kiiltiirel diyalog yoluyla barist ve uluslararas: anlayis:
tesvik etme amaciyla Iskogyada kurulan Sinirlar Otesi (Beyond
Borders) isimli olusumun kurucusu olan Muller halen BM Siyasal
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[ligkiler Birimi biinyesindeki Arabulucular Destek Ekibinde Kidemli
Arabuluculuk Uzmani olarak gorev yapmaktadir.
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Avni Ozgiirel

Mehmet Avni Ozgiirel is a Turkish journalist, author and screenwriter.
Having worked in several newspapers such as Daily Sabah and
Radikal, Ozgiirel is currently the editor in chief of the daily Yeni
Birlik and a TV programmer at TRT Haber. He is the screenwriter of
the 2007 Turkish film, Zincirbozan, on the 1980 Turkish coup d’état,
Sultan Avrupada (2009), on Sultan Abdiilaziz’s 1867 trip to Europe;
and Mabhpeyker (2010): Késem Sultan, on Késem Sultan. He is also
the screenwriter and producer of 2014 Turkish film, Darde (Coup),
on the February 07, 2012 Turkish intelligence crisis. In 2013 he was
appointed a member of the Wise Persons Committee in Turkey
established by then Prime Minister Erdogan.

Gazeteci-yazar Avni Ozgiirel, uzun yillar Milliyet, Aksam, Sabah ve
Radikal gibi ¢esitli gazetelerde haber midiirligi ve kése yazarlig: yaptu.
2013 yilinda Turkiye Cumbhuriyeti Hiikiimeti tarafindan Demokratik
agihm ve ¢oziim siireci kapsaminda olusturulan Akil Insanlar Heyeti
tyesidir. 1980 darbesini konu eden belgesel film Zincibozan (2007),
Sultan Abdiilaziz'in 1867'de Avrupa'ya yaptig1 yolculugu konu eden
Sultan Avrupada (2009), Mahpeyker: Késem Sultan (2010) ve 7
Subat Milli Istihbarat Teskilati (MIT) operasyonunun anlatildig:
“Darbe” filmleri senaristligini ve yapimciligini dstlendigi projeler
arasindadir. Ozgiirel, su anda Yeni Birlik gazetesinin sahibi ve genel
yayin yonetmenidir. Ayrica TRT Haber'de program yapmaktadir.
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Giles Portman

Giles Portman is an experienced British and EU diplomat, currently
serving as the Head of the East Stratcon Task Force in the European
External Action Service in Brussels since September 2015. Prior to
this, Portman worked for 12 years on EU-Turkey relations as Chair
of the EU enlargement working group that negotiated the opening
of Turkey’s EU accession negotiations in 2005, as deputy head of
mission at the British Embassy in Ankara and as advisor, then head
of division for Turkey at the European External Action Service. He
has also served on diplomatic postings to the UN in New York and to
Prague.

Giles Portman Birlesik Krallk ve  Avrupa Birligi biinyesinde
faaliyet yiritmus tecribeli bir diplomattir. Birlesik Krallik Disigleri
Bakanlig1 bunyesinde bakanligin Briksel, New York ve Prag biirolar:
ile Ankaradaki Buytkelcilik Misyon ekibinde gorev yapmugtir.
Avrupa Birligi'nin Dig Faaliyet Servisi Yiiksek temsilcisine danigman
olarak hizmet etmis, daha sonra Avrupa Birligi'nin Turkiye ve Dogu
Komguluk Bolgeleri Birimi bagkanligina stratejik iletisim konusunda
danigmanlik yapmugtur.
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Jonathan Powell

Jonathan Powell is the founder and CEO of Inter Media, an NGO
devoted to conflict resolution around the world. In 2014, Powell
was appointed by former Prime Minister David Cameron to be the
UK’s Special Envoy to Libya. He also served as Tony Blair’s Chief of
Staff in opposition from 1995 to 1997 and again as his Chief of Staff
in Downing Street from 1997 to 2007. Prior to his involvement in
British politics, Powell was the British Government’s chief negotiator
on Northern Ireland from 1997 to 2007 and played a key part in

leading the peace negotiations and its implementation.

Ortadogu, Latin Amerika ve Asyada yaganan ¢atigmalarin ¢6zimi
Uzerine calisan ve devletten bagimsiz arabuluculuk kurumu olan
Birlesik Krallik merkezli Inter Mediate’in kurucusudur ve Icra Kurulu
Bagkanidir. 2014 yilinda Birlesik Krallik Bagbakani David Cameron
tarafindan Libya konusunda Ozel Temsilci olarak atanmistir. 1995-2007
yillar1 arasinda Birlesik Krallik eski Bagbakani Tony Blair kabinesinde
Bagbakanlik Personel Daire Bagkanligi gérevinde bulunmug, 1997
yilindan itibaren Kuzey Irlanda sorununun ¢éziimii igin yapilan
gorigmelere Britanya adina bagmiizakereci olarak katilmistir. 1978-
79 yillar1 arasinda BBC ve Granada TV i¢in gazeteci olarak ¢aligmis,
1979-1994 yillar: arasinda ise Britanya adina diplomathik yapmigtir.
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Sir Kieran Prendergast

Sir Kieran Prendergast is a former British diplomat who served as the
Under-Secretary General for Political Affairs at the United Nations
from 1997 to 2005 and as High Commissioner to Kenya from 1992
to 1995 and to Zimbabwe from 1989 to 1992. During his time at the
UN, Prendergast stressed the human rights violations and ethnic
cleansing that occurred during the War in Darfur and was involved
in the 2004 Cyprus reunification negotiations. Since his retirement
from the UN, he has conducted research at the Belfer Center for
Science and International Affairs (United States) and is a member
of the Advisory Council of Independent Diplomat (United States).
Prendergast also holds a number of positions, including Chairman
of the Anglo-Turkish Society, a Trustee of the Beit Trust, and Senior
Adpviser at the Centre for Humanitarian Dialogue.

Birlesik Krallik Dusisleri Bakanhg: biinyesinde aralarinda Kibris,
Tiirkiye, Israil, Hollanda, Kenya ve ABD'de diplomat olarak ¢aligmigtr.
Birlesik Krallik Disisleri ve Milletler Toplulugu Burosu'nun (Foreign
and Commonwealth Office) Giiney Afrikadaki Apartheid rejimi ve
Namibya konulariyla ilgilenen birimine bagkanlik etmistir. Bir donem
BM Siyasal Iliskiler Biriminde Miistesar olarak calismis, BM Genel
Sekreteri’'nin Barig ve Guvenlik konulu yonetim kurulu toplantilarinin
duzenleyiciligini yapmis, Afganistan, Burundi, Kibris, Demokratik
Kongo Cumbhuriyeti, Dogu Timor gibi bolgelerde barig ¢abalarina
dahil olmugtur.
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Rajesh Rai

Rajesh Rai was called to the Bar in 1993 with his areas of expertise
including human rights law, immigration and asylum law, and public
law. He has been treasurer of 1M CB Chambers (London) since 2015
and has also been a Director of an AIM-listed investment company
where heled their renewable energy portfolio. Raiis a frequentlecturer
on a wide variety of legal issues, including immigration and asylum
law and freedom of experience (Bar of Armenia), minority linguistic
rights (European Parliament), and women’s and children’s rights
in areas of conflict (cross-border conference to NGOs working in
Kurdish regions). He is also Founder Director of HIC, a community
centred NGO based in Cameroon.

1993 yilinda Ingiltere ve Galler Barosu'na kaydolmustur. Insan Haklar:
Hukuku, Gé¢menlik ve Siginma Hakk: hukuku ile Kamu Hukuku
temel uzmanlik alanlaridir. Kamerundaki HIC isimli sivil toplum
orgiti ile Ugandadaki Human Energy isimli sirketin kurucusudur.
Bir donem The Joint Council for the Welfare of Immigrants — JCWI
— (Go¢menlerin Refahi i¢in Ortak Konsey) direktorligini yapmustir.
Basta Ingiltere ve Galler Barosu Insan Haklari Komisyonu adina
olmak tizere uluslararas: alanda 6zellikle Avrupa, Asya, Afrika, ABD
ve Hindistanda ¢ok cesitli hukuki konular tzerine seminerler ve
dersler vermigtir.
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Sir David Reddaway

Sir David Reddaway is a retired British diplomat currently serving as
Chief Executive and Clark of the Goldsmiths’ Company in London.
During his previous career in the Foreign and Commonwealth
Office, he served as Ambassador to Turkey (2009-2014), Ambassador
to Ireland (2006-2009), High Commissioner to Canada (2003-
2006), UK Special Representative for Afghanistan (2002), and
Charge d’Affaires in Iran (1990-1993). His other assignments were
to Argentina, India, Spain, and Iran, where he was first posted during
the Iranian Revolution.

Halen ¢esitli 6zel sirket ve tniversitelere danigman, yonetim kurulu
tyesi ve konstiltasyon uzmani olarak hizmet etmektedir. 2016 yilinin
Ocak ayindan bu yana Londra Universitesi biinyesindeki Goldsmith
Koleji’nde Konsey tiyesi ve Goldsmith sirketinde yonetici katip olarak
gorev yapmaya baslamistir. Bir dénem Birlesik Krallik adina Turkiye
ve Irlanda Cumhuriyeti Biiyiikelgisi olarak gorev yapan Reddaway bu
gorevinden o6nce Birlesik Krallik adina Kanadada Yiksek Misyon
Temsilcisi, Afganistanda Ozel Temsilci, Irandaise Diplomatik temsilci
olarak gérevyapmistir. Bu gérevlerinin yani sira Ispanya, Arjantin, ve
Hindistan'da diplomatik gérevler tistlenmistir.




Elections and tThe Presidential System in Turkey
Tiirkiye'de Secimler ve Cumhurbaskanligi Sistemi

Prof Naomi Roht-Arriaza

Professor Naomi Roht-Arriaza is a Distinguished Professor of
Law at the Hastings College of Law, University of California
(San Francisco) and is renowned globally for her expertise in
transitional justice, international human rights law, and international
humanitarian law. She has extensive knowledge of and experience in
post-conflict procedures in Latin America and Africa. Roht-Arriaza
has contributed to the defence of human rights through legal and
social counselling, her position as academic chair, and her published
academic works.

Prof. Naomi Roht-Arriaza Amerika Birlesik Devletleri'nin San
Francisco sehrindeki UC Hastings College of the Law isimli Hukuk
okulunda 6gretim tyesi olarak goérev yapmaktadir. Gegis Donemi
Adaleti, Insan Haklar: Thlalleri, Uluslararast Ceza Hukuku ve Kiiresel

Cevre Sorunlar: gibi konular uzmanlik alanina girmektedir.
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Prof Dr Mithat Sancar

Professor Mithat Sancar is currently Vice Preisdent of Turkey’s
Parliament for Peoples’ Democratic Party (HDP) for Mardin
Province. Prior to his entry into Turkish politics, Sancar was a
Professor of public and constitutional law at Ankara University which
he has written extensively on. He also co-founded the Ankara-based
Human Rights Foundation in 1990 and the Institute of Human
Rights in 1999. Sancar also is a columnist for BirGiin newspaper.

Uzun yillar Ankara Universitesi'nde Hukuk Profesorii olarak gérev
yapan Prof.Dr. Sancar’in temel uzmanlik alanlari arasinda Anayasal
Vatandaslik ve Gegis Donemi Adaleti yer almaktadir. Uzmanlik
alanlarinda ¢ok sayida yazili eseri bulunan Sancar, Recep Tayyip
Erdogan'in basbakanlhigi déneminde olusturulan Akil Insanlar
Heyetinde yer almigtir. 2015 yilinda HDP’nin Mardin miletvekili

olarak meclise girmistir.
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Mehmet Ufuk Uras

Mehmet Ufuk Urasisa co-founderand memberofsocialliberal Greens
and the Left Party of the Future, founded as a merger of the Greens
and the Equality and Democracy Party. He was previously a former
leader of the now-defunct University Lecturers’ Union (Ogretim
Elemanlar1 Sendikasi) and was elected the chairman of Freedom and
Solidarity Party in 1996. Ufuk resigned from the leadership after the
2002 general election. Ufuk ran a successful campaign as a “common
candidate of the Left”, standing on the independents’ ticket, backed
by Kurdish-based Democratic Society Party and several left-wing,
environmentalist and pro-peace groups in the 2007 general election.
He resigned from the Freedom and Solidarity Party on 19 June 2009.
After the Democratic Society Party was dissolved in December 2009,
he joined forces with the remaining Kurdish MPs in the Peace and
Democracy Party group. On 25 November 2012, he became a co-
founder and member of social liberal Greens and the Left Party of
the Future, founded as a merger of the Greens and the Equality and
Democracy Party. Ufuk is the member of the Dialogue Group and is
the writer of several books on Turkish politics.

Prof.Dr. Mehmet Ufuk Uras Istanbul Universitesi [ ktisat Fakiiltesi'nde
lisans, yiiksek lisans ve doktora 6grenimini tamamladiktan sonra,
milletvekili secilene kadar Istanbul Universitesi Iktisat Fakiiltesi,
Siyaset Bilimi ve Uluslararas: Iliskiler Boliimii'nde yardimer dogent
doktor olarak gérev yapmistir. 22 Temmuz 2007 genel se¢imlerinde
Istanbul 1. Bslge'den bagimsiz milletvekili aday1 olmustur. Segimlerin
sonucunda %3,85 oraniyla yani 81.486 oy alarak Istanbul 1. Bolge'den

bagimsiz milletvekili olarak 23. donem meclisine girmistir. Se¢imler
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oncesinde liderliginden ayrildigi Ozgiirliik ve Dayanigma Partisi
(ODP) Genel baskanligina 11 Subat 2008'de yapilan 5. Olagan
Kongresi’ni takiben geri dénmigtir. 17 Haziran 2009 tarihinde,
partinin dar grupgu bir anlayisa kaydigi disiincesi ve sol siyasetin
daha genis bir yelpazeye ulagmas: iddiasiyla bir grup arkadasiyla
Ozgiirlik ve Dayamisma Partisi'nden istifa etmisti. ODP'den
ayrilisiyla birlikte Esitlik ve Demokrasi Partisi kurulus siirecine
katilmigtir. DTP'nin 19 kisiye disiip grupsuz kalmasindan sonra,
Kirt sorununun parlamentoda ¢6zilmesi gerektigini savunarak Barig
ve Demokrasi Partisi (BDP) grubuna katilmigtir. Ufuk Uras, se¢im
surecinde, kurulus ¢agrisint yaptig1 Esitlik ve Demokrasi Partisi'ne
tye olmustur. 25 Kasim 2012'de kurulan Yesiller ve Sol Gelecek
Partisinin kurucularindandir ve ayn1 zamanda PM tyesidir. Uras’'in
ok sayidaki yayimlari arasinda "ODP Soéylesileri", "Ideolojilerin
Sonu mu?" (Marksist Arastirmalar1 Destek Odiilii), "Sezgiciligin
Sonu mu?", "Bagka Bir Siyaset Mimkin", "Kurtulus Savasinda
Sol", "Siyaset Yazilar1" ve "Alternatif Siyaset Arayislar1” "Sokaktan
Parlamentoya" "S6z Meclisten Disart" ve "Meclis Notlari" adl
kitaplar: da bulunmaktadir.
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Catherine Woollard

Catherine Woollard is the current Secretary General for ECRE, the
European Council for Refugees and Exiles, a pan-European alliance
of 96 NGOs protecting and advancing the rights of refugees, asylum
seekers and displaced persons. Previously she served as the Director
of the Brussels Office of Independent Diplomat, and from 2008 to
2014 she was the Executive Director of the European Peacebuilding
Liaison Office (EPLO) —a Brussels-based network of not-for-profit
organisations working on conflict prevention and peacebuilding.
She also held the positions of Director of Policy, Communications
and Comparative Learning at Conciliation Resources, Senior
Programme Coordinator (South East Europe/CIS/Turkey) at
Transparency International and Europe/Central Asia Programme
Coordinator at Minority Rights Group International. Woollard has
additionally worked as a consultant advising governments on anti-
corruption and governance reform, as a lecturer in political science,
teaching and researching on the EU and international politics, and
for the UK civil service.

Catherine Woollard, Avrupa Miilteci ve Siirglinler Konseyi (ECRE)
Genel Sekreteri'dir. ECRE, Avrupa tlkelerinin ittifakina dayal:
ve uluslararasi koruma alaninda ¢aligan yaklasik 96 sivil toplum
kurulusunun tye oldugu bir agdir. Gegmiste Bagimsiz Diplomatlar
Grubu’'nun Briksel Ofis Direktortu olarak ¢alisan Woollard 2008-
2014 yillar1 arasinda ¢atigmanin 6nlenmesi ve barigin ingaas: Gizerine
¢alisan sivil toplum kuruluglarinin olusturdugu bir ag olan Avrupa
Baris Insaas: Irtibat Biiroswnun direktdri olarak gérev yapmustir.
Conciliation Resourcesda Siyaset, Iletisim ve Karsilagtirmali Ogrenme
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Birimi Direktori, Transparency Internationalda Glineydogu Avrupa
ve Turkiye Kidemli Program Koordinatéri, Minority Rights Group'da
Avrupa ve Orta Asya Program Koordinatori olarak gorev yapmugtr.
Hikimetlere yolsuzluk konusunda danigmanlik hizmeti vermis,
akademisyen olarak Birlesik Krallik’taki kamu kurumu ¢aliganlarina
siyaset bilimi, AB tzerine egitim ve aragtirma ve uluslararas: politika
alanlarinda dersler vermigtir.
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Prof Dr Sevtap Yokus

Professor Dr Sevtap Yokus is a Professor of Law at the University
of Kemerburgaz, Istanbul, Turkey. She holds a PhD in Public Law
from the Faculty of Law, Istanbul University, awarded in 1995 for
her thesis which assessed the state of emergency regime in Turkey
with reference to the European Convention on Human Rights.
She is a widely published expert in the areas of Constitutional Law
and Human Rights and has multiple years’ experience of working
as a university lecturer at undergraduate, postgraduate and doctoral
level. She also has experience of working as a lawyer in the European
Court of Human Rights. Since 2009 she has been contributing to the

ongoing work to prepare a new constitution in Turkey.

Halen Istanbul Kemerburgaz Universitesinde 6gretim iiyesi olarak
gorev yapmaktadir. Istanbul Universitesi Hukuk Fakiiltesi Kamu
Hukuku Doktora Programi biinyesinde bagladig: doktorasini “Avrupa
Insan Haklari S6zlesmesi'nin Tiirkiyede Olaganiisti Hal Rejimine
Etkisi” baghikli tezle 1995 yilinda tamamlamigtir. Akademik gérevi
sirasinda lisans, ylksek lisans ve doktora agsamasinda dersler veren
Prof. Yokus ozellikle Anayasa Hukuku ve Insan haklari Hukuk
alaninda uzmanlagmugtir. Ayrica Avrupa Insan Haklari Mahkemesi'ne
bagvuruda pratik avukatlik deneyimi de bulunmaktadir. 2009 yilindan
bu yana Turkiye ¢apinda gerceklesen yeni Anayasa ¢aligmalarina dair
toplantilara katilmig, bu konuda hazirlanan taslak ve raporlara katkida
bulunmustur.
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