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Foreword

This assessment by Turkish constitutional lawyer and human rights
expert, Prof. Dr. Sevtap Yokus, provides an overview of efforts since
1982 to democatize Turkey’s Constitution. In analysing the relationship
between successive reform efforts and the prevailing political climate
in the country, the paper demonstrates a link between progress in
transforming the Constitution and periods of democratic reform
such as the EU harmonisation process in the early 2000s and the
later resolution process, in particular. The author argues that the push
for reform during the resolution process was spurred by widespread
recognition that the Constitution at the time and the laws consistent

with its essence formed the basis for the conflict.

Conversely, regression to more authoritarian models allowing for
restrictions on fundamental rights and freedoms is associated with
periods following coup attempts in 1980 and 2016. The paper
discusses shifts in the relationship between the executive, legislature
and judiciary as the result of constitutional reforms in these post-
coup eras and the implications for democratic politics and the
enjoyment of rights and freedoms in Turkey of recent reforms
further consolidating Presidential powers, including those endowed
under the state of emergency. The role of electoral legislation and
system of political parties in hampering Turkey’s democratic political
functioning is also analysed. The author concludes that progress in
democracy, the rule of law, justice and freedoms in Turkey rests on an

end to the conflict and the pursuit of social peace.
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This report contributes to DPI’s ongoing analysis of the situation
on the ground in Turkey particularly in relation to democratisation
and resolution processes, taking into account different views and
perspectives. It is one of a number of assessments undertaken by a
diverse range of experts both in the region and internationally at a

time of significant political change.

Professor Yokus is a Law Faculty Member at Altinbas University
in the Department of Constitutional Law and a member of DPT’s
Council of Experts. The views and opinions expressed in this
assessment are those of the author and do not necessarily reflect the

official position of DPI.

Kerim Yildiz
Chief Executive Officer

Democratic Progress Institute
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Introduction

The Constitution of 1982, which was drafted after the military
coup of 12 September 1980 in Turkey and came into force at a
time when the dire effects of the coup were still felt, is still in force
with the addition of many amendments. The most essential feature
of the Constitution of 1982 is that it consolidated authority while
narrowing down the field of freedom and politics. This is due to
the core philosophy of the Constitution. At the time when the
Constitution was being drafted, those who were de facto in power
because of the coup wanted an authoritarian constitution. Due to
its authoritarian essence, as soon as the 1982 Constitution came
into force, the need for a democratic constitution emerged. Many
amendments were made in order to democratize the Constitution
and to ensure that provisions would be made to enable the exercise
of those freedoms it proposed. At the same time, its essence could
not be completely changed and therefore, there was always a quest
for getting rid of this Constitution in its entirety and drafting a

brand new democratic and liberal constitution.

In terms of democratic transformation, the most important and
comprehensive changes that the Constitution underwent took
place during the time when Turkey’s accession to the EU became a

priority. The constitutional reforms of 2001 and 2004 are evidence
of this.
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The “resolution process” in Turkey was a period when the search for
legislation aiming for societal peace at both constitutional and legal
levels was at its highest. This was because there was a widespread
conviction that the current Constitution and the laws consistent
with its essence formed the basis for the conflict. Even though the
process of transformation toward a democratic constitution and

laws was slow-going and hesitant, expectations were very high.

After the termination of the “resolution process” and the coup
attempt of 15 July 2016, Turkey entered a period of state of
emergency in which politics regressed, and rights and freedoms
could be suspended. In such a political atmosphere, the ruling power
expected the Constitution to enable its own authoritarianism, as
was the case when it was first drafted. The constitutional reforms
of 2017 were born out of this main purpose and aimed to further
consolidate the authoritarianism that was already inherent to the

Constitution.
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I. THE NORMATIVE FOUNDATIONS OF POLITICAL
PROCESSES IN TURKEY

Despite the many changes it underwent, the Constitution has not
changed in essence. With its essential features that favour authority
and damage freedoms, its intensely negative effects on politics and
on social dynamics have become permanent. Another aspect of
the situation which has made these negative effects worse is that
legislation, drafted with the political goals and intentions of the
12 September coup period when the Constitution took effect,
has been passed. These laws regulate areas such as elections and
political parties, which especially have the power to decisively affect

political life.

A.The Constitution of 1982 Still in Effect Favours a Strong Rule

As an extension of the military coup period in which it came into
force, the Constitution, especially in its first version, was very
authoritarian. The Preamble contained the phrase “the sacred
Turkish State”, which placed the state above the individual. Later,
“sacred” was amended with “sublime” but the meaning ascribed to

the new adjective was the same as before.

In conjunction with a search for authority, it can be observed
that in the Constitution of 1982, the power of the executive is
favoured above the other powers. The 1982 Constitution widened
and strengthened the authority of the President within the
parliamentary system and the executive power, and increased the

authority of the Prime Minister within the Council of Ministers.
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The anticipated regime was defined as a “rationalized parliamentary
regime” which aimed for stability in the executive.' The evaluation
of the governmental system designated by the Constitution of
1982 widely varies. Some claim that considering the powers vested
in the President by the Constitution, it can be said that a dual
structure of power has been established, hence the “rationalized
parliamentary system with a president”; others have interpreted the
relations between the legislature and the executive established by

the Constitution as a “lame presidential rule”.?

That the executive branch was strengthened on a constitutional level
was most clearly observed in the status of the President, which took
central position with regard to the functioning of state institutions.
In addition to his wide constitutional powers pertaining to the
legislature, executive and the judiciary, considerable state of
emergency powers were also vested in the President. As well as the
President’s individual actions, the statutory decrees (decrees having
the force of law) passed by the Council of Ministers presided over
by the President in states of emergency are outside the power of
the judiciary. In ordinary times as well, the executive has “all the
political and administrative tools it needs to determine the national

politics of the country and to execute it”.

1 Necmi Yiizbagioglu, “Cumhuriyetin 75 Yilinin Devletin Ana Kurulusu Yoniinden
Degerlendirilmesi”, Cumhuriyet’in 75. Yil Armagani, Istanbul Universitesi, [stanbul
1999, 5.256.

2 Ersel Aldabak, “57. Hiikiimet Dénemindeki Bazi Gelismeler Isiginda 1982
Anayasasinda Cumhurbagkani”, Istanbul Universitesi Hukuk Fakiiltesi Mecmuast,
CiltLX, Say1:1-2, Y1l:2002, s.4.

12
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No constitution of the Turkish Republic before had increased the

powers of the executive to such a degree.’

An example of how the Constitution favours the President before
the executive, as different from a classic parliamentary system in
which the head of the state has symbolic powers, is the President’s
power of recalling the elections to the assembly. According to
Article 116 of the Constitution, “if a new Council of Ministers
cannot be formed within forty-five days or fails to receive a vote
of confidence, the President of the Republic, in consultation with
the Speaker of the Grand National Assembly of Turkey, may decide
to renew the elections”. Indeed, the President exercised this power

after the elections of 7 June 2015.

The power of the executive branch needs to be considered from
two angles. The first of these have to do with the position of the
executive in relation to the legislature and the judiciary. The second
relates to the effect of the executive on civil society and individuals.
The first is determined by constitutional regulations, the second
mostly by legislative regulations. It is not possible to understand the
political and legal reality of the situation if we look at the position
of the executive in relation to the legislature and the judiciary only

at a constitutional level and through statements.

3 Ibrahim O. Kaboglu, “Tiirkiyede Anayasal Reformlar Uzerine”, Anayasa Reformlari
ve Avrupa Anayasasi, Tiirkiye Barolar Birligi Insan Haklart Uygulama ve Arastirma
Merkezi, Ankara 2002, 5.58,59.
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In order to reveal the true characteristics of the executive, it is
necessary to look at the relative positions of Turkey’s governmental

bodies and their functions.*

The regulations concerning the timely functioning of the legislature
in the Constitution of 1982 are due to a tendency to strengthen
the executive. Even though regulations shortening the law-making
process and decreasing the minimum required number of meetings,
for instance, seem as if they have to do with the judiciary, in fact
these are regulations favouring the executive, and ensuring that
the Parliament functions in a timely manner under the guidance
of the executive.” In addition to the regulations concerning the
judiciary, the Constitution defines the executive as a power as well
as a responsibility; this is an example of the strengthening of the

executive.®

One of the ways in which the executive gained powers to the
detriment of the judiciary in the Constitution of 1982 period is
through the regime of decrees having the force of law. Thanks to
the insufliciency of political and legal control over decrees having
the force of law, the executive has had the chance to gain further

powers.”

4 Liith Duran, Tiirkiye Yonetiminde Karmasa, Cagdas Yayinlar1., Istanbul 1988, s.48-
50.

5 Yavuz Sabuncu, Anayasaya Giris, 8.Basi, Imaj Yayinlar1., Ankara 2002, 5.204.

6 Mehmet Turhan, Hiikiimet Sistemleri ve 1982 Anayasast, Dicle Universitesi Hukuk
Fakiiltesi Yayinlari, Diyarbakir 1989, 5.95.

7 Bakir Caglar, “Ikidar Yapisinda “82 Formiilii” ve Karsi-Tezler”, Idare Hukuku ve
{limleri Dergisi(Prof. Dr. Liitfi Duran’a Armagan), Say1:1-3, Yil:9, 1988, 5.60.

14
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Because decrees having the force of law bestow extra powers on the
executive, and because the legislature does not do anything about

it, the power of the legislature is taken over.®

The State of Emergency Law allows the unchecked exercise of
executive powers and the curtailing of the legislative and judiciary
powers; and the decrees having the force of law passed in the
period of the Constitution of 1982 have caused serious problems
of unlawfulness. The legality of decrees having the force of law
cannot be debated due to the preclusion in the Constitution; which

continues to create unjust suffering up to this day.

The essential differentiation in the Constitution of 1982 regarding
the limitation of rights and freedoms, that is to say the complete
differentiation of state of emergency regulations from ordinary
regulations, also applies to decrees having the force of law. According
to the state of emergency, decrees having the force of law are exempt
from the regulation inscribed in Article 91 of the Constitution.’
Article 91 of the Constitution, which regulates decrees having the
force of law, says that the fundamental rights, individual rights and
duties as well as political rights and duties shall not be regulated by
decrees having the force of law; however, martial law and states of

emergency are the exception to this rule.

8 Turgut Tan, “Tiirk Hukukunda Kanun Hiikmiinde Kararname Uygulamast ve So-
runlar”, Prof. Dr. Latif Cakicr'ya Armagan, Ankara Universitesi Siyasal Bilgiler Fakiil-
tesi Dergisi, Cilt:50, No:1-2, Ocak-Haziran 1995, 5.353.

9 Fazil Saglam, “KHK Cikarma Yetkisinin Sinirlari uygulamanin Yayginlasmasindan
Dogabilecek Sorunlar”, Anayasa yargist 1, Anakara 1984, 5.262.
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Therefore, first-hand regulation for the executive was created by
means of decrees having the force of law on a Constitutional
level.'® The executive, embodied by the Presidency under the state
of emergency, gains nearly unlimited powers through these decrees
having the force of law. The state of emergency rule creates a field
in which the executive exercises its powers unchecked through the

power directly vested in it by the Constitution.

The judiciary’s control of decrees having the force of law are
blocked by a Constitutional regulation. According to Article
148/1 of the Constitution, “...decrees having the force of
law issued during a state of emergency, martial law or in time
of war shall not be brought before the Constitutional Court
alleging their unconstitutionality as to form or substance.”
Due to the lack of control, in states of emergency with decrees having
the force of law the executive body has unlimited determinative

power in politics and administration.

As a result, using the central political power, the executive has
strengthened itself in the Constitution of 1982 in comparison to
the legislature and the judiciary, made itself independent of the
legislature to a certain extent and got rid of the controlling powers
of the judiciary, which should have been effective according to the

principles of the state of law."!

10 Necmi Yiizbasioglu, Tiirkiyede Kanun Hitkmiinde Kararnameler Rejimi,Beta
Yayinlart., Istanbul 1996, 5.176.

11 Muzaffer Sencer, “1961 Anayasasindan 1982 Anayasasina”, Insan Haklar1 Yilligs,
Cilt:5-6, 1983-1984, s.31.

16
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B.The Leader-Oriented Politics Enabled by the Electoral System
and the Political Parties Regime
The legislation and functioning of the political parties in Turkey
make the leader the only determining agency within the party.
Problems with in-party democracy curtail the effectiveness of non-
leader actors in decisions to a considerable degree. The problems
created by the electoral system cause this leader-oriented political
functioning in the Parliament. This situation is much more evident

in the case of the ruling party.

As for the electoral system, due to the 10% threshold proportional
representation system, only the major political parties can get into
the Parliament. The country-wide 10% threshold is a high enough
proportion to make the electoral system a majoritarian one. The
representation of those voters who support small political parties
is considerably weakened. In terms of democratic participation
in government, this problem is felt even more deeply due to the
obstruction of other democratic channels. The voter is made to
vote for parties that have a chance to enter the Parliament even if
she does not want to vote for them, so the choice made is really
no choice at all. Considering that the candidates are determined
not by preliminary elections but by party headquarters, the voters’
will is represented even less. The lack of in-party democracy as
well as the inability of the base to contribute to the process of
nominating candidates means that voters have to choose among
the candidates imposed on them by the leader of the political

party. In consequence, voters usually vote to elect the candidates
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of those parties that have a high chance of entering the Parliament;

candidates who have been chosen by the party leader."

The electoral system and the political parties regime in effect hamper
Turkey’s democratic political functioning, and there are several
reasons for this. Turkey is a pluralistic country on a societal level.
The deep and permanent ethnic, religious, linguistic and cultural
varieties within society have created a heterogeneous structure. Due
to different political demands this may be called a divided societal
structure. For such a society the electoral system currently in place,
which functions as a majoritarian system, creates great injustices
in representation and from time to time makes it impossible for

different sectors of society to be represented.

Even though concepts of representational democracy and
democratic society are stipulated on a Constitutional level in
Turkey, since methods such as the 10% country-wide threshold
are also implemented within the system, this system cannot be
made to fit with the pluralistic societal base. The problem is with
reflecting the tendencies of the pluralistic society on the “level of

political pluralism”."

12 Sevtap Yokus, “Tiirkiye'de %10 Segim Barajina lligkin Hukuksal ve Siyasal
Tartigmalar”, Hukuk ve Adalet Elestirel Hukuk Dergisi, Yil:4, Sayr:11, Yaz 2007, 5.299,
300.

13 Ibrahim O. Kaboglu, Anayasa Hukuku Dersleri (Genel Esaslar), 3.Baski, Legal
Yayinlari, Istanbul 2006, 5.192.
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Another aspect of Turkey’s electoral system is that since there is
no in-party democracy during the nomination of MP candidates
before the elections, the leader is inordinately powerful within the
party. The power of the leader is observed even before the elections
when the candidates are nominated. The party leader nominates the
MP candidates on his own. This means that the leader of the ruling
party formed by the majority in fact determines the parliamentary
majority by himself as well. In terms of the government-forming
party with parliamentary majority, a leader also in control of the
parliamentary majority is unavoidable." It can be said that the
inability to fully exercise the power of the legislature begins with
the nomination of the MP candidates. When serving as an MP,
being close to the leader is prioritized over all kinds of expertise and
productivity. Structures such as the “first circle” and the “second
circle” form around the leader. MPs make great concessions on
their ideas and even personalities in order to be close to the leader.
Authorized councils within the parties do not function, and MPs
are pushed out of politics. The lack of in-party democracy is a
great obstacle to the executive functions as well. A parliamentary
majority made up of such MPs cannot really fulfil its function as
the executive, and as a result it is impossible to control or monitor

the government.”

14 Sevtap Yokus, Tiirkiye'de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara
2010, s. 127.

15 Yakup Kepenek, “Neden Aday Olmadim?”, Cumhuriyet Gazetesi, 11 Haziran
2007.
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Leaders in political parties often try to protect and extend their
rule whereas the members tend to support rather than hinder
this attempt; however, the degree to which they do this changes
according to the qualities of the party in question. These qualities
depend on a host of factors such as the social composition of the
party, the party members’ belief in democracy and party structure.'®
The effect of party leaders on MPs in Turkey can be described
as a system of clientelism. This system makes the party leaders
unchangeable. The party leader is the sole authority in nominating
MPs, and loyalty to the leader is the most important thing. Because
of this, no horizontal alliances between the MPs that may affect or
guide the party leader can emerge. In consequence, political parties
cannot form new perspectives on social transformation or create
solutions to political problems. The limited or nonexistent interest
of the MPs in social or political problems which they are expected
to resolve is, for the large part, due to the leader’s power to obstruct

his party’s MPs from doing anything."”

The local organizations of political parties are active only during
electoral periods and therefore, they are ineffective. The personnel
and programmes of political parties are invisible. Party members
cannot participate in the political decision-making process. The
lack of a functioning party mechanism is one of the basic reasons

behind the tyranny of the leader.

16 Maurice Duverger, Siyasi Partiler, ¢eviren: Ergun Ozbudun, Dérdiincii Basim,
Bilgi Yayinevi, Ankara 1993, 5.190.

17 1lter Turan, “Tiirkiye'de Parlamenter Sistemin Sorunlart ve Coziim Onerileri” Semi-
neri, Tiirkiye Isveren Sendikalart Konfederasyonu 35.Yil, Ankara 1997, 5.60.

20
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The emergence of leader’s tyranny cannot be explained solely by
the regulation of political parties. One other reason behind the
leader’s tyranny is that the core staff around the leader do not adopt

a democratic approach.'

Turkey’s electoral system and the absence of in-party democracy
is the real reason behind the increasing power of political party
leaders. In this framework, the leader of the party with a majority
in the Assembly, which also has the power to form a government
on its own, becomes the only representative of the majority due
to the electoral system in place. The majoritarian government,
and the party leader as the only effective actor in the government
cause tensions in the pluralistic structure that forms the basis of
democratic society. These tensions also evolve into tendencies
which govern politics. Because of these reasons, leaders choose to
pursue a politics of tension; they pursue politics of conflict that

may cause social fractures and polarization.

18 Murat Yanik, Parti I¢i Demokrasi, Beta Yayinlari, Istanbul 2002, 5.155,156.
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II. THE NEED FOR A LIBERAL DEMOCRATIC
CONSTITUTION IN TURKEY

Despite various amendments, the Constitution of 1982 could not
be entirely purged of its contents, which restricted freedoms and its
essence which prioritized the state over the individual. The need for
a democratic constitution remained relevant. From the beginning

of the 2000s until 2015, efforts were concentrated in this direction.

A.The Regime of the Constitution Restricted, Prohibited and
Suspended Rights and Freedoms

Compared to the definitions of the limits of freedoms in the Preamble
of the Constitution of 1982, which contains the essence of the
Constitution, it can be observed that the Constitution has serious
problems regarding limitations and prohibitions. For instance,
the detailed formulation of subjective evaluation contained in the
fifth paragraph, “that no protection shall be accorded to an activity
contrary to Turkish national interests, Turkish existence and the
principle of its indivisibility with its State and territory, historical
and moral values of Turkishness; the nationalism, principles,
reforms and civilizationism of Atatiirk and that sacred religious
feelings shall absolutely not be involved in state affairs and politics
as required by the principle of secularism” also reveal the spirit of

the Constitution.

That these principles contained in the Preamble are the essential
qualities of the Republic and in the nature of unchangeable

provisions according to Article 2 of the Constitution means that

22
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these principles are prioritized among the restriction of the rules
contained in the Constitution."” From this perspective, the degree
of restriction inherent to the rights and freedoms posited by the

spirit of the Constitution of 1982 can be understood very clearly.

Prior to the amendments made in 2001, the Constitution of 1982
used a “system of double restriction” with regard to rights and
freedoms. The phrase “the reasons for general restrictions listed in
this article apply to all fundamental rights and freedoms” in Article
13 of the Constitution of 1982 meant that there was a provision
of general restriction for all fundamental rights and freedoms.
This provision of general restriction, which existed before the
amendments of 2001, violated the fundamental principle of
freedom. The causes for general restriction in Article 13 cannot
be objectively determined. The abundance of terms of restriction
and the ambiguity of contents have expanded the political decision
bodies” discretionary powers.?® This has also meant that the judicial
supervision of the body of the juduciary, which could wield its
discretionary powers, is severely obstructed. The provision for
general restriction and its results were in force from 1982 to 2001,
highly restricting the field of rights and freedoms. In addition to the
provision for general restriction, the second manner of restriction is
that each right and freedom can be restricted due to the causes of

restriction contained in the provision that regulates it.

19 Mustafa Kogak , “ Cumhuriyetin Temel Niteliklerinin Belirlenmesinde anayasanin
Baslangicinda Yer Alan Ilkelerin Hukuksal Degeri , Askeri Yitksek Idare Mahkemesi
25.Y1l Armagani, 1998 5.203.

20 Biilent Tanér, 1ki Anayasa 1961-1982, Beta Yayinlari, Istanbul 1986, s.134-136.
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Almost every constitutional provision stipulating rights and
freedoms has also determined the causes for restriction suitable to

the qualities of the right and freedom in question.

Article 14 of the Constitution, beyond being restrictive, is in the
nature of a general prohibition. This provision, regulated under the
heading “Prohibition of abuse of fundamental rights and freedoms”,
is a result of the conviction that the state must be protected from
the individual, that is to say, the fundamental tendency that gave
birth to the Constitution of 1982, like the other provisions of

restriction.

The provision of Article 14, formulated within the framework of
the restriction regime of the Constitution of 1982, is a “general
prohibition and enforcement provision” which is there as a “third
security brake” in addition to the Constitutional legislator’s
determination that the causes for general restriction in Article 13
and the restrictions contained in the articles for rights and freedoms

are also grounds for restriction.”'

Prior to the Constitutional amendments of 2001, Article 14 of
the Constitution of 1982 listed the prohibited uses of rights and
freedoms in great detail. Accordingly, “None of the rights and
freedoms embodied in the Constitution shall be exercised in the
form of activities aiming to violate the indivisible integrity of the

State with its territory and nation, to endanger the existence of the

21 Tanér, Iki Anayasa, ...s.135.

24
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Turkish State and the Republic, to destroy fundamental rights and
freedoms, to enable the government of the State by an individual
or a group, or the domination of one social class over other social
classes, to create divisions of language, race, religion and sect, or to
establish a state order depending in any way on these concepts and
opinions.” It is obvious that the terms of use labeled as abuse and
accordingly prohibited in the first section of Article 14 target all

fundamental rights and freedoms.

The essential purpose of the article is to restrict the use of rights
and freedoms, especially freedom of thought.”? This purpose of
the article is in fact contained in the justification drafted by the
Consulting Council of the Constitutional Commission as the
Constitution was being drafted. Accordingly, “The first section of

this article prevents the abuse of rights and freedoms.

The section demonstrates by means of an inventory how the rights
and freedoms cannot be abused. Although the general and special
restrictions contained in the previous article may prevent the abuse
of rights and freedoms, under some conditions it is possible that a
freedom exercised in line with legal provisions has in fact another
intention behind it, and that this intention is in line with the

prohibited purposes as they are listed in the section.

For instance, a periodical publication in Turkey in another language

than Turkish might be pursuing division, or religious publications

22 O. Korkut Kanadoglu, Tiirk ve Alman Anayasa Yargisinda Anayasal Degerlerin
Catsmast ve Uyumlagtirilmast, Beta Yayinlari, Istanbul 2000, 5.27.
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might be aiming for sectarian divide.”* This justification makes it
clear that the article was designed to prohibit certain expressions

of opinion.

In line with the general structure of the Constitution of 1982,
Article 14 aims to protect the state against the individual, which
was especially the case before the amendments of 2001. This
provision, which surpassed the protection of the “liberal and
pluralistic democratic order”, also surpassed the fundamental
purpose of the conception of militant democracy. The protection
of the state was seen as having more priority in comparison to
the protection of individual rights and freedoms. The “intention
of destroying fundamental rights and freedoms” within the scope
of Article 14 was predicated de facto, and without consideration
for impinging on the rights of others. In this context, all activities
based on opinions other than the constitutional ideology were

virtually prohibited.*

Especially before the Constitutional amendments of 2001, the
Articles 13 and 14 of the Constitution of the Turkish Republic
were (and are) seen as provisions without a counterpart in the

European Convention on Human Rights (ECHR).?

23 Mehmet Akad-Abdullah Dickol, 1982 Anayasast Madde Gerekgeleri ve Maddelerle
Hgili Anayasa Mahkemesi kararlari, Alkim Yayinlari, Istanbul 1998, 5.83.

24 Mustafa Erdogan, Demokrasi, Laiklik, Resmi Ideoloji,2.baski, Liberte Yayinlari,
Ankara 2000, 5.367,368

25 Biilent Tanér, Tiirkiye’ nin Insan Haklari Sorunu, BDS Yayinlari, Istanbul 1990,
5.336.

26



Political Processes in Turkey and their Constitutional Reflections

The general causes of prohibition, applicable to all rights and
freedoms, are listed in Article 14 of the Constitution. After the
Constitutional amendments of 2001, made in accordance with EU
harmonisation efforts, Article 14 of the Constitution containing
the provision for general prohibition could not be likened to
the provision in the ECHR (Article 17) which was said to be its

equivalent, and the general prohibition remained the same.

The provision of prohibition in Article 14 causes an even more
extreme approach against freedoms than the provision of general
restriction in Article 13. With the restriction, the legislator is not
under any obligation with regard to the act of restricting; on the
contrary, he has discretionary powers whereas with prohibitions
the legislator has no discretionary powers; therefore, there is an
obligation to make regulations in line with the prohibitions in the

Constitutions and to include their enforcements.°

In addition to Article 14, the provision of general prohibition which
regulates the prohibition of the abuse of rights and freedoms, the
Constitution of 1982 stipulates special prohibitions of abuse for
certain rights and freedoms. It is unclear why this way was chosen
if the provision of general prohibition was valid for all the rights
and freedoms in the Constitution. In addition, for a great number
of rights and freedoms for which no prohibition of abuse can be

regulated, restrictions based on causes of prohibition are prescribed;

26 Necmi Yiizbagtoglu, Tiirk Anayasa Yargisinda Anayasallik Bloku, Istanbul Universi-
tesi Hukuk Fakiiltesi Yayini, Istanbul 1993, 5.215,216,217.
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therefore, it can be said with certainty that the pattern of prohibition
is tightly knit.?” Against the fact that the prohibitions contained in
Article 14 apply to all rights and freedoms, it is necessary to stress
that for instance, the cause for prohibition “the indivisible integrity
of the State with its territory and its nation” is valid for all rights

and freedoms in the Constitution.

The system of restriction in the Constitution of 1982, especially prior
to the 2001 amendments, is in the nature of a list of prohibitions
that contravene human rights standards. These provisions, which
can also be formulated as “Constitutional prohibitions”, form the
essence of the general regime of fundamental rights and freedoms

in the Constitution of 1982.%

Within the scope of 2001’s Constitutional amendments, important
amendments were made to Article 13 in favour of rights and
freedoms, and some of the causes for prohibition were removed
from Article 14. At the same time, only a relative amelioration of
the restriction and prohibition regime caused by these provisions
was achieved, and the contents of the Constitution that limited
rights and freedoms was not entirely transformed. Indeed, there is
still a need for a Constitution that prioritizes rights and freedoms.
Article 15 of the Constitution, which is among the provisions of

general prohibition, is a deviation from rights and freedoms and it

27 Sevtap Yokus, Avrupa Insan Haklar1 Sézlesmesi'nde ve 1982 Anayasas’'nda Hak ve
Ozgﬁrlﬁklerin Kétitye Kullanimi, Yetkin Yayinlari, Ankara 2002, s. 174.

28 Oktay Uygun, 1982 Anayasast'nda Temel Hak ve Ozgilrliiklerin Genel Rejimi,
Istanbul 1992, 5.192.
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prescribes that in states of emergency, rights and freedoms may be
suspended. With this provision, Article 15 has made it possible for
rights and freedoms to be suspended as a whole; and the opportunity
for the political power to intervene in all rights and freedoms has
been provided on a Constitutional level. The real meaning of this
provision is “suspension”, which is included under the heading of
the parallel provision of Article 15 in the ECHR.

The term “suspension”, occuring in the provision “due to war,
mobilisation, martial law or state of emergency, provided that
obligations borne out of international laws are not neglected, the
exercise of fundamental rights and freedoms may be partially or fully
suspended as the situation requires; or, measures in contravention
of the safeguards prescribed by the Constitution may be taken”
in Article 15 of the Constitution of 1982 indicates an essentially

different regime.

Suspension or the abolition of opportunities provided by rights
is the severest measure in contravention of Constitutional
safeguards.” According to Article 15, then, in regimes of state of
emergency, their own specific safeguards will not be valid for rights
and freedoms prescribed in the other articles of the Constitution.
In regimes of state of emergency, only Article 15, which prescribes
the suspension of rights and freedoms will be implemented. Rights

and freedoms that may be restricted according to Article 13 in

29 Tekin Akillioglu, “Temel Haklarin Durdurulmast”, Bahri Saver’ ya Armagan, Miil-
kiyeliler Birligi Vakfi Yayinlari 7, Ankara 1988, 5.63, 64.
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ordinary times will be restricted and even suspended within the
framework of Article 15 in states of emergency. The Constitution
of 1982, then, includes two interlocking regimes of restriction.*
However, none of the norms created for the state of emergency
must “contravene obligations borne out of international law” and

violate “the principle of proportionality” as prescribed by Article 15.

However, the fact that an effective supervision of practices under the
state of emergency cannot be undertaken by the judiciary because
of the Constitution renders the safeguard criteria meaningless. The
state of emergency regulations of the Constitution of 1982, made
possible by Article 15, when considered alongside the other articles
pertaining to the state of emergency regime have the appearance
of an almost independent regime exceeding the Constitutional
framework in terms of rights and freedoms.’® The suspension
of rights and freedoms during the state of emergency regime is

predicated on Article 15.%

In fact, Article 15 of the Constitution of 1982 is parallel to the
European Convention on Human Rights’ provision of Article 15.
Since Turkey is a party to the Convention and the Convention is
directly applicable, the provision of Article 15 in the Constitution

of 1982 must be implemented in accordance with the provision

30 Fazil Saglam, “ KHK Cikarma Yetkisinin Sinirlar1 Uygulamasi Yayginlagmasindan
Dogabilecek Sorunlar “ Anayasa Yargist 1, Ankara 1984, 5.262.

31 Fazl Saglam, “1982 Anayasast'nin Temel Hak ve Ozgiirliikler Bakimindan Getirdigi
Sorunlar”, Bahri Savcr'ya Armagan, Miilkiyeliler Birligi Vakfi Yayini, Ankara 1988, 5.436.
32 Yilmaz Aliefendioglu, “Anayasa Yargis: Acisindan Olaganiistii Yonetim Usiilleri”,
Amme Idaresi Dergisi, C:25, S.2, Haziran 1992, 5.30.
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of Article 15 of ECHR and its relevant precedents; ** however, as
determined by the European Court of Human Rights, the opposite

has been the case in past implementations.

Considered alongside sub-Constitutional regulations that cannot
be checked by the judiciary and especially the state of emergency
decrees having the force of law, this practice has given way to an
unconstitutional and unlawful regime. The abuses of rights due to
illegal practices have been determined by the European Court of

Human Rights time and again.

33 Miimtaz Soysal, 100 Soruda Anayasanin Anlami, 8.Baski, Gergek Yayinevi, Istanbul
1990, 5.201.
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B. Constitutional Pursuits for Democratization Before and Up
Until the 2015 Elections

In 2015, prior to the run-up to the general elections in Turkey, efforts
were concentrated on drafting a new constitution and one thing the
various efforts had in common was that they aimed to clear the way
for rights and freedoms. Even though there were various suggestions
for formation of Constitutional bodies and their operations, it
can be said that something beyond the Constitution of 1982 was
envisaged aimed at more democratic governmental structures and
operations. The real aim, however, was to create as much room as
possible for freedoms. Part of this process proceeded parallel to the
“conflict resolution” process. During this period, some supporters
of resolution were voicing the opinion that the resolution process
could be crowned with a “constitution of social peace”. In meetings
and panel discussions the democratic constitution process was even
likened to the drafting of South Africa’s democratic constitution.
After the elections of 2015, discussions of a liberal and democratic
constitution were replaced by discussions, initiated by the ruling

arty, of transitioning to a “presidential regime”.
g g

Turkey’s quest for a democratic constitution and efforts towards a
democratic constitution predate the 2000s. The first document of
proposal on changing the Constitution as a whole was written in
1993. Early into 1993, political parties represented in the Grand
National Assembly of Turkey drafted offers for a constitutional
reform. These planned reforms, expected to be wide-ranging,

became what is known as of 1995. Although these reforms were
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comprehensive, they were much less than what was expected,

considering the political atmosphere of the time as well.

During the 2001 constitutional reform efforts the European
Convention on Human Rights was the fundamental reference
point, and European Union’s documents were also taken into
account. The Copenhagen Criteria, the Accession Partnership
Document and the National Programme informed the contents
of the amendments.** The aim was to establish parallels to the

provisions of the European Convention of Human Rights.

The 2001 Constitutional Reform was the widest-ranging and most
comprehensive in terms of clearing the way for rights and freedoms;
in the period following it, discussions and efforts for completely

changing the Constitution picked up pace.

To this end, for instance, the Union of Chambers and Commodity
Exchanges of Turkey (TOBB) prepared a draft of their
Constitutional propositions in 2000, the Turkish Bar Association in
2001, and by the goverments demand, the Science Board in 2007.
A report prepared by the Turkish Industrialists’ and Businessmen’s
Association (TUSIAD) and published in March 2011 was among

the studies demonstrating how necessary a new constitution was.

34 Ibrahim O. Kaboglu, “2001 Anayasa Degisiklikleri: Ulusal-Ustii Etkiden Ulusal
Tepkiye”, Anayasa Yargist 19, Antalya 2002, 5.107.
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This study, which conducted its argument from five perspectives,
gained mixed reactions from various sectors of Turkish society. It
gained an important place among the discussions in that it opened
up to debate some views that were hitherto too extreme for Turkey.
Turkish Economic and Social Studies Foundations (TESEV)
report on the making of a new constitution followed TUSIAD’s
study. The Institute For Strategic Thinking published its report “A
New Constitution Based on Human Dignity” in May 2011. In
2012, a detailed working report on the new constitution prepared
by the Constitutional Law Research Association was presented to

the Parliament’s Constitution Conciliation Commission.

Different suggestions were made regarding the method of drafting
a new constitution. A prominent idea among these was that with
the 10% election threshold and a Parliament which was in fact
formed on deficient representation, it was difficult to create a
new constitution towards which people from all sectors of society
would feel ownership. To create a new constitution without
widespread participation would mean to create a constitution
for the ruling party, or even the leader of the ruling party. If a
constitution was drafted without widespread participation and
contribution, it would not be possible to call it a social contract.
Therefore, the method of drafting the new constitution was as
important as its contents. In order to ensure the highest level of
compromise possible, so that the Constitution could genuinely
be a social contract, a democratic-participatory method had to be

determined. Different suggestions were formulated. For instance, a
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report published in 2009 titled “Fundamental Principles for a New
Liberal-Egalitarian-Democratic and Social Constitution” suggested
a constituent assembly.> Other reports from different circles also

made similar suggestions.*®

During the preparations for the new constitution, another factor
in terms of method that had to be taken into consideration was the
removal of legislation that obstructed the full exercise of freedoms.
A series of laws obstructing the free discussion of a new constitution
as well as the freedom of expression and assembly looked as if they
had to be reformed. The Political Parties and Electoral Act was

among the first that needed to be amended.

It was felt that in determining the method for a new, democratic
constitution, making use of other countries’ similar experiences
would be useful. A new constitution would mean a new beginning
towards social peace; at the same time, measures that would ensure
that the new constitution would be discussed in a peaceful manner
were necessary, and it was believed that a democratic constitution
would only be created in a democratic setting and using democratic

tools.

In terms of social peace, one of the things expected from the
new constitution was the abolition of an ethnic definition of

citizenship, which had long been a subject of political conflict. The

35 Ozgiirlitkeii-Esitlik¢i-Demokratik ve Sosyal Yeni Bir Anayasa Igin Temel Ilkeler,
DISK Yayinlari, Istanbul 2009, 5.97, 98.
36 Yeni Anayasanin Bes Temel Boyutu, TUSIAD, Mart 2011.
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draft for a new constitution, prepared in 2007 by the government’s
demand, included an alternative definition of citizenship. The
title line was recommended as saying “citizenship” instead of
“Turkish citizenship”.”” The “Fundamental Principles for a New
Constitution” report prepared by the Council of Constitutional
Experts phrased citizenship as “Constitutional citizenship” and
determined its definition accordingly. According to the report
“Constitutional citizenship must be recognized: The aim is for
all citizens to feel ownership of the Constitution, and the right
to citizenship must be recognized without referencing any ethnic
attachment. In this way the Constitution can be perceived not only
as a document of social contract but also as a “common identity
card”; and constitutional patriotism may flourish as a result. In
terms of political rights, “Turkish Republic citizenship” must be

designed as an inclusive identity that acknowledges differences...”.%®

TUSIAD’s 2011 report on the Constitution states that citizenship
must be recognized as a right in the Constitution and that an
ethnicity-based definition of citizenship cannot be part of the

Constitution.

This report looked at citizenship under the heading of identity
and discussed cultural rights in conjunction with the subject.”’
TESEV’s 2011 report, “Making of a New Constitution in Turkey”

37 Tirkiye Cumhuriyeti Anayasast Onerisi, Legal Hukuk Dergisi, Yil:5, Say1:58, Ekim
2007, 5.3208.

38 Ouzgiirliikeii-Esitlik¢i-Demokratik ve Sosyal Yeni Bir Anayasa Igin Temel Ilkeler, ...,
s.41.

39 Yeni Anayasanin Bes Temel Boyutu, TUSIAD, Mart 2011, 5.27.
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says: “... the Constitution should not refer to ethnic identities in
any way, but it should hold respect to all cultural differences and

life styles as a fundamental principle.”*

The 2011 report of the Institute for Strategic Thinking on the new
Constitution also underlines the need to provide a new definition
of citizenship devoid of any references to ethnicity, per the general
tendency in constitutions over the world, a definition that is based

on the legal relationship with the state.”!

In the search for a new constitution, one suggestion that was widely
discussed was that the central administration should be downsized
and supplemented by local governments, and that non-democratic
central structures should be replaced by local-regional governments.
Similarly, preparing the ground for organizing the administration
on every level, establishing full transparency in its operation and
making “new” legal arrangements to this end starting with the

Constitution were seen as necessities.

Inaproposal dated 2000, TOBB mentions “regionaladministration”.
Regional administrations made up of several provinces would be
created according to economic and geographic criteria. The report
stresses that this is imperative in the EU harmonisation process.
Another study looking at developing different units on the level of

local administrations is TUSIAD’s 2006 report. In this report, three

40 Turkiye'nin Yeni Anayasasina Dogru, TESEV, Nisan 2011, s.13.
41 Vesayetsiz ve Tam Demokratik Bir Tiirkiye I¢in Insan Onuruna Dayanan Yeni
Anayasa, Stratejik Diisiince Enstitiisii Raporu, Ankara May1s 2011, 5.44,45.
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units for local administration are defined: metropolis, sub-region
and region.** The Turkish Bar Association’s 2001 Constitution draft
suggests local administrations and explains the suggestion in detail
in the article’s preamble: “local administrations are public legal
entities answering the common and local needs of the population
of the region, province, county or village; and their decision-
making bodies are elected by the public.”® In the 2009 report of
the Council of Constitutional Experts, regional administrations
were also suggested as a model of local administration. The
principles and intended benefits of this administrative division
were comprehensively explained in the report. The report says:
“Regional administration is a democratic unit of decentralization
within the framework of the state’s territorial and political unity
and the powers of local units; one that is formed solely with the aim
of adding momentum to the region’s economic, social and cultural

development.”#

TUSIAD’s 2011 report also prescribes local administrations. It talks
about granting tax-collecting authorization to regions in order to
enable them to create their own source of revenue. It also suggests
that a number of central powers should be devolved to local
administrations. From this point of view, international conventions

empowering local administrations must be implemented in their

42 Sultan Tahmazoglu Uzeltiirk, “Anayasa Onerilerinde Yasama Yiiriitme Iliskileri-
Ayrigmalar ve Ortak Noktalar”, Anayasa Kurultayi, Prof. Dr. Yilmaz Aliefendioglu’na
Armagan, Ankara Barosu Insan Haklar1 Merkezi, Ankara Barosu Yayinlari, Ankara 2010,
s.81,82.

43 Tirkiye Cumhuriyeti Anayasa Onerisi, I1. Basim, Tiirkiye Barolar Birligi Yayinlari,
2001, 5.79,80.

44 Ozgiirliikgii-Esitlikgi-Demokratik ve Sosyal Yeni Bir Anayasa I¢in Temel Ilkeler, ... 5.69.
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entirety and without any reservations. An important point in the
TUSIAD report is that the authorization of local administrations
is discussed in conjunction with the subjects of identity, regional
representation, fair representation and methods of political
participation.” In its 2011 report on the new constitution, TESEV
claims that granting autonomy to local administrations will also
resolve problems of identity and cultural rights. “Divisions of
local administration must be formed entirely through means of
democratic representation; they must have the right to decide
on local needs and ways of fulfilling these needs; they must be
able to impose a partial tax that will supplement a fairer share
from the central budget in order to cover their expenses. Local
administrations must have the power of decision over public
works, services of agriculture, health and partially over the police

and education services.

To put it another way, the central government must retain services
of justice and defence as well as the national police service; as
for education, it should not be replaced at the national level,
but it should be flexible enough to admit regional varieties that
correspond to specific needs,” says this report, favouring widescale

autonomy for local administrations.*

The imperative of the Constitution containing new rules and
institutions meant that what would be new in the Constitution in

terms of principles was revealed. Following the revelation of these

45 Yeni Anayasanin Bes Temel Boyutu, 5.28.
46 Tirkiye'nin Yeni Anayasasina Dogru, s.31,32.
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principles, there were some difficulties in reaching an accord over
the new subject matter. Foremost among the contentious headings
was “citizenship and the relationship between the center and
periphery in government”. It was therefore necessary to develop a

formula to be able to deal with these matters.*”

Asking for a new constitution meant asking for a state of law in
which there is truly freedom, equality, democracy and peace. For
this reason, all drafts, reports and opinion pieces pertaining to the
new constitution had in their title some variation of the words
“liberal, democratic, egalitarian” and so on. The chief expectation
from the new constitution was the establishment of social peace.
Preparatory efforts for the new constitution, which went on for

years, made the fundamental principles and expectations clear.

These principles correspond to the universal principles of a
democratic constitution. As such, Turkey’s common expectations

from a democratic constitution can be listed as follows.

First of all, a democratic constitution must see all people from
all sectors of society as equal citizens, and it must protect social
and political pluralism. Rights and freedoms must be determined
on the basis of universal principles, and they should be secured.
Measures must be taken to protect the rule of law as well as the

independence and impartiality of the judiciary. Political rule must

47 Ibrahim Kaboglu, “Anayasa Kurultay1. Anlami ve Amact”, Anayasa Kurultay1, Prof.
Dr. Yilmaz Aliefendioglu’na Armagan, Ankara Barosu Insan Haklari Merkezi, Ankara
Barosu Yayinlari, Ankara 2010, 5.15.
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be balanced by means of sharing authority, and the democratic
process must be ensured through the principle of “limited rule”,
which is the definition of democracy. Centralized authorities must
be shared with local governments and there must be transparency

in administration.*®

In 2011, all parties in the Parliament dispatched three members each to
the “Constitution Conciliation Commission” in order to draft the new
constitution and preparations for a new constitution thus began within
the Parliament; meanwhile, discussions on the method and contents
of a new constitution had been going on with the participation of
various civil society organizations. However, a compromise on the
fundamentals of the new constitution could not be reached. Instead
of drafting a new constitution that would stop discrimination and
“otherization” with the aim of social peace, one that would turn the
current Constitutions spirit upside down, the current Constitution
was revised and a consensus was reached on 60 articles that were not
contentious to begin with. The attempt to draft a new constitution
in its entirety failed and it could not be completed. Members of the
parties in the Parliament came together one last time in 10 February
2016% to try and work on the Constitution, but only two meetings
took place and on 17 February 2016, this project came to an end,

particularly due to disagreements over the “presidential regime”.”®

48 Sevtap Yokus, “yeni Anayasa Arayisinda Igerikle Ilgili Oncelikler Nelerdir?”,
Tiirkiye'nin Anayasa Giindemi, Derleyen: Ibrahim O. Kaboglu, Anayasa Hukuku
Aragtirmalari Dernegi, Heti§im Yayinlari, Istanbul 2016, s. 240,241.

49  http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komi-
syonu-dagildi-iste-o-tutanaga-yansiyan-konusmalar,328554

50 http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komi-
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Ill. FROM ATTEMPTS AT DEMOCRATISATION TO
AUTHORITARIANISM

The search for a liberal-democratic constitution and partial
amendments to the Constitution in this direction had reduced the
Constitution’s authoritarianism to some extent. With the state of
emergency regime announced in 2016, the authoritarian aspect of
the Constitution reared its head once again. The Constitution was
amended with a stress on the “strong state”, which was a reflection
of the ruling power’s preference for authoritarianism enabled by

the Constitution instead of a liberal Constitution.

A. 2017 Constitutional Reforms: The Presidential Regime

The search for a new constitution that would enable freedom:s,
limit the ruling powers in favour of freedoms and balance it with
democratic methods continued until the constitutional reforms
of 2017 when the aims of a democratic liberal constitution were
abandoned; instead, authority was consolidated to the detriment of
freedoms, control mechanisms were removed and political power
was concentrated in one hand. In this way, the order established
by the 12 September 1980 Coup, which favoured authoritarian
rule instead of freedoms, emphasized the state’s importance and

restricted individual freedoms, returned.

Turkey has been in a state of emergency since 21 July 2016. The
extension of the nation-wide state of emergency killed the hopes for

a new and democratic constitutional order which were kept alive
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despite everything. The state of emergency rule suspended freedoms
and once again it underlined the Constitution’s authoritarian
aspect.”! Constitutional reforms, which were claimed to be changes
to the governmental system, were made during this period. The
state of emergency rule meant that there was a decline in terms of
democratic principles and freedoms, and hopes for a democratic
constitution had already disappeared; constitutional reforms made
insuch astate of affairs, and with the state of emergency still in effect,
created even bigger problems in terms of democratic legitimacy
even at the preliminary stage. There was no public preparation
process for the constitutional reforms. A constitutional reform was
drafted, how or by whom unknown, and it was put to referendum.
During the referendum, there was controversy over the unsealed
votes, and the integrity of the referendum was questioned. The
main opposition party applied to the Supreme Electoral Council
to demand the disqualification of unsealed votes, but the Council

decreed that unsealed votes were also valid.

Constitutional reforms carried out in conditions of state of
emergency indicate that all considerations of a democratic
constitution have been abandoned. It is obvious that with all
freedoms that would enable participation in the process suspended
(chief among them freedom of expression and assembly), drafting
a constitutional reform in a state of emergency regime is not
democratic. The Constitution of 1982 aimed for stability and

almost consecrated authority; as such, it placed too much strength

51 Sevtap Yokus, Avrupa Insan Haklart Sézlesmesi’nin Tiirkiye'de Olaganiistii Hal
Rejimi Pratigi ve Anayasa Sikayetine Etkisi, Segkin Yaynlari, Ankara 2017, Onsozden.
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in the executive branch to the detriment of other powers. This
pro-authority stance is most obvious when the excessive powers
it bestows on the executive and particularly to the President are

considered.>?

Constitutional reforms of 2017 contain regulations that make the
state of emergency powers of the President permanent, as well as his
executive powers; thus, the authority gained by the Constitution
in the 12 September period will be further consolidated. The
system of checks and balances, already precarious, will be further
endangered by these constitutional reforms. On the basis of 2017
constitutional reforms,* the President now controls the executive
single-handedly as well as being in a position to easily influence
the legislature and the judiciary; all these in addition to his already
extensive powers. It is clear that these constitutional reforms,
undemocratic in content, will further consolidate the authoritarian
bent of the Constitution of 1982 especially with regard to making
the state of emergency regime powers of the President permanent;
together with problems of judiciary independence, they will be the

cause of even greater problems in terms of undemocratic practices.

These constitutional reforms, supposedly drafted for a change
in the government system, are in fact reforms for a “Presidential

system”. However, no such thing as a “Presidential system”, in the

52 Sevtap Yokus “1982 Anayasast’'nda Yiiriitme Erkinin Agirlig1”, Maltepe Universi-
tesi Hukuk Fakiiltesi Dergisi (Prof. Dr. Ayferi Géze'ye Armagan), Maltepe Universitesi
Yayinlari, 2004/1-2, Istanbul, 5.239-255.

53 6771 sayili “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina Dair
Kanun” Kabul Tarihi: 1.01.2017, R.G: 11 Subat 2017, Say1: 29976.
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sense that it is used in Turkish (“Cumburbaskanlig: sistemi”) is to be
found in the literature of constitutional law. At first it was called by
some as the “Turkish style presidential system”. However, this new
governmental system has no similarity to a “presidential regime”
proper (“Bagskanlik rejimi”). For one thing, the strict separation of
powers that is at the core of a proper presidential regime is not
prescribed by the constitutional reforms. The checks and balances
between the powers will be entirely abolished. The President will
have the power to renew the elections, to appoint vice presidents
and ministers as well as high-ranking government executives and
to appoint members to the Board of Judges and Prosecutors;
these powers are not subject to any checks, they are unlimited and

unconditional.>*

On the subject of renewing the elections, the Parliament will de
facto lose its power. The prescribed majority necessary for the
Parliament to renew the elections (a three out of five majority
among all members) is virtually impossible, especially considering
that there is a high chance that the executive majority will be
controlled by the President. There are no conditions of time or
cause attached to the President’s power of renewing the eletions.
The President will be able to exercise his power of renewing the

elections as often as he likes.?

54 Kemal Gézler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, s.21.
55 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, Giincel
Hukuk Dergisi, Mart 2017, 5.49.
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By means of “Presidency plus membership in a party”, the President’s
status as being above the parties has been undermined, and now he
is in a position to determine daily politics. Because the presidential
elections will take place at the same time as the parliamentary
elections, the parliamentary elections will be overshadowed, and
in terms of leaders, the people will have a limited choice in the

elections.”®

A constitutional foundation to the Presidents controlling the
executive majority has been established. Because the presidential
elections will take place at the same time as the parliamentary

elections, most of the voters will tend towards the President’s party.

Since the constitutional reforms hold that the President can be
member of a party, that is to say, that he can lead his party, it will
be inevitable that the elected President’s party will gain majority in
the Parliament. Considered in conjunction with Turkey’s political
system and its Political Parties Act, a parliamentary majority bound
to the President will mean a president in control of the legislature.
With the constitutional reforms of 2017, the principle of the
legislature’s primacy has been weakened to benefit the President.
The President’s power to issue decrees has almost been raised to
the level of a general regulatory principle. ¥ No parliamentary

authorization act is needed for a presidential decree.

56 Demirhan Burak Celik, Burcu Alkss, Atagiin Mert Kejanlioglu, “Tiirk Tipi
Bagkanlik Sistemi”, Giincel Hukuk Dergisi, Mart 2017, s.54.

57 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, ...,
5.49.
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Looking at the constitutional reforms, there seems to be no
obligation for these decrees to be presented to the Parliament,
either. Areas that can be regulated by presidential decrees are quite
extensive. The establishment and abolition of ministries, their
powers and responsibilities, their organizational structure and the
establishment of their central and provincial organizations are
topics that must be regulated by law; however, the constitutional
reforms hold that these will be regulated by presidential decrees.
Similar categories that can be regulated by presidential decrees
have been haphazardly included in the omnibus bill, thus creating
very extensive areas of regulation. The organization and duties of
the General Secretariat of the National Security Council, hitherto
regulated by laws, will be regulated by Presidential decrees following

these reforms.

The checks of the legislature over the executive have been removed
for the large part. Mechanisms of motion of no-confidence and
oral questions, an essential way® for the legislature to monitor the
executive’s policies and to draw public attention to them, have
been removed. As for the “criminal liability” of the President, Vice
Presidents or Ministers, the parliamentary majority required to
pursue this legislative avenue makes it a near impossibility. The
majority required to hold a parliamentary enquiry is three fifths of
all the members; to refer it to the Supreme Court, two thirds of all

members are needed.

58 Siiheyl Batum, “Demokrasi Dist Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi,
Mart 2017, 5.38.
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Another important monitoring tool the Parliament has against
the executive, its authority over the budget, is also gone. The
Parliament’s powers related to the Budget Law have been restricted.
If the Budget Law Proposal presented by the President is not
discussed and brought into effect by the Parliament in time, the
previous year’s budget will be increased in proportion to the rate
of valuation. Thus the executive branch will never be without a
budget and the legislature will not be able to use the budget as a
brake or check against the executive; it will have no influence over

the budget in facing the President.

The President has the power to appoint his vice presidents, ministers
and high ranking bureaucrats on his own. When the President
appoints an MP as a minister or vice president, that person’s MP
status will be terminated, and after his/her duty as a vice president
or minister is fulfilled through any means, s/he will not be able
to serve in her former MP position again. This means that the
President will have even more control on these vice presidents and

ministers who will not be able to serve as MPs again.”

The constitutional reforms of 2017 have terminated the search for
a liberal and democratic constitution which has been demanded by
the society and promised by the political parties in electoral periods

since the Constitution of 1982 took effect.®

59 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayilt Anayasa Degisikligi
Hakkinda Kanun’a {liskin Degerlendirmeler”, Giincel Hukuk Dergisi, Mart 2017, 5.60.
60 Sevtap Yokus, “Ozgiirlitkii Demokratik Anayasa Araytsinin Sonu”, Giincel Hukuk
Dergisi, Mart 2017, s. 40, 41.
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The constitutional reforms have not aimed for any known
democratic system of government, and they do not resemble any
democratic system of government either. The system of government
prescribed by the constitutional reforms conforms neither to a
presidential system in which there is a strict division of powers
both in formation and functioning, nor to a parliamentary regime
which operates on mechanisms of checks and balances, and in

which the legislature effectively checks the executive.

With the constitutional reforms, the President now has the de
facto power to determine the legislature, to share the function
of legislation and to renew legislation if he likes. He single-
handedly controls the executive, and can make the bureaucratic
appointments on his own. Beyond changes to the system of
government, the constitutional reforms of 2017 essentially aim
for a series of regulations which will provide the President with
extraordinary powers. With these new powers, the political leader’s
control over the legislative, executive and judiciary branches has
profoundly increased. After years of searching for a democratic and
liberal constitution, these constitutional reforms have paved the

way for an even more authoritarian constitution.
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B. The Cessation of Conflict as the Prerequisite for Democratic
Constitutional Order in Turkey

The military coup of 12 September 1980 essentially aimed for an
apolitical society. The coup intended to put an end to democratic
politics and it succeeded in realizing this intention. Not for a
limited time, either; for all the precautions to keep society away
from politics were taken permanently. At the same time, everything
was made to ensure an authoritarian rule and a centralized strong
ruling power. The seeds to the current conditions of Turkey were
sown back then. For years now in Turkey, from time to time, in
conjunction with the intensity of conflicts, democracy is sometimes
left behind as authoritarian rule makes itself noticeably felt. For
society, this has become an ordinary thing. Because the societal
opposition in favour of democracy is very weak, it cannot stop these
occasional deviations from democracy.®' This absence of demand
for democratic politics and the ease with which authoritarian rule
takes over is the result of 12 September period’s political aims and

the constitutional order established in line with those aims.

The state of emergency regime in Turkey following the 12 September
military coup extended over years and it gave priority to security.
As conflict deepened in the region where the state of emergency
regime was upheld, lawfulness disappeared. This is because the
state of emergency regime created an uncontrolled, unchecked area

that extended over a long period of time.

61 The Constitutional and legal causes of the weakness of Turkey’s societal opposition
is the subject of another discussion.
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As law disappeared, the conflicts became more entrenched. Where
even the most fundamental principles of law were not upheld, it
would have been absurd for democratic values to be respected. The
foundations of the problems still experienced today were largely laid
back then. The massive abuses of human rights were determined by
the rulings of the European Court of Human Rights. In terms of
the amount of these rulings, Turkey was a top country in human

rights abuses.

During the early 2000s there were hopes that democratic politics
and a democratic consciousness would flourish. A series of
developments regarding constitutional reform and transformation,
which also took place in conjunction with the EU harmonisation
process gave much hope to those in anticipation of more democracy.
Even though there was a desire to overcome problems of democracy
and law by fulfilling the political criteria imposed by the EU in
the early 2000s, since a permanent, peace-oriented transformation
had not taken place in society and in political structures, all these
attempts atadopting the principles of Western democracies failed, as
current events also demonstrate. The fragile structure of democracy
in Turkey, which includes the weakness of its democratic culture
and calls for a sociological analysis, is the foremost obstacle in front
of a strong, democratic transformation. The conflict situation also

prevents potential attempts at democratisation from taking place.®

62 Sevtap Yokus, Tiirkiye'de Catisma Coziimiinde Anayasal Arayislar, Seckin Yayinlari,
Ankara 2013, s.251.
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The first step that needs to be taken in order to ensure the progress
of democracy and the implementation of the rule of law is to cease

the conflict.

Instead of a new liberal-democratic constitution, which has been
awaited since 1993, especially during the 2000s with the hope that
it would contribute to social peace and get rid of the authoritarian
Constitution of 1982, also known as the Coup Constitution, the
constitutional reforms of 2017 have completely upset the checks
and balances inherent to a democracy, consolidated authority and
have not met the expectations for a new constitution at all; all
these indicate that without a foundation of peace, there can be no

freedom and democracy.

Moving away from peace diminishes the chance for political
problems to be solved through peaceful or political means.
The rule of law is eliminated, regulations that are unlawful at a
constitutional level are enacted. A typical example of this is the
constitutional amendment towards lifting immunities, which is
obviously in contravention of even the Constitution currently in
effect.”? Indeed, lifting immunities and detaining the MPs on trial

has had destructive effects on the democratic social order.

Lately, the authoritarianism that feeds on conflict has had very
harmful effects on the democratic order which preserves rights

and freedoms in Turkey. Rights and freedoms are ignored, and a

63 20.5.2016 tarih ve 6718 sayili “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik
Yapilmasina Dair Kanun”, R.G. 08 Haziran 2016, S: 29736.
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security-oriented governmentality prevails. The democratic way of
thinking which holds that security is necessary in order to protect
freedoms, that security and freedom are directly and not inversely
proportional, is being lost. As the idea of peace recedes further and
further, democratic principles and the law is lost, and conflicts

become even more entrenched.

Law is much more vital in periods of state of emergency regime,
and state of emergency regimes are not unlawful regimes. Political
powers do not have the right to do whatever they want to do in
states of emergency. The legality of a state of emergency regime
depends on its being partial, temporary, measured and also, checked

by the judiciary.®*

Under the conditions created by the current Constitution and legal
regulations, it is inevitable for Turkey’s state of emergency regime
to devolve into unlawfulness. This is because the regulations in
question obstruct judicial checks, which is the essential way of
bringing state of emergency regimes under the control of the law.®®
As judicial checks are obstructed and unchecked areas extend, as
the principle of proportionality is violated, the state of emergency
regime can quickly turn into a collection of unlawful practices.
The extension of the state of emergency regime creates permanent

victimisation as unchecked practices abound.

64 Miinci Kapani, Kamu Hiirriyetleri, Ankara Universitesi Hukuk Fakiiltesi Yayinlari,
6. Basi, Ankara 1981, 5.189-192.

65 Sevtap Yokus, Avrupalnsan Haklari Szlesmesi’nin Tiirkiye'de Olaganiistii Hal
Rejimi Pratigi ve Anayasa Sikayetine Etkisi, Seckin Yayinlari, Ankara 2017, s. 274.
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State of emergency decrees having the force of law cannot be
checked by the judiciary according to the Constitution; also, these
decrees exceed the bounds of state of emergency regime-related
subjects. The political power chooses to govern over an extensive

area by means of decrees having the force of law.

The legislature’s role in times of state of emergency, when the law
has almost disappeared, is even more important. The attitude of
the Constitutional Court, whose primary function is to ensure
compliance with laws and to uphold the rule of law, is crucial for the
state of emergency regime. However, in Turkey, the Constitutional
Court completely withdraws itself, citing judicial obstacles in

constitutional provisions as the cause.

Influenced by the political atmosphere of the time, the
Constitutional Court examined the 2008 Constitutional
amendments in terms of substance and annulled them despite the
fact that the Constitution cannot be examined in terms of substance;
the Court did this because it attached a higher importance to the
principle of secularism in Article 2 of the Constitution.®® With its
rulings since the announcement of the state of emergency regime,
the Constitutional Court has shown that it grounds itself on the

current political conditions of the country instead of rule of law.

66 Anayasa Mahkemesi, Esas: 2008/16, Karar: 2008/116, Karar Tarihi: 05.6.2008,
R.G. 22 Ekim 2008, S: 27032.
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Another instance which shows that the Constitutional Court is very
much influenced by the political situation is its attitude towards
the appeals of the arrested MPs. Whereas the Constitutional
Court protected freedoms in cases of similar appeals prior to
the announcement of the state of emergency, during this state
of emergency it has shown that it is acting in accordance with
the spirit of the period. The personal appeals of MPs who were
arrested after the lifting of immunities were kept waiting before
the Constitutional Court for almost a year. However, in previous
times, appeals of MPs on the same subject and in similar situations

were positively answered as quickly as within three days.®”

As the security-oriented policies of the ruling power became
decisive, the judiciary no longer served social peace on the basis of
the protection of rights and freedoms. The Constitutional Court
was expected to return to its function of protecting rights and
freedoms; however, its rulings on personal appeals has supported
the popular opinion that it will not contribute to the active

protection of freedoms or to democratic progress.®®

When courts, and especially the Constitutional Court do not play a
role in the establishment of democracy and social peace through the
law, the political power obtains a monopoly over the will for peace

and as a result, belief in the rule of law is even more diminished.

67 Benan Molu-Ramazan Demir, “AIHM Kararlari, AYM nin Yiikiimliiliigii ve Tu-
tuklu Milletvekilleri”, Giincel Hukuk, Ekim 2017, 5.22,23.

68 Mehmet Girasun ve Omer Elgi, Bagvuru No: 2015/15266, 11.09.2015; Nafise
Ekici, Bagvuru No: 2016/5993, 05.04.2016.
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It is not known whether a strong pro-peace political will is going
to be formed soon in Turkey or not; however, there is no doubt
that attempts at returning to democratic values, which include the
rule of law, can only be effective in conjunction with the pursuit of

social peace.
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Conclusion

Especially since the beginning of the 2000s, there has been a search
in Turkey for a democratic-liberal-egalitarian constitution of social
peace. Preparing a background of peace and democracy was seen as
the minimum requirement for such a constitution to be prepared.
It was thought that a democratic constitution could not be created
under undemocratic conditions, and all social sectors working on
this issue agreed on this. Society’s participation in the constitution
could only be possible through the implementation of freedoms of

expression and assembly.

As the conflict resurged, all steps taken to ensure social peace
became ineffective, including the search for a new liberal and
democratic constitution. First the “resolution process”, a source of
hope for the majority of the population, was suspended. Then,
the concerns created by the failed coup attempt made the political
power consolidate its authoritarian stance. The announcement of a
state of emergency and its extensions, constitutional amendments
under conditions of state of emergency and the provisions further
centralizing constitutional powers all made this undemocratic
governmentality even more obvious. Cross-border conflicts
destroyed the hope for democracy; as democratic values were
abandoned, the conflicts intensified. Added to these was a heavily
nationalist political discourse. In brief, the hope for peace moved

even farther into the horizon.
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The principles of democracy, rule of law, justice and rights and
freedoms are the founding principles of a democratic constitution.
These principles can only come alive through peace. Conditions
that are harmful to peace also destroy democracy, the rule of law,
justice and freedoms. The Constitution as the supreme norm,
regulations that will ensure social order and problems concerning
all of society can only be discussed on a platform free of conflict.
Only through an environment free of conflict can healthy results
be acquired. These universal principles are even more important for

Turkey in the face of this most recent political process.
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Onsoz

Tirk anayasa hukuku ve insan haklart uzmani Prof. Dr. Sevtap
Yokus tarafindan hazirlanan bu degerlendirme, 1982'den bu
yana Tirkiye Anayasasinin  demokratiklestirilmesine y6nelik
caligmalarla ilgili genel bir bakis sunmaktadir. Rapor birbirini
izleyen reform cabalari ile iilkedeki egemen siyasi iklim arasindaki
iligkiyi analiz ederken, Anayasa'nin donistiiriilmesindeki ilerleme
ile demokratik reform donemleri arasindaki baglantiyr ortaya
koymaktadir, 6rnegin 2000'li yillarin baginda AB uyum siireci ve
ozellikle daha sonraki ¢ziim siireci gibi. Yazar, ¢6ziim siirecindeki
reform siirecinin, o donemde Anayasanin ve ozii ile tutarli olan
yasalarin ¢atigmanin temelini olusturdugunun yaygin bir sekilde

taninmastyla tegvik edildigini savunuyor.

Tersine, temel hak ve dzgiirliiklere yonelik kisitlamalara izin veren
daha otoriter modellere dogru gerileme, 1980 ve 2016 yillarindaki
darbe girisimlerini takip eden dénemlerle iliskilendirilmektedir.
Rapor, bu darbe sonrast donemlerdeki anayasal reformlarin sonucu
olarak yiiriitme, yasama ve yargt arasindaki iliskide meydana
gelen degisimleri ve olaganiistii hal altinda verilen yetkiler dahil
olmak {izere Bagkanlik yetkilerini daha da giiclendirecek olan
Tiirkiye'de yakin zamanda gergeklestirilen reformlarin demokratik
siyaset ve hak ve 6zgiirliiklerden yararlanma tizerindeki etkilerini
tartigmaktadir. Tiirkiye'nin demokratik politik isleyisini engelleyen
se¢im yasasinin ve siyasi parti sisteminin rolii de analiz edilmektedir.

Yazar, Tirkiye'de demokrasi, hukukun dstinligii, adalet ve
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ozguirliiklerdeki ilerlemenin catigmanin sona ermesine ve sosyal

baris arayisina zemin hazirladigt sonucuna varmakeadir.

Bu rapor, DPI'in, 6zellikle demokratiklesme ve ¢oziim siirecleriyle
ilgili olarak, farkl: goriis ve perspektifleri g6z 6niinde bulundurarak,
Tirkiye'deki mevcut durumla ilgili devam eden analizlerine
katkida bulunmaktadir. Rapor, bolgede ve uluslararasi alanda
farkli uzmanlar tarafindan 6nemli bir politik degisim aninda

gerceklestirilen bir dizi degerlendirmeden biridir.

Profesér Yokus, Anayasa Hukuku Anabilim dalinda Alunbas
Universitesi Hukuk Fakiiltesi Ogretim Uyesi ve DPI Uzmanlar
Kurulu tiyesidir. Bu degerlendirmede ifade edilen goriisler yazara

aittir ve DPI'nin resmi konumunu yansitmaz.

Kerim Yildiz
Demokratik Gelisim Enstitiisii (DPI)
Icra Kurulu Baskan:
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Giris

Tirkiyede 12 Eylal 1980 Askeri Darbe sonrast hazirlanan ve
darbenin agir etkilerinin stirdiigli donemde yirirlige giren
1982 Anayasast, gecirdigi ¢ok sayida degisiklikle birlikte hala
yurtrlitktedir. 1982 Anayasas’nin en temel ozelligi, otoriteyi
saglamlastirmasi, 6zgiirliikler ve siyaset alanini daraltmasidir. Bu
husus, Anayasa'nin, ortaya ¢ikis felsefesinden kaynaklanmakta
ve oziinli olusturmaktadir. Anayasa'nin hazirlandigi dénemde,
darbe nedeniyle “de facto” bigimde iktidar: ellerinde tutanlarin
arayisl, otoriter anayasa yoniindeydi. Otoriter 6zii nedeniyle, 1982
Anayasasi yuriirliige girdikten itibaren ayni zamanda demokratik
bir anayasa ihtiyaci belirdi. Anayasa'nin demokratiklestirilmesi
ve icerdigi ozgirliklerin kullanimini saglayacak 6nlemlerin
saglanmasi yoniinde ¢ok sayida degisiklik yapildi. Bununla birlike,
ozl tamamen degistirilemeyen yiiriirliikteki Anayasadan tamamen
kurtulma ve yepyeni demokratik 6zgiirliik¢ii bir anayasaya kavusma

arayist hep giindemde kald.

Demokratik doniisiim anlaminda Anayasa'nin gegirdigi en onemli
ve kapsamli degisiklikler, Tiirkiye’nin Avrupa Birligi'ne tyelik
stirecinin hiz kazandig1 dsnemde gerceklesti. 2001 ve 2004 Anayasa

degisiklikleri, bu durumun somut 6rnekleri oldu.

Tirkiyede “coziim siireci” olarak adlandirilan dénem, hem
anayasal hem de yasal diizeyde toplumsal barisi hedefleyen

diizenlemelerin arayisinin st diizeyde oldugu siirecti. Ciinki,
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yurirlitkteki Anayasa’nin ve igerdigi 6ze uygun yasalarin, catismaya
zemin olusturdugu kanist hakimdi. Demokratik anayasa ve yasalar
yoniinde dontisiim ¢abalari yavas ve tereddiitlii olsa da, beklenti

tist diizeydeydi.

“Coziim siireci’nin sonlandirilmasindan ve 15 Temmuz 2016
darbe girisiminden sonra Tiirkiye, siyasetin geriletildigi, hak ve
ozguirlikklerin askiya alinmasi onlemlerine izin veren olaganiistii
rejim donemine girdi. Bu siyasal atmosferde iktidarin Anayasadan
beklentisi, tpk: ilk yapildigi donemde oldugu gibi, otoriteyi
agirlastirmasi  yoniinde oldu. Bu ana amagla, 2017 Anayasa
degisiklikleri ortaya ¢ikti. 2017 Anayasa degisiklikleri, Anayasa’nin

oziinde zaten varolan otoriterligi derinlestirmeyi hedefledi.
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. TURKIYE'DE SiYASAL iSLEYiSIN NORMATIF TEMELLERI

Yiriirlitkeeki Anayasa, gecirdigi onca degisiklige ragmen oz
itibariyle degismemistir. Otoriteyi giiglit kilan, buna karsin
ozgurlikleri gerileten temel ozellikleriyle, siyasete ve toplumsal
dinamiklere yogun olumsuz etkileri kalici hale gelmistir. Bu
olumsuz etkileri pekistiren diger boyut, Anayasanin yiirtirliige
girdigi 12 Eyltl Darbe stirecindeki siyasal hedeflerle olusturulan
yasal diizenlemeler olusturmustur. Bu yasalar, 6zellikle siyasal
yasamu belirleyici 6lciilerde etkileyecek olan segim, siyasi partiler

gibi alanlar1 diizenlemektedir.

A.Yiiriirliikteki 1982 Anayasasi'nin Giiclii iktidar Tercihi

Anayasa, ytiriirlige girdigi askeri darbe déneminin devami olarak,
ozellikle ilk haliyle son derece otoriter bir igerige kavusturuldu.
Oyle ki, Anayasanin Baslangi¢ kismindaki “kutsal Tiirk Devleti”
ibaresiyle, birey karsisinda devlet kutsanmaktaydi. Daha sonraki bir
degisiklik kapsaminda, “kutsal” ibaresi, “yiice” olarak degistirildi,

ancak, yeni nitelemeye yiiklenen anlam 6ncekiyle ayniydi.

Otorite arayistyla birlikte, 1982 Anayasasi’'nda erkler dengesinde,
giiciin 6nemli oranda yiiriitme erkine kaydirildigi gézlenmektedir.
1982 Anayasasi'nda, parlamenter rejimde, yiiriitme erki icinde
Cumbhurbaskaninin yetkileri genisletilerek gii¢clendirilmis, Bakanlar

Kurulu icinde de Bagbakanin otoritesi artirilmistir.
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Ongpriilen rejim, yiiriitmede istikrartamaglayan “rasyonellestirilmis
parlamenter rejim” olarak adlandirilmistu’. 1982 Anayasas’nin
belirledigi hitkiimet sisteminin degerlendirilmesinde ¢ok farkli
gorigler ortaya ¢kmistir.  Anayasanin  Cumhurbaskanina
kazandirdigs yetkiler baz alindiginda, ikili bir iktidar yapisinin
kuruldugu, dolayistyla “rasyonellestirilmis basgkanli parlamenter
sistem” tanimindan, Cumhurbaskanina taninan yetkilerle sistemin
“adeta bir yari-bagkanlik rejimi haline getirildigi yorumuna,
Anayas2nin  kurdugu yasama-ytiriitme iligkilerini bir “aksak
baskanlik hitkiimeti” olarak degerlendirilmesine varan cesitlilikte

goriisler ortaya ¢ikmigtir?.

Anayasal diizeyde yiiriitme organinin giiglendirildigi, en net
sekliyle, kurumlarin isleyisinde merkezi bir konuma yerlesen
Cumbhurbagkaninin statiisiinde goérilmiistii. Cumhurbagkanina
yasama, yargl ve yuriitme alanlarina iligkin olarak taninan genis
anayasal yetkilerin yani sira olaganiistii dénemlerde de onemli
yetkiler verilmistir. Cumhurbagkaninin tek basina yapug: islemler
gibi, olaganiisti donemde Cumhurbagkaninin bagkanliginda
toplanan Bakanlar Kurulu'nun ¢ikardigi kanun hitkmiinde
kararnameler yargt denetiminin digindadir. Yirtitme, olagan
dénemde de, “llkenin ulusal siyasetini belirlemek ve uygulamak

icin ihtiya¢ duydugu biitiin siyasal ve idari araglara sahiptir”.

1 Necmi Yiizbagioglu, “Cumhuriyetin 75 Yilinin Devletin Ana Kurulusu Yoniinden
Degerlendirilmesi”, Cumhuriyet’in 75. Yil Armagani, Istanbul Universitesi, [stanbul
1999, 5.256.

2 Ersel Aldabak, “57. Hiikiimet Dénemindeki Bazi Gelismeler Isiginda 1982
Anayasasinda Cumhurbagkani”, Istanbul Universitesi Hukuk Fakiiltesi Mecmuast,
CiltLX, Say1:1-2, Y1l:2002, s.4.
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Daha o6nce higbir Tiirkiye Cumbhuriyeti Anayasasi yiiriitme

giiciniin yetkilerini bu derece artirmamistir®.

Devlet bagkanini sembolik yetkilerle donatan klasik parlamenter
rejim uygulamasindan farkli olarak Anayasa’nin, Cumhurbagkanini
yasama kargisinda gii¢lendirmesine 6rnek olarak, Meclis segimlerini
yenileme yetkisi gosterilebilir. Anayasa’nin 116. maddesi; segimlerin
yapilmasindan itibaren kirkbesgiin icinde hitkiimetin kurulamamast
ya da diigmesi halinde giivenoyu alamamasi, Cumhurbaskanr’nin
secimleri yenileme karari almasina olanak tanimaktadir. Nitekim,
Cumhurbagkani, 7 Haziran 2015 segimlerini izleyen siirecte bu

yetkisini kullandu.

Yiirtitmenin giicliligiini iki yonli ele almak gerekmektedir:
Bunlardan birincisi, yiiritmenin yasama ve yargi karsisindaki
konumuna iliskindir. Ikincisi ise, yiiriitmenin sivil toplum ve
bireyler tizerindeki etkinligi seklinde belirtilebilir. Birinci yon
anayasal diizenlemeler ile belirlenirken, ikinci yon ¢ogunlukla yasal
ve yasa altt diizenlemelerle ortaya ¢ikmaktadir. Yiirtitmenin, yasama
ve yargt karsisindaki konumuna anayasal diizlemde ve salt ifadelere
bakildiginda, siyasal ve hukuksal gerceklik anlagilamamaktadir.
Dolayisiyla yiiriitmenin gergek niteligini ortaya ¢itkarmak igin
Tiirkiyede devlet organlarinin ve islevlerinin kargilikli konumlarinin

irdelenmesi gerekmektedir®.

3 Ibrahim O. Kaboglu, “Tiirkiyede Anayasal Reformlar Uzerine”, Anayasa Reformlari
ve Avrupa Anayasas, Tiirkiye Barolar Birligi Insan Haklart Uygulama ve Arastirma
Merkezi, Ankara 2002, 5.58,59.

4 Liith Duran, Tiirkiye Yonetiminde Karmasa, Cagdas Yayinlar1., Istanbul 1988, s.48-
50.
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Yasamanin hizli ¢alisurilmasinin - saglanmasina yonelik 1982
Anayasasi’'nda yer alan diizenlemeler, yilirtitmenin giiglendirilmesi
egiliminden kaynaklanmaktadir. Yasa yapma siirecinin kisaltlmast,
toplantt yeter sayisimin  disgiiriilmesi - seklindeki  diizenleme
ornekleri, yasamaya iliskin gozitkse de gercekte yiiriitmeyi 6ne
ctkaran, Parlamentonun Yirtitme giidimiinde hizli ¢alismasini
saglamaya yonelik diizenlemelerdir®. Yasamaya yonelik belirtilen
diizenlemelerin yaninda, Anayasada yiirtitmenin gorev olma ile
birlikte ayni zamanda yetki olarak tanimlanmis olmasi, yiirtitmenin

giiclendirilmesine 6rnektir®.

1982 Anayasast doneminde, yiirlitmenin yasama aleyhine
giiclenmesinin bigimleri arasinda kanun hitkmiinde kararnameler
rejimi yer almaktadir. Ozellikle, olaganiistii hal kanun hiikmiinde
kararnamelerin, siyasal ve hukuksal denetiminin yetersizligi
tizerinden yiriitmenin giiclenmesi olanagi yaraulmistir’. Kanun
hitkmiinde kararnamelerin yiirtitmeye artu gii¢ kazandirmast,
yasamanin bu konudaki geri duruguyla birlikte, yasama yetkisinin

devri sonucuna neden olmaktadir®.

5 Yavuz Sabuncu, Anayasaya Giris, 8.Bast, Imaj Yayinlari., Ankara 2002, 5.204.

6 Mehmet Turhan, Hiikiimer Sistemleri ve 1982 Anayasasi, Dicle Universitesi Hukuk
Fakiiltesi Yayinlari, Diyarbakir 1989, 5.95.

7 Bakir Caglar, “Iktidar Yapisinda “82 Formiilii” ve Karsi-Tezler”, Idare Hukuku ve
{limleri Dergisi(Prof. Dr. Liitfi Duran’a Armagan), Say1:1-3, Yil:9, 1988, 5.60.

8 Turgut Tan, “Tiirk Hukukunda Kanun Hiikmiinde Kararname Uygulamast ve So-
runlar”, Prof. Dr. Latif Cakici'ya Armagan, Ankara Universitesi Siyasal Bilgiler Fakiil-
tesi Dergisi, Cilt:50, No:1-2, Ocak-Haziran 1995, 5.353.
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1982 Anayasast doneminde, olaganiistii yonetimde yiirtitmenin
yetkilerini, yasama ve yargt organlarini biiyiik oranda bertaraf
ederek kullanmast ile yargt denetiminden muaf tutulan Olaganiistii
Hal Kanunu ile olaganiistii hal kanun hitkmiinde kararnameler,
yaratilan hukuksuzluklarla, ciddi sorunlara neden olmustur.
Olaganiistii hal kanun hitkmiinde kararnamelerin hukukiliginin,
Anayasadaki engellemeyle tartgilamiyor olmasi, bugiin de biiyik

magduriyetlere yol agmaktadir.

Hak ve ozgiirliklerin sinirlandirilmast sistemi ile ilgili 1982
Anayasas’nin getirdigi temel ayrim, yani olaganiistii yonetime
yonelik diizenlemelerin olagan donemden bitiiniyle ayrilmig
olmasi 6zelligi, kanun hitkmiinde kararnameler i¢in de gecerlidir.
Olaganiistii hal kanun hitkmiinde kararnameleri, Anayasa'nin
91. maddesindeki diizenlemenin disinda tutulmustur’. Kanun
hitkmiinde kararnameler konusunun diizenlendigi Anayasa'nin 91.
maddesi, olagan kanun hitkmiinde kararnameler icin 6ngérdigi,
temel hak ve ozgiirliikler ile siyasal hak ve ozgiirliikler alaninin
diizenlenemeyecegi seklindeki konu sinirini ve yetki yasasi sartini,
olaganiistii hal kanun hitkmiinde kararnameler i¢in aramamaktadir.
Dolayisiyla, Anayasal diizeyde, olaganiistii hal kanun hitkmiinde

kararnameler ile, yiiriitmeye ilk el diizenleme alani yaratulmigtir'®.

9 Fazil Saglam, “KHK Cikarma Yetkisinin Sinirlari uygulamanin Yayginlasmasindan
Dogabilecek Sorunlar”, Anayasa yargist 1, Anakara 1984, 5.262.

10 Necmi Yiizbasioglu, Tiirkiyede Kanun Hitkmiinde Kararnameler Rejimi,Beta
Yayinlart., Istanbul 1996, 5.176.
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Olaganiistii  hal rejiminde Cumhurbagkanliginda somutlagan
yurtitme, kanun hitkmiinde kararnameler {izerinden neredeyse
stnirsiz bir gii¢ kazanmaktadir. Olaganiistii yonetim, yiiriitmenin
dogrudan Anayasadan aldigi giicle, yetkilerini denetimsiz bir

sekilde kullandigt alani olusturmaktadir.

Olaganiistii hal kanun hitkmiinde kararnamelerin yargisal denetimi
oniindeki engel ise, dogrudan Anayasa hitkmiidiir. Anayasa'nin
148/1 maddesine gore; “...olaganiistii hallerde, sikiydnetim ve savag
hallerinde ¢ikarilan kanun hitkmiinde kararnamelerin sekil ve esas
bakimindan Anayasaya aykiriligi iddiastyla, Anayasa Mahkemesinde
dava agilamaz.” Denetim yoklugu nedeniyle, olaganiistii hal kanun
hitkmiinde kararnamelerin uygulandiklart olaganiistii yénetimde,

ylrlitme organi, siyasette ve idarede sinirsiz belirleyicidir.

Sonug olarak, merkezi siyasal iktidari kullanan yiiriitme, 1982
Anayasasi’'nda yasama ve yargi karsisinda giiclendirilmis, bir 6lgiide
yasamadan bagimsizlasmis ve hukuk devleti ilkesi cercevesinde
etkili olmasi beklenen yarginin frenleyici etkinliginden arinmis bir

yapiya kavusturulmugtur''.

11 Muzaffer Sencer, “1961 Anayasasindan 1982 Anayasasina”, Insan Haklar1 Yillig,
Cilt:5-6, 1983-1984, 5.31.
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B. Secim Sistemi ve Siyasi Partiler Rejiminin Olanak Sagladig
Lider Endeksli Siyaset Yontemi

Tirkiyede siyasal partilere iliskin mevzuat ve isleyis, partide
liderin tek belirleyici konuma gelmesine neden olmaktadir. Parti
ici demokrasideki sorunlar, lider disindaki aktorlerin kararlardaki
etkinligini son derece dalatmaktadir. Se¢im sisteminin yarattg:
sonuglar da Parlamentoda liderde odaklanan siyasi isleyise yol
agmaktadir. Bu durumun iktidar partisi agisindan gdriiniimii ise

cok daha belirgindir.

Segim sistemi olarak, Tiirkiyede uygulanmakta olan %10 barajli
nispi temsil sistemi, baraj oraninin yiiksek olusu nedeniyle,
biytik partiler disindaki partilerin Parlamentoda yer almasini
onlemektedir. %10 iilke baraji, se¢im sistemini ¢ogunlukcu bir
sisteme doniistiirecek derecede yiiksek bir orandir. Kiigiik partileri
destekleyen se¢menlerin temsili son derece zayiflamaktadur.
Yonetime demokratik kaulim bakimindan bu sorun, diger
demokratik yollara iliskin tikanikliklarla birlikte, daha da siddetli
hissedilmektedir. Se¢men, istemedigi halde hi¢ degilse Parlamentoya
girme sansi olan partilere y6nelmek durumunda kalmakta,
dolayisiyla gergek bir tercih ortaya koyamamaktadir. Bu duruma,
on secim yerine, adaylarin parti merkezlerince belirlenmesi hali
eklendiginde, se¢gmen iradesinin sinirli yansimasi orani bir kat daha
artmakreadir. Parti i¢i demokrasinin saglanamamasi, milletvekili
adaylarinin belirlenmesinde tabanin hi¢ bir katkisinin olmamasi,
se¢meni, genellikle kendisine siyasi parti lideri tarafindan dayatulan

adaylar1 tercihe zorlamaktadir. Dolayisiyla se¢men gogunlukla,
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Parlamentoya girme sanst yiiksek olan partilerin, yine parti
merkezi tarafindan belirlenmis olan adaylarint se¢mek iizere oy

kullanmaktadir'?.

Uygulanan secim sisteminin ve siyasal partiler rejiminin Turkiye’yi
demokratik siyasal isleyisten uzaklagtirmasinin, altyapida bazi
nedenleri bulunmaktadir. Tirkiye, toplumsal boyutta ¢ogulcu
ozellige sahiptir. Toplumdaki derin ve kalici 6zelliklere sahip,
etnik, dinsel, dilsel ve kiltiirel farkliliklar, heterojen bir yapi
yaratmugtir. Farkls siyasal taleplerle birlikte bu durum, béliinmiis
toplum yapist olarak da adlandirilabili. Bu tiir bir toplum
agisindan, uygulanmakta olan ¢ogunlukcu rejime kaymis secim
sitemi, siyasal temsilde biiyiik adaletsizliklere neden olmakrta, farkl:
toplum kesimlerinin ulusal temsilini zaman zaman olanaksiz hale

getirmektedir.

Tirkiye'de temsili demokrasi ve demokratik toplum kavramlar:
Anayasal diizeyde ongoriildiigii halde, %10 iilke baraji gibi bu
iki kavrami birbirinden uzaklastiran yontemler de sistemin icine
yerlestirilmis oldugu i¢in, olusturulan bu sistem, ¢ogulcu toplum
tabanina oturtulamamaktadir. Sorun, ¢ogulcu toplumsal yapidaki
egilimlerin, “siyasal ¢ogulculuk diizlemine” yansitilamamasi

noktasindadir??.

12 Sevtap Yokus, “Tiirkiye'de %10 Segim Barajina lligkin Hukuksal ve Siyasal
Tartigmalar”, Hukuk ve Adalet Elestirel Hukuk Dergisi, Yil:4, Sayr:11, Yaz 2007, 5.299,
300.

13 Ibrahim O. Kaboglu, Anayasa Hukuku Dersleri (Genel Esaslar), 3.Baski, Legal
Yayinlari, Istanbul 2006, 5.192.
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Cogunlugu tek basina iktidara tasima olanag: yaratan Tuirkiye'deki
se¢im  sistemi uygulamasinin  bir diger boyutunu, se¢im
oncesinde milletvekili adaylarinin belirlenmesi sirasinda parti
ici demokrasinin olmayist nedeniyle, parti iginde liderin giiglii
kilinmasi olusturmaktadir. Liderin giicii, daha se¢imlere girmeden,
aday belirleme asamasinda goriilmektedir. Parti lideri, milletvekili
adaylarini tek bagina belirlemektedir. Bu demektir ki; gogunlugun
olusturdugu iktidar partisi lideri, aslinda parlamento ¢ogunlugunu
da tek basina belirlemektedir. Ayni zamanda hiikiimeti olusturan
parlamento ¢ogunluguna sahip parti bakimindan ise, parlamento
cogunluguna da hakim bir lider sonucu kaginilmazdir'. Denebilir
ki, yasama giictiniin tam olarak kullanilamamasi, milletvekillerinin
adaylik siirecinde baglamaktadir. Milletvekilligi sirasinda da
“lidere yakinlik” her tirli uzmanligin ve iretkenligin yerini
almaktadir. Liderin ¢evresinde, “ilk cember”, “ikinci ¢ember” gibi
yapilar olusmaktadir. Lidere yakinlik i¢in, disiincelerden hatta
kisiliklerden bityiik 6diinler verilmektedir. Partilerin yetkili kurullart
calisrilamamakta, milletvekilleri politika disina  itilmektedir.
Parti i¢i demokrasinin olmamasi yasama islevini biiyiik oranda
engellemektedir. Belirtilen nitelikteki milletvekillerinden olusan
parlamento ¢ogunlugunun, yasama islevini gercek anlamiyla yerine

getirmesi ve hitkiimeti denetimi olanaksiz hale gelmektedir®.

14 Sevtap Yokus, Tiirkiye'de Yiiriitmede Degisen Dengeler, Yetkin Yayinlari, Ankara
2010, s. 127.

15 Yakup Kepenek, “Neden Aday Olmadim?”, Cumhuriyet Gazetesi, 11 Haziran
2007.
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Siyasal partilerde liderlerin genellikle, iktidarlarini koruma ve
artirma; Uyelerin ise, bunu engellemek yerine, giiclendirme
egiliminde olmalarinin  derecesi partilerin  niteligine gore
degismektedir. Partilerin nitelikleri; partinin sosyal bilesimi,
parti Gyelerinin demokrasi inanci, parti yapist gibi birgok
etkeni icermektedir'®. Tiirkiyede, parti liderinin milletvekilleri
tibzerindeki etkisi, “patronaj sistemi” olarak tanimlanabilir. Bu
sistem, parti liderini degismez hale getirmektedir. Milletvekillerini
belirlemede tek yetkili olan parti liderine baglilik esas olmaktadir. Bu
nedenle, milletvekilleri bakimindan, parti liderini etkileyebilecek,
yonlendirebilecek yatay birlesmeler de ortaya ¢ikamamakeadir.
Dolayisiyla partiler, toplumsal degisim kargisinda yeni bakis agilari
olusturamiyor, siyasal sorunlar karsisinda ¢oziimler {iretemiyor
haldedirler. Toplumsal ve siyasal sorunlar karginda ¢oziimler
tiretmesi beklenen milletvekillerinin, sinirl ilgisi ya da tamamen
duyarsizlig1 biiyiik oranda liderin, elindeki biiyiik giicle, partisine
bagli milletvekillerini engelleyici konumunun sonucu olarak ortaya

¢tkmaktadir'”.

Siyasal partilerin yerel orgiitlenmeleri de ancak se¢cim dénemlerinde
faaliyette bulunmakrtadirlar ve bu nedenle etkisiz kalmakrtadirlar.

Siyasal partilerin ekip ve programlari, gériinmez haldedir.

16 Maurice Duverger, Siyasi Partiler, ¢eviren: Ergun Ozbudun, Dérdiincii Basim,
Bilgi Yayinevi, Ankara 1993, 5.190.

17 1lter Turan, “Tiirkiye'de Parlamenter Sistemin Sorunlart ve Coziim Onerileri” Semi-
neri, Tiirkiye Isveren Sendikalart Konfederasyonu 35.Yil, Ankara 1997, 5.60.

74



Tiirkiye'de Siyasal Siireclerin Anayasal Diizleme Yansimalan

Parti tyeleri, siyasal karar alma siirecine katilamamaktadirlar.
Isleyen bir parti mekanizmasinin olmayisi, lider sultasinin
olusmasinin temel nedenlerindendir. Lider sultasinin olusumu,
sadece siyasal partiler mevzuatiyla agiklanamaz. Liderin yaninda
bulunan ¢ekirdek kadronun, demokratik bir tutum takinamamasi

da lider sultasinin olusumuna neden olmaktadir!®,

Tiirkiyede secim sistemi ve bu kapsamda parti i¢i demokrasinin
olmayisi, siyasi parti liderlerin artan giiciniin asil nedenini
olusturmaktadir. Bu baglamda, Mecliste ¢ogunluga sahip, ayni
zamanda tek bagina hiikiimeti kurma olanagina kavusmus olan
partinin liderliginin, parti i¢indeki giicii, uygulanan se¢im sistemi
ile birlikte, ¢ogunlugun tek temsilcisi roliine doniismektedir.
Cogunluga dayali hitkiimet ve hiitkiimette tek belirleyici olan parti
liderinin, siyasal yasami da tek basina yonlendirmesi, demokratik
toplumun temelini olusturan ¢ogulcu yapida gerilimlere neden
olmaktadir. Gerilimler bir yandan da siyaseti ydnlendiren
egilimlere dontismektedir. Bu nedenle, liderler gerilim politikasina
yonelmekte, toplumsal kirilmalara ve kutuplagmalara neden

olabilecek catigmali politikalari izlemektedirler.

18 Murat Yanik, Parti I¢i Demokrasi, Beta Yayinlari, Istanbul 2002, 5.155,156.
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I1. TORKIYE'DE 0ZGURLUKCU DEMOKRATIK ANAYASA

iHTiYACI
1982 Anayasasi gecirdigi cok sayida degisiklige ragmen, ozgirliikleri
daraltan iceriginden, birey karsisinda devleti 6nceleyen 6ziinden
tam olarak arindirilamadi. Demokratik yeni bir anayasa ihtiyaci
hep siirdii. 2000’1i yillarin bagindan 2015’e kadar bu yonli ¢aba ve

caligmalar yogundu.

A. Anayasa'nin Hak ve Ozgiirliikleri Sinirlayici, Yasaklayici,
Askiya Alici Rejimi

1982 Anayasas’nin  oziinii  igeren Baglangic  kismindaki
ozgirliiklerin sinirlarina yonelik belirlemeler karsisinda, Anayasanin
stnirlamalar ve yasaklamalar konusunda ciddi sorunlar tasidigt
goriilmektedir. Ornegin, besinci paragraftaki “Higbir faaliyetin
Tirk milli menfaatlerinin, Tirk varliginin, Devleti ve lkesiyle
bolinmezligi esasinin, Tirkliigiin tarihi ve manevi degerlerinin,
Atattirk milliyetciligi, ilke ve inkilaplari ve medeniyetciliginin
karsisinda koruma goéremeyecegi...” belirlemesi icerigindeki
oznel degerlendirme konularinin ayrinuli formiilii, ayni zamanda

Anayasa’'nin ruhunu gostermektedir.

Baslangicta yer alan ilkelerin Anayasanin 2. maddesi geregince
Cumbhuriyetin temel nitelikleri arasinda sayilmasi ve degistirilemez
hitkkiimler kapsaminda olmasi, bu ilkelere, Anayasadaki kurallar

arasindaki sinirlamada iistiinliik saglandigi anlamina gelmektedir®.

19 Mustafa Kogak , “ Cumhuriyetin Temel Niteliklerinin Belirlenmesinde anayasanin
Baslangicinda Yer Alan Ilkelerin Hukuksal Degeri , Askeri Yitksek Idare Mahkemesi
25.Y1l Armagani, 1998 5.203.
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Bu agidan bakildiginda, 1982 Anayasas’nin ruhunun ortaya
koydugu hak ve ozgiirliiklerin darlik derecesi agik¢a anlagilacakur.

1982 Anayasast, 2001 degisiklikleri oncesinde, hak ve 6zgiirliiklerle
ilgili “katmerli sinirlama sistemi’ni benimsemisti. 1982 Anayasasi
13. maddesindeki, “bu maddede yer alan genel sinirlama sebepleri
temel hak ve 6zgiirliklerin timi icin gegerlidir” geklindeki
ifadeyle, temel hak ve ozgiirliklerin tiimi i¢in genel sinirlama
hitkmiine yer verilmigstir. 2001 degisikliklerinden 6nceki genel
stnirlama hitkmii ile, 6zgiirlitk kural-sinirlama istisna temel ilkesi
bozulmustur. 13. madde icerigindeki genel sinirlama nedenleri,
nesnel bir sekilde icerigi belirlenebilecek tiirden nedenler degildir.
Sinirlama kavramlarindaki bolluk ve igeriklerinin belirsizligi, siyasal
karar organlarinin takdir alanini genigletmistir®®. Bu durum, takdir
alanini denetleyebilecek olan yargi organinin, yargisal denetimini de
biiyiik oranda giiglestirmistir. Genel sinirlama hitkmii ve sonuglari,
1982°den 2001 e kadar yuriirlitkte kalarak, hak ve 6zgiirlitk alanini

son derece daraltmistir.

Genel sinirlama hitkmii yaninda ikinci sinirlama bigimi, her hak
ve Ozgiirligiin kendi diizenlendigi hitkiim kapsamindaki sinirlama
nedenleri ile sinirlanabiliyor olmasidir. Hak ve 6zgiirligiin,
ong6rildigi hemen her anayasal hitkiim ayni zamanda ilgili hak
ve ozgiirlik icin o hak ve 6zgiirligiin niteligine uygun sinirlama

nedenlerini de belirlemistir.

20 Biilent Tanér, 1ki Anayasa 1961-1982, Beta Yayinlari, Istanbul 1986, s.134-136.
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Anayasanin 14. maddesi, sinirlamanin otesinde, genel yasaklama
hitkmii niteligindedir. “Temel hak ve hiirriyetlerin  kotiiye
kullanilamamasi® bagligt alunda diizenlenen bu hitkiim de,
diger sinirlama hitkiimleri gibi, Devletin bireye karst korunmasi
anlayisinin, yani 1982 Anayasasini ortaya ¢ikaran temel egilimin

bir sonucudur.

1982 Anayasasinin sinirlama rejimi kapsaminda diistintilen 14.
madde hitkmii; Anayasa koyucu tarafindan, 13. maddedeki genel
stnirlama nedenleri ve hak ve 6zgiirliiklerin kendi maddelerindeki
stnirflama nedenleriyle de sinirlanabileceklerini  belirledikten
sonra “l¢tincii emniyet kayigi” olarak ihmal edilmeyen “genel bir

yasaklama ve yapurim hitkmidiir” 2.

1982 Anayasasinin 14. maddesi 2001 Anayasa degisiklikleri
oncesinde ayrintult bir sekilde hak ve 6zgiirliiklerin yasaklanan
kullanim bicimlerini belirlemistir. Buna gore; “Anayasada yer alan
hak ve hiirriyetlerden higbiri, Devletin tilkesi ve milletiyle bliinmez
bitiinligiinii bozmak, Tiirk Devletinin ve Cumhuriyetinin varligini
tehlikeye diistirmek, temel hak ve hiirriyetleri yok etmek, Devletin
bir kisi veya ziimre tarafindan yonetilmesini veya sosyal bir sinifin
diger sosyal siniflar tizerinde egemenligini saglamak veya dil, 1rk,
din ve mezhep ayirimi yaratmak veya sair herhangi bir yoldan bu
kavram ve goriislere dayanan bir devlet diizenini kurmak amaciyla
kullanilamazlar.” 14. maddenin ilk fikrasinda kotiiye kullanim

olarak nitelendirilerek, yasaklanan kullanim bigimlerinin tiim

21 Tanér, Iki Anayasa, ...s.135.
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temel hak ve 6zgiirliiklere yoneldigi aciktir. Maddenin konulmasi
ile giidiilen temel amag hak ve 6zgiirliiklerin 6zellikle de diisiince
ozgiirliginiin kullanim alaninin daralulmasi olmugtur*>. Maddenin
bu yonlii amaci, aslinda Anayasanin hazirligs sirasinda, Danigma
Meclisi Anayasa Komisyonu'nun yazdigi gerekge iceriginde
mevcuttur. Buna gore; “ Bu maddenin birinci fikrasiyla, hak ve
hiirriyetlerin kotiiye kullanilmasi 6nlenmektedir. Fikrada hak ve
hiirriyetlerin ne gibi kot kasitla kullanilamayacagi sayim yoluyla
gosterilmistir. Her ne kadar, 6nceki maddede yer alan genel ve 6zel
nedenlerle gergeklestirilen sinirlamalar, hak ve hiirriyetlerin kotiiye
kullanilmasini 6nleyebilir ise de; bazi hallerde kanun hiikiimlerine
uygun olarak kullanilan bir hiirriyetin esasinda bagka bir kasit
giitmesi ve bu kasitin da fikrada belirtilen yasak amaclara yonelik
bulunmast her zaman miimkiindiir. Mesela, Tiirkiye'de Tiirkgeden
baska bir dille yayimlanan stirekli yayinin boliciilik; yahut dini

yayinin mezhep ayrimi yaratmak kastini giitmesi gibi”*.

Bu gerek¢eden maddenin, belirli yondeki diisiince agiklamalarina
yonelik yasaklama amaci agik¢a anlagilmakrtadir. 1982 Anayasasinin
genel yapisina uygun olarak, ozellikle 2001 degisiklikleri 6ncesinde
14. madde birey karginda devletin korunmasini hedeflemektedir.
“Ozgiirliikgii ve gogulcu demokratik diizen”in korunmasini asan bu
hitkiimle, militan demokrasi anlayisinin temel amaci da agilmistr.

Devletin korunmasi, hak ve 6zgiirliklerin korunmasindan onde

22 O. Korkut Kanadoglu, Tiirk ve Alman Anayasa Yargisinda Anayasal Degerlerin
Catsmast ve Uyumlagtirilmast, Beta Yayinlari, Istanbul 2000, 5.27.

23 Mehmet Akad-Abdullah Digkol, 1982 Anayasast Madde Gerekgeleri ve Maddelerle
Hgili Anayasa Mahkemesi kararlari, Alkim Yayinlari, Istanbul 1998, 5.83.
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tutulmustur. 14. madde kapsaminda “temel hak ve hiirriyetleri yok
etme amact’, fiilen ve dogrudan dogruya bagkalarinin haklarina
zarar verip vermedigi gozoniine alinmadan belirtilmistir. Bu
baglamda, anayasal ideoloji disindaki goriislere dayal: etkinliklerin

tiimii gergekte yasaklanmigtir.

Ozellikle 2001 Anayasa degisiklikleri oncesinde, Tiirkiye
Cumhuriyeti Anayasasinin 13. ve 14. maddeleri, Avrupa Insan
Haklar1  Sozlesmesinde karsiliklari  bulunmayan  hiikiimler
arasinda gosterilmektedir®. Anayasanin 14. maddesinde, tiim
hak ve ozgiirliiklere uygulanabilecek genel yasaklama nedenleri
gosterilmistir. Avrupa Birligi'ne uyum siireci caligmalari kapsaminda
yapilan 2001'deki Anayasa degisikliklerden sonra da, Anayasanin
genel yasak hitkmiinii igeren 14. maddesi, Avrupa Insan Haklart
Sozlesmesi'ndeki muadili oldugu agiklanan hitkme (17. madde)
benzetilememis, genel yasaklama icerigini korumustur. 14.
madde icerigindeki yasaklama hitkmii, 6zgiirlikkler aleyhine 13.
maddedeki genel sinirlama hitkmiinden daha ileri bir tutuma

neden olmaktadir.

Sinirlamada yasa koyucu, sinirlama yéniinde zorunluluk altinda
olmayip, tersine bir takdir yetkisine sahip oldugu halde,yasaklamada
yasa koyucunun bir takdir yetkisi bulunmadig: i¢in, Anayasadaki

yasaklamalar  dogrultusunda  diizenlemeler — yapmak ve

24 Mustafa Erdogan, Demokrasi, Laiklik, Resmi Ideoloji,Z.baskl, Liberte Yayinlari, An-
kara 2000, 5.367,368.

25 Biilent Tandr, Tiirkiye’ nin Insan Haklart Sorunu, BDS Yayinlari, Istanbul 1990,
5.336.
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yaptirimlarint koymak zorunlulugu vardir®.

1982 Anayasasi hak ve ozgiirliiklerin kétiiye kullanilmasi yasagini
diizenleyen genel yasaklama hitkmii 14. madde diginda kimi
hitkiimlerinde, bazi hak ve ozgiirliikler i¢in 6zel kotiiye kullanma
yasaklart ongormektedir. Genel yasaklama hitkmii, Anayasadaki
tim hak ve ozgiirliikler icin gegerli ise, bu yola neden gidildigi

anlasilamamaktadir.

Ayrica kotiiye kullanma yasagi getirilmeyen bir ¢ok hak ve 6zgiirlitk
icin de, yasaklama nedenlerine dayal: sinirlamalar ondorildagi
icin, yasaklama orgiisiiniin olduke¢a sik dokundugu kesin olarak
belirtilebilmektedir””. 14. madde icerigindeki yasaklarin tiim hak
ve Ozgiirliiklere sirayet ettigi gercegi karsisinda, ornegin “devletin
tilkesi ve milletiyle boliimez biitiinligi” yasaklama nedeninin
Anayasadaki tiim hak ve 6zgiirliikler bakimindan gegerli oldugunu

vurgulamak gerekir.

1982 Anayasasinin  6zellikle 2001 degisiklikleri oncesine ait
sinirlama sistemi, insan haklarina iliskin standartlara aykirt diisen
yasaklamalar niteligindedir. “Anayasal yasaklar” seklinde formiile
edilebilecek olan bu hiikiimler, 1982 Anayasas’'nda temel hak ve

ozgiirliiklerin genel rejiminin 6ziinii olusturmaktadir®.

26 Necmi Yiizbagioglu, Tiirk Anayasa Yargisinda Anayasallik Bloku, Istanbul Universi-
tesi Hukuk Fakiiltesi Yayini, Istanbul 1993, 5.215,216,217.

27 Sevtap Yokus, Avrupa [nsan Haklar1 Sézlesmesi'nde ve 1982 Anayasas’'nda Hak ve
Ozgﬁrlﬁklerin Kétitye Kullanimi, Yetkin Yayinlari, Ankara 2002, s. 174.

28 Oktay Uygun, 1982 Anayasastnda Temel Hak ve Ozgiirliiklerin Genel Rejimi,
Istanbul 1992, 5.192.
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2001 Anayasa degisiklikleri kapsaminda 13. maddede hak ve
ozgiirlikler lehine 6nemli degisiklikler olmus, 14. maddede
yasaklama nedenlerinin bir kismi elenmistir. Bununla birlikte, bu
hiikiimlerin neden oldugu sinirlama ve yasaklama rejiminde sadece
gorece bir iyilesme saglanmis, Anayasanin hak ve ozgirlikleri
daraltan icerigi tamamen donustirilememisti. Nitekim bu
nedenle, hak ve ozgirlikkleri 6nceleyen Anayasa gereksinimi

siirmektedir.

Genel sinirlama hiitkiimleri arasinda bulunan Anayasanin 15.
maddesi ise, hak ve ozgiirliklerden sapma anlamina gelmekte
ve olaganiisiit hallerde hak ve 6zgiirliiklerin durdurulabilecegini
ongormektedir. 15. madde hitkmii ile, hak ve ozgirliiklerin bir
biitiin olarak durdurulabilmesine olanak taninmus, biitiin hak ve
ozgiirliiklere siyasal iktidarin miidahale olanag anayasal diizeyde
saglanmigtir. Bu hiikmiin gerek anlami, Avrupa Insan Haklart
Sozlesmesi’'nin kosut 15. madde hitkmii bagliginda yer alan “askiya

alma”dur.

1982 Anayasasinin  15. maddesi'ndeki “ savas, seferberlik,
stkiydnetim veya olaganiistii hallerde, milletlerarast hukuktan dogan
yukiimlilikler ihlal edilmemek kaydiyla, durumun gerektirdigi
olctide temel hak ve hiirriyetlerin kullanilmast kismen veya tamamen
durdurulabilir veya bunlar i¢cin Anayasada 6ngériilen giivencelere
aykirt tedbirler alinabilir.” hitkmiinde yer alan “durdurma” terimi
oziinde farkli bir rejimi barindirmaktadir. Durdurma ya da hakkin

sagladig1 olanaklarin kaldirilmasi, Anayasal giivencelere aykirt en
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agir 6nlemdir®.

15. maddeden anlagildigina gore, olaganiistii hal rejimlerinde,
Anayasanin diger maddelerinde belirtilen hak ve 6zgiirlikler icin
ozgii glivenceler gecerli olmayacakur. Olaganistii hal rejimlerinde
sadece hak ve 6zgiirliiklerin askiya alinmasint 6ngoren 15. madde

uygulanacakur.

Olagan hallerde 13. madde ile sinirlanabilen hak ve 6zgiirliikler,
olaganiistii hallerde 15. madde ¢ergevesinde ve sinirlandirilmanin
otesinde askiya alinabilecektir. Yani, 1982 Anayasasi i¢ ice ge¢mis
iki sinirlandirma rejimini igermektedir®®. Ancak olaganiistii rejime
ozgii olusturulan normlarin tamaminin, 15. madde igeriginde
belirlenen “uluslararasi hukuktan dogan yiikiimliliklere aykiri
olmamasi” ve “6lciiltilik ilkesini” ihlal etmemesi sartur. Ancak,
olaganiistii rejim uygulamasinin, etkin yargisal denetiminin

Anayasa geregince yapilamamasi, giivence kriterlerini anlamsiz

kilmaktadir.

1982 Anayasasinin 15. madde kapsaminda getirdigi olaganiistii
rejim diizenlemesi, olaganiistii rejime iliskin diger maddelerle
birlikte, hak ve 6zgiirliikler bakimindan adeta bagimsiz ve Anayasa

cercevesini agar nitelikte bir rejim gériintimtindedir’'.

29 Tekin Akillioglu, “Temel Haklarin Durdurulmasi”, Bahri Saver’ ya Armagan, Miilki-
yeliler Birligi Vakfi Yayinlari 7, Ankara 1988, 5.63, 64.

30 Fazl Saglam, “ KHK Cikarma Yetkisinin Sinirlar1 Uygulamas: Yayginlasmasindan
Dogabilecek Sorunlar “ Anayasa Yargist 1, Ankara 1984, 5.262.

31 Fazil Saglam, “1982 Anayasasi’'nin Temel Hak ve Ozgﬁrh’ikler Bakimindan Getirdigi
Sorunlar”, Bahri Saver'ya Armagan, Miilkiyeliler Birligi Vakfi Yayini, Ankara 1988, 5.436.
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Olaganiistii rejim uygulamasi sirasinda, hak ve ozgiirlikklerin askiya

alinmasinda 15. madde esas alinmaktadir??.

Aslinda, 1982 Anayasasinin 15. maddesi, Avrupa Insan Haklari
Sozlesmesi’nin 15. madde hitkmiine kosut iceriktedir. Sozlesme’ye
Tirkiye'nin taraf olusu ve niteligi geregi Sozlesme’nin dogrudan
uygulanabilir olmasi, 1982 Anayasasinin 15. madde hitkmiiniin,
Avrupa Insan Haklari Sézlesmesi’'nin 15. madde hiikmii ve bu
hitkiimle ilgili i¢tihat dogrultusunda uygulanmasini gerektirdigi*
halde, Avrupa Insan Haklari Mahkemesi’nin saptadigi iizere,
gecmis uygulamalarinda tam tersi gerceklesmistir.  Yargisal
denetimi yapilamayan Anayasa alu diizenlemelerle ve 6zellikle
olaganiistii hal kanun hitkmiinde kararnamelerle birlikte ele
alindiginda, Anayasanin ve hukuk dig1 bir rejime a¢ilmistir. Hukuk
dist uygulamalar nedeniyle ortaya ¢ikan hak ihlalleri, Avrupa Insan
Haklar1 Mahkemesi’nin bu yondeki ¢ok sayida karariyla tespit

edilmistir.

32 Yilmaz Aliefendioglu, “Anayasa Yargisi Agisindan Olaganiistii Yonetim Usiilleri”,
Amme [daresi Dergisi, C:25, S.2, Haziran 1992, 5.30.

33 Miimtaz Soysal, 100 Soruda Anayasanin Anlami, 8.Bask1, Gergek Yayinevi, Istanbul
1990, 5.201.
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B. 2015 Secimlerine Kadar Demokratiklegsme Yoniinde Anayasal
Arayiglar

2015’te Tirkiyede, genel secimler doneminden onceki siirecte
yapilan yeni anayasa ¢alismalarinin icerikleri, hak ve 6zgiirliikklerin
oniniin acilmast yoniinde 6rtiismekteydi. Anayasal kurumlarin
olusumu ve ¢alisma yontemi konusunda bir takim farklt éneriler
bulunmakla birlikte, 1982 Anayasasinin ilerisinde, devlet
organlart bakimindan daha demokratik yapilarin ve isleyis
bi¢iminin amaglandig sdylenebilir. Ancak esas hedef, 6zgiirliikler
boyutunda, elden geldigince genis bir alanin yaratilmasiydi. Bu
stirecin bir kismi, “catigma ¢6ziimii” siireciyle paralele ilerledi.
Bu dénemde, catisma ¢dziimii siirecinin, bir “toplumsal baris
anayasast” ile taclandirilabilecegi ¢oziim yanlist kisiler tarafindan
dillendirilmekteydi. Toplantilarda, agik oturumlarda, demokratik
anayasa siirecinin, Giliney Afrikadaki demokratik anayasa
yapimu siireciyle kargilagtirmast bile yapilmaktaydi. 2015 genel
se¢imlerinden sonra, 6zgiirlitk¢ii demokratik anayasa tartismalar:
yerini, iktidar partisi 6nciiligiinde baglatilan “baskanlik rejimi’ne

gecis tartigmalarina birake.

Tirkiyede demokratik anayasa arayist ve demokratik bir anayasa
yoniinde ¢alismalar 2000’li yillarin 6ncesinde baglamigstir. Anayasay1
biitiin olarak degistirme yoniindeki ilk 6neri metni 1993 yilinda
ortaya ¢ikmistir. 1993 yilinin baglarinda TBMM'de temsil edilen
siyasal partiler, Anayasa degisikligi icin teklifler hazirlamiglardir. Bu
dogrultuda, genis capli yapilmasi diistiniilen Anayasa degisiklileri,
1995 Anayasa degisiklikleri olarak ortaya ¢tkmistir. Bu degisiklikler
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kapsamli olsa da, o giinkii siyasal atmosferin de etkisiyle, beklenenin

¢ok altinda kald:.

2001 Anayasa degisiklikleri ¢alismalari sirasinda, Avrupa
Insan Haklari Sozlesmesi temel referans iken, Avrupa Birligi
cercevesindeki belgeler de 6nemli 6lgiilerde dikkate alinmustir.
Kopenhag Kiriterleri, Katulim Ortakligi Belgesi, Ulusal Program
2001 Anayasa degisiklikleri igerigine kaynaklik etmislerdir®.
Degisikliklerle, Avrupa Insan Haklar1 Sézlesmesi hiikiimlerine

kosutluk saglanmasi amaglanmuistir.

Hak ve 6zgiirliiklerin 6niiniin agilmas: yoniindeki degisikliklerden
en genis olan1 2001 Anayasa degisikliklerinden sonraki dénemde,
Anayasanin  timden degistirilmesi yoniinde tartigmalar ve
caligmalar hiz kazanmugtir. Bu dogrultuda 6rnegin; Tiirkiye Odalar
ve Borsalar Birligi (TOBB), 2000 yilinda, Tiirkiye Barolar Birligi
2001 yilinda, Hiikiimetin ¢agrisi ile Bilim Kurulu 2007 yilinda,
Anayasa onerileri taslaklarini olusturmuglardir. Yeni bir anayasa
gereksinime 6nemle isaret eden ¢alismalardan biri de Mart 2011°de

kamuoyuyla paylasilan TUSIAD raporu olmustur.

Bes boyut acisindan tartismayi iceren bu calisma, Tiirkiyede cesitli
cevrelerden farkli reaksiyonlarla kargilandi. Bununla birlikee,
Tirkiye icin ug sayilabilecek goriigleri de tartismaya agmast
bakimindan son derece 6nemli anayasa ¢alismast olarak tartismalar

biitiinii i¢inde 6nemli yerini aldi. Bu ¢aligmay1 TESEV tarafindan

34 Ibrahim O. Kaboglu, “2001 Anayasa Degisiklikleri: Ulusal-Ustii Etkiden Ulusal
Tepkiye”, Anayasa Yargist 19, Antalya 2002, 5.107.
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yapilan yeni anayasa ¢alismast izledi. Stratejik Diistince Enstitiisi,
Mayis 2011 tarihli “Insan Onuruna Dayanan Yeni Anayasa” basliklt
caligmasini yayinladi. 2012 yilinda Anayasa Hukuku Aragtirmalari
Dernegi tarafindan hazirlanan kapsamli bir yeni anayasa calisma

raporu Meclis Anayasa Uzlasma Komisyonu’'na sunuldu.

Anayasa hazirhiginda yontem konusunda farkli bir takim 6neriler
gelistirilmistir. Yeni anayasa i¢in ydntem onerileri kapsaminda; %10
barajin gecerli oldugu secim sistemiyle ve aslinda eksik temsil ile
olusan Parlamentoyla, toplumun biitiin bireylerinin kendilerine ait
gorebilecekleri yeni bir anayasay1 hazirlama olanaginin zayif oldugu
distincesi 6ne ¢ikmakrtaydi. Yeni bir anayasanin genis bir katulim
saglamadan hazirlanmasi demek, iktidardaki siyasal partinin, hatta
iktidardaki parti liderinin anayasasinin olugturulmast demek olacaker.
Genis katulimin olmadigr bir hazirlik siireci ile ortaya cikarilan
anayasa i¢in demokratik anlamda toplumsal s6zlesme metni demek
olanag olmayacakti. Bu goriis dogrultusunda, yeni anayasa icin
hazirlik yontemi, en az igerik kadar 6nemli goriilmekteydi. Oncelikle
yeni bir anayasa yapiminda uzlasmanin en st diizeyde saglanmast
ve anayasanin toplumsal sozlesme anlamini kazanabilmesi icin
demokratik-katlimer bir yontemin belirlenmesi isteniyordu. Bu
yonde cesitli yontem onerileri formiile edildi. Ornegin; 2009'da
yayinlanan ve yeni anayasanin igermesi gereken ilkeleri belirleyen

“Orgiirliikii-Esitlik¢i-Demokratik ve Sosyal

8/
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Yeni Bir Anayasa Icin Temel Ilkeler” baslikli raporda bir kurucu
meclis onerilmekteydi®®. Ayni dogrultuda farkli cevrelerden de

raporlar ortaya ¢ikmigtr®®.

Yeni anayasa ¢alismalari sirasinda, 6zgiirliiklerin kullanimi 6niinde
engel yasal diizenlemelerin ortadan kaldirilmasi, yonteme iligkin
diger bir boyutu olusturmaktaydi. Basta ifade ve orgiitlenme
ozglirligii olmak {izere, yeni anayasa konusunda 6zgiir tartigma
ortaminidaengelleyenbirdiziyasanindegistirilmesi, doniistiirtilmesi
zorunlu gozitkmekteydi. Siyasi Partiler ve Se¢im Kanunu 6ncelikle

degistirilmesi gereken yasalar arasinda sayilmakreaydi.

Demokratik yeni bir anayasa i¢in yontem belirlerken, anayasa
hazirlik siirecinde toplumsal ve siyasal benzesmeleri olan farkli
tilke deneyimlerinden yararlanilmasi geregi de haurlaulmakeaydi.
Bu anlamda, yeni bir anayasa ile toplumsal barisa doniik bir
baslangi¢c olusturmak hedeflenirken, bir yandan da yeni anayasa
tartigmalarinin barigcil bir ortamda yapilmasinin 6nlemlerinin
alinmast zorunlulugu ile demokratik bir anayasanin, ancak
demokratik bir ortamda ve demokratik araglarla olusturulabilecegi

haurlatlmakeayd:.

Icerik itibariyla, yeni bir anayasa kapsaminda, toplumsal baris
hedefiyle 6ne ¢ikan beklentilerden biri, ayni zamanda bir siyasal

catisma konusu olan etnik temelli vatandaslik tanimindan arinmak

35  Ozgiirlitkeii-Esitlik¢i-Demokratik ve Sosyal Yeni Bir Anayasa Igin Temel Ilkeler,
DISK Yayinlari, Istanbul 2009, 5.97, 98.
36 Yeni Anayasanin Bes Temel Boyutu, TUSIAD, Mart 2011.
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olmustur. Bu konuda, 2007°de Hiikiimetin istemiyle hazirlanmig
olan yeni Anayasa taslaginda vatandaslik tanimi alternatifli olarak
yer almistr. Maddenin kenar bagligi “Tiirk vatandaghig: “yerine
“vatandaslik” seklinde onerilmistir’”. Anayasa Uzmanlar Kurulu
tarafindan hazirlanan ve Yeni Bir Anayasa Igin Temel Ilkeler
Raporunda vatandaslik konusu “Anayasal yurttashk” olarak ifade
edilmis ve igerigi belirlenmistir. Buna gore; “Anayasal yurttasiik
taninmalidir: Anayasanin tiim bireylerce sahiplenilmesini saglama
eregiyle, herhangi bir etnik aidiyeti referans almaksizin, yurttaghk
hakki taninmalidir. Boylece, Anayasanin sadece toplumsal
sozlesme metni olarak degil, ayn1 zamanda “ortak kimlik belgesi”
olarak algilanmasi, anayasal yurtseverlik bilincinin gelisimini de
besleyebilir. Siyasal haklar bakimindan, “Tiirkiye Cumburiyeti
yurttaglgi”, kapsayici ve farkliliklara olanak taniyict kimlik olarak
tasarlanmalidir...”®. Tiirkiye Sanayici Is Adamlart Dernegi’nin
(TUSIAD), 2011 tarihli anayasa calismasinda, vatandasligin
anayasada bir hak olarak belirlenmesine ve etnik vurguya dayali bir
vatandaslik taniminin anayasada yer alamayacag: belirlenmistir. Bu
calismada vatandaglik konusu, kimlik baslig1 altinda ve devaminda

kiiltiirel haklarin da tarusildig: bir bicimde yer almistur®.

Tiirkiye Ekonomik ve Sosyal Etiidler Vakfi (TESEV), 2011 tarihli
“Tirkiye’nin Yeni Anayasasina Dogru” adli raporunda, vatandaslikla

ilgili olarak, “...Her seyden 6nce, anayasa hicbir sekilde etnik

37 Tirkiye Cumhuriyeti Anayasast Onerisi, Legal Hukuk Dergisi, Yil:5, Say1:58, Ekim
2007, 5.3208.

38  Opzgiirliikgii-Esitlik¢i-Demokratik ve Sosyal Yeni Bir Anayasa I¢in Temel Ilkeler,

. 841

39 Yeni Anayasanin Bes Temel Boyutu, TUSIAD, Mart 2011, 5.27.
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kimliklere referans yapmamali, ancak tim kilciirel farkliliklara
ve hayat tarzlarina sayglyr temel ilke olarak belirlemelidir”
denmektedir®. Stratejik Diisiince Enstitiisiiniin 2011 tarihli yeni
anayasa konulu raporunda da, vatandasligin diinya anayasalarindaki
genel egilime uygun olarak etnik kokenden arindirilmis, hukuksal

bagi esas alan bir tanima kavusturulmasi geregi vurgulanmigtir®’.

Yeni anayasa arayislart kapsaminda, merkezi yonetimin daralularak
yerelin one ¢ikarilmasi baglaminda, demokratik olmayan merkezi
yapilar yerine yerel-bolgesel yonetimlerin gelistirilmesi 6nerisi, genis
tartigma zemini bulmustur. Yine bu kapsamda her diizeyde yonetim
orglitlenmesi ve isleyisinde tam bir seffafligin saglanmasi icin
gerekli kosullarin olugturulmasi, bu yonli hukuksal diizenlemelerin
basta anayasa olmak {izere “yeni” olarak olusturulmasi zorunlu

unsurlardan biri olarak 6ne ¢tkmustir.

Tiirkiye Odalar ve Borsalar Birligi (TOBB) 2000 yili 6nerisinde
“bolge idaresi’ne yer verilmistir. Birden fazla ilden olusan
bolge idareleri, ekonomik ve cografi kriterler dikkate alinarak
belirlenecektir. Avrupa Birligi siirecinde bunun bir zorunluluk
oldugu vurgulanmaktadir. Yerel yonetim diizeyinde farkli birimler
gelistirme yoniinde bir diger 6rnek caliima TUSIAD 2006

raporudur.

40 Tirkiye'nin Yeni Anayasasina Dogru, TESEV, Nisan 2011, s.13.
41 Vesayetsiz ve Tam Demokratik Bir Tiirkiye Igin Insan Onuruna Dayanan Yeni
Anayasa, Stratejik Diisiince Enstitiisit Raporu, Ankara Mayis 2011, s.44,45.
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Bu raporda yerel yonetim bazinda, anakent, alt bolge ve bolge
ol¢iitiinde diizenlemelere yer verilmistir®. Tiirkiye Barolar Birligi
2001 Anayasa taslaginda “yerel yonetimler; bélge, il, belde veya
kéy halkinin ortak yerel gereksinimlerini karsilayan ve genel
karar organlar1 halk tarafindan segilen kamu tiizel kisileridir”
seklindeki diizenleme ile bolge yonetimlerini 6nermis, bu oneriyi
madde gerekgesinde genisge agiklamistir®®. 2009 tarihli Anayasa
Uzmanlar Kurulu'nun raporunda da yerel yonetim birimi olarak
bolge yonetimlerine yer verilmistir. Onerilen bu yénetim birimi ile
belirlenen ilkeler ve amaglanan yarar raporda genisce agiklanmistur.
Bu raporda; “Bolge yonetimi, devletin tilkesel ve siyasal biitiinltigii
ilkesi ve yerel birimlerin yetkilerine saygi cercevesinde, yalnizca
bolgenin iktisadi, sosyal ve kiiltiirel gelisimine ivme kazandirmak
amactyla olusturulan, demokratik bir adem-i merkeziyet
birimidir...” seklindeki belirlemelere yer verilmistir**. TUSIAD’in
2011 raporunda da bdlge yonetimleri 6ngériilmisgtiir. Bolgelerin
kendi gelir kaynaklarini iiretmesi bakimindan vergiler konusunda
yetkilendirmeden soz edilmistir. Merkeze ait bircok yetkinin de

yine yerel yonetimlere birakilmasi geregi ileri stiriilmektedir.

42 Sultan Tahmazoglu Uzeltiirk, “Anayasa Onerilerinde Yasama Yiiriitme Iliskileri-
Ayrismalar ve Ortak Noktalar”, Anayasa Kurultay1, Prof. Dr. Yilmaz Aliefendioglu’'na
Armagan, Ankara Barosu Insan Haklari Merkezi, Ankara Barosu Yayinlari, Ankara
2010, s.81,82.

43 Tiirkiye Cumhuriyeti Anayasa Onerisi, 1. Basim, Tiirkiye Barolar Birligi Yaynlari,
2001, 5.79,80.

44 Ozgiirlitkeii-Esitlik¢i-Demokratik ve Sosyal Yeni Bir Anayasa I¢in Temel Ilkeler, ...,
$.69.
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Bu bakimlardan vyerel yonetimleri giiglii kilan uluslararasi
sozlesmelerin  ¢ekincesiz ve tam olarak yasama gecirilmesi
gerekmektedir. TUSIAD raporunda dikkati ¢eken &nemli bir
nokta, yerel yonetimlerin yetkilendirilmesinin, kimlik konusu ve
bolgesel temsille, adil temsil ve siyasal katlim yollar1 ile birlikte
ele alinmis olmasidir®®. TESEV 2011 yeni anayasaya iliskin
raporunda, yerel yonetimlerin 6zerkliklerinin saglanmasinin ayni
zamanda kimlik ve kiiltiirel haklar bakimindan da sorun ¢éziicii
olacagi vurgulanmaktadir. “Tamamen demokratik temsil yoluyla
olusturulmasi gereken yerel yonetim birimleri yerel ihtiyaglarin
takdiri ve bunlarin kargilanma yollarini belirleme konusunda
karar yetkisine sahip olmali ve giderlerini karsilamak {izere
-merkezi biitgeden alacaklari daha adil pay yaninda- kismen vergi
de koyabilmelidirler. Yerel demokratik ydnetim birimlerinin
karar yetkisinin bayindirlik, tarim, saglik ve kismen kolluk ve
egitim hizmetlerini de kapsamasi gerekir. Tersinden belirtmek
gerekirse, adalet ve savunma hizmetleri ile ulusal nitelikteki kolluk
hizmetinin sunumu merkezi idarenin yetkisinde kalmali, egitim
ise ulusal diizeydeki egitimi ikame etmeyecek ancak bolgesel
ihtiyaglarin gerekliliklerini de gozetecek sekilde esnek bir yapiya
kavusturulmalidir” seklindeki ongoriilerle yerel yonetimler igin

genis bir 6zerklikten yana bir egilim gelistirilmistir.

45 Yeni Anayasanin Bes Temel Boyutu, 5.28.
46 Tirkiye'nin Yeni Anayasasina Dogru, s.31,32.
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Anayasanin yeni kurallar ve kurumlart igermesi zorunlulugu,
nelerin Anayasa icerigi bakimindan yeni olacagini da ilkesel bazda
ortaya c¢ikarmisti. Ortaya ¢ikan ilkeler bakimindan, Anayasanin
yenilikleri olacak konular tizerinde uzlasma zorluklart yasand:.
Uzerinde uzlagma zorlugu olan konularin basinda, “yurttaslik, ve
yonetimde merkez-gevre iliskisi” gelmekteydi. Bu nedenle, anayasa
caligmalarinda belirtilen konularda formiillerin gelistirilmesini

zorunlu kilmist1?,

Yeni anayasa arayisinda aranan, gercek anlamiyla 6zgiirliik, esitlik,
demokrasi, barig, hukuk devletidir. Bu amagla, “Yeni Anayasa”
basligi alunda hazirlanan hemen her taslak, rapor ve goriisiin
basligina 6zgiirlik¢ti, demokratik, esitlikei tiiriinden nitelemeler
eklenmisti. Toplumsal barisin saglanmasi, yeni bir anayasadan
beklentilerden baslicastydi. Yillardir siiregelen anayasa caligmalari,
yeni anayasaya yonelik beklentileri ve icerikle ilgili temel ilkeleri
netlestirdi. Bu ilkeler ayni zamanda evrensel diizeyde demokratik
anayasa ilkelerine kargilik gelmektedir. Bu dogrultuda, anayasal
birikim anlaminda Tirkiye icin demokratik bir anayasadan ortak
beklentiler su sekilde siralanabilir: Demokratik bir anayasa ile
oncelikle, anayasa karsisinda esit vatandaglik temelinde, toplumun
tim kesimlerini kapsamali, toplumsal ve siyasal cogulculuk
korunmalidir. Hak ve 6zgiirliikler, evrensel olgekte gelistirilen
ilkeler temelinde belirlenerek giivence aluna alinmalidir.

Hukukun astinliigiiniin, yarginin bagimsizligi ve tarafsizliginin

47 Ibrahim Kaboglu, “Anayasa Kurultayt. Anlami ve Amact”, Anayasa Kurultay, Prof.
Dr. Yilmaz Aliefendioglu'na Armagan, Ankara Barosu Insan Haklari Merkezi, Ankara
Barosu Yayinlari, Ankara 2010, s5.15.
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gerceklestirilmesinin 6nlemleri alinmalidir. Siyasal iktidar yetki
paylasimi yoluyla dengelenmeli, demokrasinin tanimi olan “sinirlt
iktidar” ilkesiyle, demokratik isleyis saglanmalidir. Merkezde
toplanan yetkiler, yerinden yonetimle paylasilmali, yonetimde

seffaflik ilkesi yasama gecirilmelidir®®.

Yeni bir anayasa icin yonteme ve igerige iliskin olarak, cesitli
sivil orglitlerin dahil oldugu tartigmalar siirerken; 2011 yilinda
TBMMde, yeni anayasa hazirligi icin olusturulan “Anayasa Uzlasma
Komisyonu”na Parlamentodaki tiim partiler tiger tiyeyle katildilar ve
Meclisbiinyesinde yenianayasa hazirligi bagladi. Ancak, yenianayasa
icin esast tegkil edecek konularda uzlasi saglanamadi. Toplumsal
barist hedefleyen, ayrimcilig, “6tekilestirmeyi” 6nleyecek; meveut
Anayasa’nin ruhunu tersine gevirecek nitelikte yeni bir anayasa
yerine, yuriirliikteki Anayasanin revize edilmesi yontemi kullanilds,
tizerinde ¢ok fazla tartisma olmayan 60 maddesi tizerinde anlagsma
saglandi. Biitlinsel anlamiyla yeni anayasa ¢alismasi basarisizliga
ugradi ve tamamlanamadi. 10 Subat 2016'da son bir ¢abayla yeni
anayasa i¢in bir araya gelen® Meclisteki partilerin tiyeleri, sadece iki
toplant1 sonrasinda, 17 Subat 2016'da, 6zellikle “baskanlik rejimi”

konusundaki ihtilaf nedeniyle, bu ¢alismalarini sonlandirdilar™.

48 Sevtap Yokus, “yeni Anayasa Arayisinda Igerikle Ilgili Oncelikler Nelerdir?”,
Tiirkiye'nin Anayasa Giindemi, Derleyen: Ibrahim O. Kaboglu, Anayasa Hukuku
Arastirmalart Dernegi, {letisim Yayinlari, Istanbul 2016, s. 240,241.

49 https://anayasa.tbmm.gov.tr/docs/mutabakat_kom/anayasa mutabakat komi-
syonu 10022016.pdf

50 http://t24.com.tr/haber/tbmm-baskani-avara-kasnak-dedi-anayasa-uzlasma-komi-
syonu-dagildi-iste-o-tutanaga-yansiyan-konusmalar,328554
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I11. DEMOKRATIKLESME ARAYISINDAN OTORITERLIGE
DONUS

Ozgiirlitkgii-demokratik anayasa arayislari ve bu dogrultudaki
Anayasadaki kismi degisiklikler, Anayasanin otoriter yiiztint
nisbeten torpiilemisti. Siyasal stirecin 2016'da getirdigi olaganistii
rejimle, Anayasanin otoriter yiizii tekrar belirgin hale geldi.
Tam da bu donemde “gii¢lii devlet” vurgusuyla yapilan Anayasa
degisiklikleri; siyasi iktidarin, 6zgirlik¢li anayasa yerine,
Anayasanin elverdigi otoriter ozelliklerin pekistirilmesi tercihinin

yanstmasi oldu.

A. 2017 Anayasa Degisiklikleri: Cumhurbagkanhigi Rejimi

2017 Anayasa degisikliklerine kadar, 6zgiirliiklerin  6ntinii
acacak olan, iktidari, 6zgiirliikler lehine sinirlayan ve demokratik
yontemlerle dengelemeyi iceren yeni bir anayasa arayist siirdii.
2017 Anayasa degisikliklerinde demokratik 6zgiirlitk¢ii anayasa
hedefi terk edildi, bunun yerine 6zgiirliikler aleyhine otoritenin
derinlestirilmesi ile denge, denetim mekanizmalar1 ortadan
kaldirilarak, siyasi iktidarin tek merkezde toplanmasi yoluna
gidildi. Boylece, 12 Eyliil 1980 Darbesinin kurdugu, 6zgiirlikler
kargisinda otoriter yonetimi tercih eden, devleti merkez alan, birey

ozgiirliiklerini gerileten diizene geri dénildi.

21.7.2016 tarihinden itibaren tiim Turkiyede olaganiistii rejim
uygulanmaktadir. Tim iilkede olaganiistii rejim uygulamasinin
uzatilmasi, Anayasal diizen agisindan demokratik yonelime iligkin

her seye ragmen sakli tutulan umutlar1 bityiik oranda tiiketen bir
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etki yaratti. Ozgiirliikler alanini ortada kaldiran olaganiistii rejim
uygulamasi, bir kez daha Anayasanin otoriter yiiziinii belirgin
kilde®!. Hitkiimet sisteminde degisiklik ad: altunda yapilan Anayasa
degisiklikleri tam da bu siirecte yapildi. Olaganiistii ydnetim
nedeniyle demokratik ilkeler ve ozgiirliikler alaninda geriye gidis
yasaniyorken, demokratik anayasa beklentisi ortadan kalkmisken
ve olaganiistii hal yiiriirliikteyken yapilan Anayasa degisiklikleri,
demokratik mesruiyet agisindan daha hazirlik agamasinda sorun
yaratti. Anayasa degisiklikleri tizerinde aleni bir ¢alisma siireci
izlenmedi. Kimler tarafindan ve nasil hazirlandig: bilinmeyen
Anayasa degisikligi kanunu halkoyuna sunuldu. Halkoyu sirasinda,
mithiirsiiz  oylarin  sayimi  {izerinden, segimlerin diriistligi
tartigmalar stirdii. Anamubhalefet Partisi, mithiirsiiz oylarin iptali
talebiyle Yiiksek Se¢im Kurulu'na bagvuruda bulundu. Yiiksek
Se¢im Kurulu'nun karari, miihiirsiiz oylarin da gegerli kabul

edilecegi yoniinde oldu.

Olaganiistii  rejim  kosullarinda  yapilan  Anayasa  degisikligi
caligmalart1  demokratik  anayasacilik  fikrinden  tamamen
uzaklagildiginin gostergesidir. Basta, ifade ve orgiitlenme 6zgiirligi
olmak izere, kaulimciligi saglayacak tim 6zgiirliiklerin askida
oldugu olaganiistii rejimde yapilan bir anayasa degisikliginin

hazirlik siirecinin demokratik olmadigt acikur.

51 Sevtap Yokus, Avrupa Insan Haklart Sézlesmesi’nin Tiirkiye'de Olaganiistii Hal
Rejimi Pratigi ve Anayasa Sikayetine Etkisi, Seckin Yayinlari, Ankara 2017, Ons6zden.
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1982 Anayasasi, istikrar arayisi nedeniyle ve neredeyse otoriteyi
kutsama anlayisini yansitir  gekilde, yiirtitme erkini oldukga
giiclendiren, diger erkler arasinda 6n plana ¢ikaran bir Anayasa
olmustur. Anayasa'nin otoriteyi agirlastiran yani, yiiriitme erkine
sagladig1 asir1 giigle ve somut olarak Cumhurbagkanina taninan
yetkilerle ortaya ¢ikmaktadir. Bu giig, olaganiistii donemde katlamali
olarak kendisini gostermektedir’>. 2017 Anayasa degisiklikleri,
Anayas2nin Cumhurbagkaninda somutlasan yiiriitmeye tanidig:
giici ve olaganiisti dénemde Cumhurbaskanina taninan
olaganiistii giicti siirekli hale getirerek, Anayasa'nin 12 Eyliil
zemininde sagladig1 otoritenin agirligini, pekistiren diizenlemeleri
icermektedir. Anayasa degisiklikleri ile esas olarak, zaten zayif erkler
dengesi ve denetim sistemine en kirilgan gekil verilmektedir. 2017
Anayasa degisiklikleri®® esas olarak, Cumhurbagkaninin, mevcut
oldukea genis yetkilerinin 6tesinde, yiiriitmeyi tek bagina elinde
tuttugu, yasama ve yargtya da niifuz etmesinin tim onlemlerinin
alindigr bir icerige yonelmistir. Olaganiistii rejimin sagladigt
Cumbhurbagkani yetkilerini stirekli hale getirme temelinde,
icerigi de demokratiklikten yoksun Anayasa degisikliklerinin,
1982 Anayasas’nin otoriter yanini derinlestirecegi ve ozellikle
yargt bagimsizligi konusundaki sorunlarla birlikte uygulamada
demokrasiden uzaklasma y6niinde ¢ok daha biyiik sikintilara

neden olacag: kuskusuzdur.

52 Sevtap Yokus “1982 Anayasast’'nda Yiiriitme Erkinin Agirlig1”, Maltepe Universi-
tesi Hukuk Fakiiltesi Dergisi (Prof. Dr. Ayferi Goze'ye Armagan), Maltepe Universitesi
Yayinlari, 2004/1-2, Istanbul, 5.239-255.

53 6771 sayili “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik Yapilmasina Dair
Kanun” Kabul Tarihi: 1.01.2017, R.G: 11 Subat 2017, Say1: 29976.
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Hiikiimet sisteminde degisiklige gidildigi gerekgesiyle hazirlanan
Anayasa degisiklikleri, “Cumhurbaskanligi sistemi” getiren
degisiklikler olarak anilmaktadir. Ancak, Anayasa Hukuku
literatiirinde “cumhurbagkanligi sistemi” tiirinde bir sistem
bulunmamaktadir. Baslangicta “Tiirk tipi bagkanlik rejimi” seklinde
adlandirmalar da oldu. Ancak, Anayasa degisiklikleri ile ortaya
ctkacak hiikiimet sisteminin “bagkanlik rejimi” ile bir benzerligi
bulunmamaktadir. Bagkanlik rejiminin temelinde varolan kau
erkler ayrigi, Anayasa degisiklikleri ile gerceklesmeyecektir.
Erkler arasi denge ve denetim mekanizmalart ise tamamen
devre disi kalmaktadir. Cumhurbagkaninin, secimleri yenileme,
Cumbhurbaskani yardimcilarini ve bakanlari atama, tist diizey kamu
yoneticilerini atama, Hakimler ve Savcilar Kuruluna tiye atamalart
gibi yetkileri, herhangi bir denetime bagli olmayan sinirsiz, sartsiz

yetkilerdir*.

Segimlerin yenilenmesi konusunda Parlamento fiilen yetkisiz
hale gelmektedir. Ciinkii, Parlamentonun segimleri yenilemesi
konusunda 6ngoriilen ¢ogunlugu (iiye tamsayisinin  begte
ic cogunlugu) saglamak, ozellikle yasama g¢ogunlugunun
Cumbhurbagkaninin kontrolii altnda oldugu yiiksek olasiligi da
hesaba kauldiginda fiilen olanaksizdir. Oysa, Cumhurbaskanina
verilen secimleri yenileme yetkisi konusunda ne siire ne de gerekge
sarti getirilmisti. Cumhurbagkani, segimleri yenileme yetkisini

istedigi siklikta ve zamanda kullanabilecektir”.

54 Kemal Gézler, Elveda Anayasa, Ekin Yayinevi, Bursa 2017, 5.21.
55 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, Giincel
Hukuk Dergisi, Mart 2017, 5.49.
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Partili Cumhurbagkanligi yoluyla, Cumhurbagkanini, partiler tistii
konumundan tamamen uzaklagtirilmis, giinliik siyaseti belirleyici
konuma getirilmistir. Ayni zamanda yapilacak olan Cumhurbaskant
ve Parlamento secimlerinde, Cumhurbaskani ekseninde olusacak
yaris nedeniyle, Parlamento segimleri golgede kalacak, halkin

secimlerdeki tercihi de liderler bazinda daralmis olacaktir™.

Cumbhurbagkaninin  yasama ¢ogunlugunu elinde tutmasini
saglayan anayasal bir temel olusturulmustur. Cumhurbaskanlig
secimleri ile parlamento segimlerinin birlikte yapilmasi yoniindeki
degisiklikle, se¢men ¢ogunlugunun, Cumhurbagkanina baglh
partiye egilimini gliclendirecektir. Yine bu Anayasa degisiklikleri
ile “Cumhurbagkaninin partili olabilecegi” yani partisinin basinda
olabilecegi de belirlendigine gore, secilen Cumhurbagkaninin,
liderligini yapu@i partinin de, parlamentoda ¢ogunluga sahip
olmasi kacinilmaz sonug olacakur. Partili Cumhurbagkanina bagl
Parlamento ¢ogunlugu demek, Tiirkiye'de se¢im sistemi ve Siyasi
Partiler Kanunu ile birlikte diistiniildiigiinde, yasamayi ele gecirmis

olan Cumhurbagskani demektir.

2017 Anayasa degisiklikleri ile yasamanin asliligi ilkesi
Cumhurbagkant  lehine  zayiflaulmigtir.  Cumhurbaskaninin
kararname ¢ikarma yetkisi neredeyse genel diizenleyici ilke diizeyine

yikseltilmigtir®’.

56 Demirhan Burak Celik, Burcu Alkss, Atagiin Mert Kejanlioglu, “Tiirk Tipi
Baskanlik Sistemi”, Giincel Hukuk Dergisi, Mart 2017, s.54.

57 Ece Goztepe, “Cumhurbaskanligi Sistemine Gegis ve Anayasa Degisikligi”, ...,
5.49.
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Cumbhurbaskanligi kararnamesi i¢in Parlamento tarafindan buna
olanak saglayacak bir yetki kanununa ihtiya¢ bulunmamaktadir.
Bu kararnamelerin olugturulduktan sonra Parlamentoya sunumu
da Anayasa degisiklileri incelendiginde zorunlu gozitkmemektedir.
Cumbhurbagkani kararnamesiyle diizenlenecek alanlar oldukea genis
tutulmustur. Bakanliklarin kurulmasi, kaldirilmasi, gérevleri ve
yetkileri, teskilat yapisi ile merkez ve tasra tegkilatlarinin kurulmast
kanunla diizenlenmesi gereken konular iken, Anayasa Degisikligi
Kanunuyla bu konularin Cumhurbagkanligi kararnamesiyle
dizenlenecegi hitkiim aluna  alinmigur.  Cumhurbagkanlig
kararnamesiyle diizenlenebilecek benzer kategoriler ise torba
maddelerde karmagik bir tarzda hitkiim altina alinmis, oldukea
genis diizenleme alanlari yaraulmigtir. Kanunla diizenlenen Milli
Giivenlik Kurulu Genel Sekreterliginin teskilat1 ve gorevleri
konular;,  degisiklikle Cumhurbagkanligi  kararnamesi ile

diizenlenebilecektir.

Yasamanin yiiriitmeyi denetim yollari biiyiik oranda ortadan
kaldirilmistr. Yirtitmenin izledigi politikalarin yasama tarafindan
siyasal denetiminin ve kamuoyunun dikkatini ¢ekmenin en basta
gelen yolu olan®® “gensoru” ve “sozlii soru” mekanizmasi ortadan
kaldiridlmigtir. Cumhurbaskaninin, Cumhurbagkaniyardimcilarinin
ya da bakanlarin “cezai sorumlulugu” i¢in ise, bu yolun yasama
yoluyla kullanilmas: i¢in ongériilen Meclis ¢ogunluklar: dikkate

alindiginda imkansiza varacak derecede giiglestirilmistir.

58 Siiheyl Batum, “Demokrasi Dist Bir Anayasa Degisikligi”, Giincel Hukuk Dergisi,
Mart 2017, 5.38.

100



Tiirkiye'de Siyasal Siireclerin Anayasal Diizleme Yansimalan

Buna gore, Meclis sorusturmast agilabilmesi igin, {iye tam sayisinin
beste ti¢ cogunlugu, Yiice Divan’a sevk karari igin ise, {iye tam

sayisinin tgte ikisinin oyu gereklidir.

Meclisin, yliriitmeye karst elindeki bir diger onemli denetim aract
olan biitge yetkisi de etkililigini yitirmistir. Meclisin Biitge Kanunu
konusundaki yetkilerinde kisitlamaya gidilmistir. Cumhurbaskant
tarafindan sunulacak Biitge Kanunu Teklifi Parlamento tarafindan
siresinde  gortgtilip ylrirlige konulamamasi halinde bir
onceki yilin biitgesi yeniden degerleme oranina gore arurilarak
uygulanacakur. Boylece, yiirtitme organinin biitgesiz kalmayacag:
icin, yasama da, biitgeyi yiiriitme organina karg1 bir fren ve denetim
aract olarak kullanamayacak, Cumhurbaskan: kargisinda biitge

konusunda etkisi kalmayacakuir.

Cumhurbagkanina, Cumhurbagkan: yardimcilarini, bakanlari ve
tist diizey biirokratlari tek bagina atama yetkisi taninmaktadir.
Cumhurbagkaninin, bir milletvekilini, bakan ya da Cumhurbagskani
yardimcist olarak atamast halinde, atanan kisinin milletvekilligi
sona erecek ve herhangi bir sekilde Cumhurbaskanlig1 yardimcig:
ya da bakanlik gorevi sona erdiginde, tekrar milletvekilligi gorevine
donemeyecektir. Bu durum, tekrar milletvekilligi gorevine
doénemeyecek olan, Cumhurbagkani yardimcist ya da bakan olan
kisi tizerinde Cumhurbaskaninin hakimiyetini arturict bir sonug

yaratabilecektir”.

59 Korkut Kanadoglu-Ahmet Mert Duygun, “6771 Sayili Anayasa Degisikligi
Hakkinda Kanun’a {ligkin Degerlendirmeler”, Giincel Hukuk Dergisi, Mart 2017, s.60.
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2017 Anayasa degisiklikleri, 1982 Anayasas'nin vyiiriirliige
girmesinden bu yana, toplumsal tabaninin da talep ettigi, se¢cim
dénemlerinde siyasal partilerce vaat edilen 6zgiirlitk¢ti demokratik

anayasa arayisini sonlandirmistir®.

Anayasadegisiklikleri hitkiimetsistemi bakimindan bilinen anlamda
demokratik hitkiimet sistemlerinden herhangi birine yonelmemis
ve demokratik hiikiimet sistemlerinden birine benzememistir.
Anayasa degisiklikleriyle ortaya ¢ikan hitkiimet bigimi, erklerin kat
bir sekilde ayrildig1, hem olusum hem de isleyiste keskin ayriliklarin
oldugu bagkanlik rejimine de; denge ve denetim mekanizmalariyla
calisan ve yiiriitme tizerinde yasamanin etkin denetiminin oldugu
parlamenter rejime de uymamaktadir. Anayasa degisiklikleriyle
Cumbhurbagkani, fiilen yasamay: belirleme, yasama fonksiyonunu
paylagsma ve istediginde yasamay: yenileme olanaklarina sahiptir.
Yiiriitmeyi tek bagina belirlemekte, biirokratik atamalari tek bagina
yapabilmektedir. Hitkiimet sistemi degisikliginin 6tesinde, 2017
Anayasa degisiklikleri esas olarak Cumhurbagkanini siiper yetkilerle
donatan bir dizi diizenlemeyi icermektedir. Yasama, yiirtitme ve
yargt organlari tizerinde siyasal liderin edindigi yetkilerle giicii
son derece artmugtir. Boylece, yillarca demokratik ozgiirlitk¢ti bir
anayasa arayisindan sonra, anayasa degisiklikleri yoluyla, otoriteyi

daha da giiglendiren bir anayasaya varilmigtir.

60 Sevtap Yokus, “Ozgiirlitkii Demokratik Anayasa Arayisinin Sonu”, Giincel Hukuk
Dergisi, Mart 2017, s. 40, 41.
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B. Tiirkiye'de Demokratik Anayasal Diizenin On Sarti Olarak
Catismasizhik

12 Eylil Askeri Darbesi, esas olarak siyasetten uzak bir toplum
yapisint hedefledi. Darbe, demokratik siyaseti bitirme amagliydi ve
amag gergeklesti. Ustelik gegici birsiire igin degil, toplumun siyasetin
disinda kalmast i¢in biitiin 6nlemler kalici bir sekilde alindi. Bunun
karsisinda otoriter yonetim ve tek merkezden giiglii iktidar icin de
tiim olanaklar sagland. Tiirkiye’nin bugiinkii kosullarinin temelleri
o donemde auldi. Tirkiye yillardir dsnem dénem ¢atigmalarin
seviyesine paralele olarak demokrasiden uzaklagabilmekte, otoriter
yonetim anlayisint belirgin kilabilmektedir. Toplumsal altyapida
ise, bu durum alistlmis bir hal almisur. Demokrasiye doniik
toplumsal muhalefet, son derece zayif oldugu i¢in, zaman zaman
kargilagilan demokrasiden sapmalari onleme potansiyelinin ¢ok
altinda kalmaktadir®. Demokratik siyasetten uzak olus ve kolayca
otoriter yonetime evrilmek, 12 Eylil Doéneminin belirledigi
siyasal hedeflerin ve bu dogrultuda olusturulan anayasal diizenin

sonucudur.

Tirkiyede 12 Eylil Askeri Darbesini izleyen olaganiistii rejim
dénemi, uzun yillara yayild: ve giivenligi esas aldi. Bu rejimin
uygulandigr bolgede catigmalar derinlestik¢e hukukilik kayboldu.
Cunkii olaganiistii rejim, olglisiiz, uzun zamana yayilan ve

denetlenemeyen bir alan yaratti.

61 Tirkiye'de, toplumsal muhalefetin son derece zayif olmasinin Anayasal ve yasal
nedenleri, ayr1 bir tartugma konusunu olusturmaktadir.
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Hukuk kaybolduk¢a c¢atusmalar derinlegti. En temel hukuk
ilkelerinin uygulanmadig alanda, demokratik degerlerin kalmasi
beklenemezdi. Bugiinlere sarkan sorunlarin temelleri biiyiik oranda
o giinlerde atild1. Ortaya ¢ikan yogun insan haklari ihlalleri, Avrupa
Insan Haklari Mahkemesi kararlariyla saptanmis ve onaylanmis
oldu. Bu yondeki kararlarin sayisal oranlari, Tirkiye'yi insan

haklarini yogun ihlal eden tilke konumuna soktu.

2000’li yillarin baginda demokratik siyasetin ve giderek demokratik
bilincin gelisecegi yoniinde umutlar dogmustu. Bagta anayasal
degisim ve dontigiim olmak tizere bir dizi ayni zamanda Avrupa
Birligi uyum siireci baslikli a¢ilim, demokrasi beklentisi iginde
olanlar bakimindan bahar havasi yaratti. Demokrasi ve hukuk
alanlarindaki sorunlar, 2000’li yillarin baginda, Avrupa Birligi'nin
dayatug siyasal kriterlerin yerine getirilmesi yoluyla agilmak
istense de, toplumsal ve siyasal yapidaki baris temelli kalici
dontisiim gergeklesmedigi icin, Batu demokrasilerinin ilkelerine
yonelen tiim degisim ve dontisiim ¢abalari, giincel gelismelerden
de anlagildig1 tizere sonugsuz kaldi. Tiirkiyede, ayni zamanda
sosyolojik degerlendirmeleri de gerekli kilan, demokratik kiiltiiriin
zayifligini da kapsayan demokrasiye iliskin kirillgan yapi, giiclii
bir demokratik dontigiimii engelleyen temel nedendir. Bununla
birlikte, icine girilen catisma ortami, olast demokratiklesme

cabalarini da 6nlemektedir®.

62 Sevtap Yokus, Tiirkiyede Catisma Céziimiinde Anayasal Arayislar, Seckin Yayinlari,
Ankara 2013, s.251.
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Demokrasinin gelisimini ve hukuk devleti ilkesinin uygulanmasini
saglamak yoniinde atlmasi gereken ilk adim, ¢atigmazlik ortamina

doéniilmesidir.

Darbe Anayasasi olarak adlandirillan otoriter o6zellikli 1982
Anayasasi'nda kurtulmak icin, 1993’lerden itibaren baslayarak,
2000’ yillarda hiz kazanan, toplumsal barisa katki saglayacag
umuduyla beklenen ozgiirliikk¢ii-demokratik yeni anayasa yerine,
yeniden c¢atigmali bir doéneme girilmesiyle birlikte, yeni bir
anayasadan beklentilerle alakasi olmayan, demokrasinin igerdigi
denge-denetim ozelliklerini tamamen bozan, otoriteyi derinlestiren
yonde 2017 Anayasa degisikliklerine gidilmesi de, barig zemini
olmadan 6zgiirlitk ve demokrasinin olamayacagini gostermektedir.
Baristan uzaklagmak, siyasal sorunlarin barig¢il ¢oziim alanlarini
titketen bir etki yaratmakra, siyasal ¢éziim alanlari daralmakeadir.
Hukukun Gsttinliigii bertaraf edilmekte, anayasal diizeyde hukuka
aykirt diizenlemelere gidilmektedir. Tiirkiyede dokunulmazliklarin
kaldirilmasina yonelik, yurirlitkteki Anayasaya bile aykiriligt
actk olan anayasa degisikligi bu durumun tipik 6rnegini
olusturmaktadir®®.  Nitekim, dokunulmazliklar1  kaldirilarak,
yargilamasina tutuklu devam edilen milletvekillerinin tutukluluk
halleri, demokratik toplum diizeni agisindan yakici sonuglara

neden olmustur.

63 20.5.2016 tarih ve 6718 sayili “Tiirkiye Cumhuriyeti Anayasasinda Degisiklik
Yapilmasina Dair Kanun”, R.G. 08 Haziran 2016, S: 29736.
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Tirkiyede son donemde, ¢atismadan beslenen otoriterlesme,
hak ve ozgiirlikklerin korundugu demokratik diizeni ortadan
kaldiran bir etki yaratmaktadir. Hak ve 6zgiirlik alanlari dikkate
alinmamakta, giivenlik ekseninde yonetim anlayist belitleyici
olmaktadir. Giivenligin 6zgiirliikklerin korunmasi amacina dayali
oldugu, giivenlik ve 6zgiirligiin, ters degil dogru oranuli ilkeler
oldugu seklindeki demokratik diistince bigimi kaybolmaktadir.
Baris diistincesinden uzaklagilmasi nedeniyle, demokratik ilkelerin

ve hukukun yitirilmesi, ayn1 dl¢tide catismalar1 derinlestirmektedir.

Olaganiistii rejim dénemlerinde hukuk ¢ok daha yasamsaldir ve
olaganiistii rejimler, hukuksuz rejimler degildir. Siyasal iktidarlar,
olaganiistii donemlerde her istediklerini yapabilme olanaklarina
sahip degillerdir. Olaganiistii rejimin hukuksalligi, kismi, gegici,

olciilii ve yargisal denetim altinda olmasina baglidir®.

Yiiriirlikeeki Anayasal ve yasal diizenlemelerin yaratug kosullar
nedeniyle, Tiirkiye bakimindan, olaganiistii rejimin hukuksuzluga
dontismesi kaginilmaz hale gelmektedir.  Ciinkii, s6z konusu
diizenlemeler, olaganiistii rejimi hukuka baglamanin baslica yolu
olan yargi denetimini engellemektedir®. Yargi engelleri nedeniyle
denetimsiz alanlarin genislemesi, ol¢tltlik ilkesinin ihlali ve
konu sinirlarinin agilmasi, olaganiistii rejimi, kolayca hukuksuz

uygulamalar biitiiniine dontstiirebilmektedir.

64 Miinci Kapani, Kamu Hiirriyetleri, Ankara Universitesi Hukuk Fakiiltesi Yayinlari,
6. Basi, Ankara 1981, 5.189-192.

65 Sevtap Yokus, Avrupalnsan Haklari Szlesmesi’nin Tiirkiye'de Olaganiistii Hal
Rejimi Pratigi ve Anayasa Sikayetine Etkisi, Seckin Yayinlari, Ankara 2017, s. 274.
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Olaganiistii rejimde siirenin uzamasi, denetimsiz uygulamalarin
yogunluguyla, kalict magduriyetlere yol agmaktadir. Olaganiistii
hal kanun hitkmiinde kararnamelerin yargisal denetimi Anayasa
geregince miimkiin olmadig gibi, bu kararnamelerle, olaganiistii
rejime neden olan konularin disina ¢tkmakeadir. Siyasi iktidar, gok
genis bir alanda kanun hitkmiinde kararnameler yoluyla yonetimi

tercih etmektedir.

Hukukun kaybolmaya yiiz tuttugu olaganiistii ddnemlerde yarginin
tistlenecegi rol her zamankinden 6nemlidir. Asli islevi hukuka
uygunlugu saglamak olan ve hukukun #stiinligiint haurlatacak
yargt yeri olarak Anayasa Mahkemesi'nin tutumu olaganiistii
rejim i¢in belirleyicidir. Ancak Tiirkiyede Anayasa Mahkemesi,
olaganiistii dénemlerde, Anayasa hiikiimlerindeki yargisal engellere

siginarak kendisini tiimden geri ¢cekmektedir.

Anayasa Mahkemesi, 2008 Anayasa degisikliklerini; donemin
siyasal atmosferine kapilarak, Anayasanin esastan denetim engeline
ragmen, Anayasanin ikinci maddesindeki laiklik ilkesine daha

tistiin bir deger atfederek, esastan denetleyip iptal etmisti®.

66 Anayasa Mahkemesi, Esas: 2008/16, Karar: 2008/116, Karar Tarihi: 05.6.2008,
R.G. 22 Ekim 2008, S: 27032.
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Dokunulmazliklarin kaldirilmasina iliskin Anayasa degisikliginde
ise, agtkca demokratik hukuk devleti ilkesine aykirt oldugu
halde degisikligi, Anayasanin ikinci maddesindeki degistirilemez
hitkiim kapsaminda demokratik hukuk devleti ilkesi agisindan
degerlendirmedi ve esas incelemesine giremeyecegi kararina vardi®.
Anayasa Mahkemesi, olaganiistii hal rejiminin ilanindan bu yana
verdigi kararlarinda, hukukun Gsttinliigii yerine, ilkenin icinde

bulundugu siyasal kosullar: esas aldigini gosterdi.

Anayasa Mahkemesi’'nin siyasal konjonktiirden son derece
etkilendigini gosteren diger bir ornek, tutuklu milletvekillerinin
bagvurulart karsisindaki tutumu olmugstur. Mahkeme, olaganiistii
hal ilanindan 6nce ayniicerikteki bagvurular karsisinda, ozgiirliikleri
koruyucu tavir takinirken, yeni dénemdeki yaklagimiyla, ddnemin
ruhuna uygun davrandigini goéstermistir.  Dokunulmazliklar
kaldirillarak, ardindan tutuklanan milletvekillerinin, hak ihlalleri
nedeniyle yapuklari bireysel bagvurular, Anayasa Mahkemesi
ontinde bir yila yaklasan siirelerle siiriincemede kalmigtir. Oysa,
onceki yillarda, aynt konuda ve ayni durumdaki milletvekillerinin,
bireysel bagvurulart karsisinda ¢ok daha kisa siirelerde, hatta
bazi bagvurular bakimindan bagvurudan itibaren sadece ti¢ giin
sonra, lehlerine karar verip tahliyelerini saglayarak, hak ihlallerini

giderebilmisti®.

67 Anayasa Mahkemesi, Esas: 2016/54, Karar: 2016/117, Karar Tarihi: 03.6.2016, R.
G. 09 Haziran 2016, S:29737.

68 Benan Molu-Ramazan Demir, “AIHM Kararlari, AYM nin Yiikiimliiliigii ve Tu-
tuklu Milletvekilleri”, Giincel Hukuk, Ekim 2017, s.22,23.
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Siyasi iktidarin giivenlik eksenli politikalarinin belirleyici olmastyla
birlikte; hak ve 6zgiirliiklerin korunmasi temelinde toplumsal
barisa hizmet etmeyen bir yarg ile kargt karsiya kalindi. Anayasa
Mahkemesi’nin, anayasa sikayeti yoluyla hak ve ozgirliikleri
koruyucu islevine dénmesi beklenirken, sokaga ¢ikma yasaklarinin
sirdiigii donemde yapilan bireysel bagvurular {izerine verdigi
kararlardan® baslayip, devam eden diger kararlariyla, toplumdaki,
ozgiirliiklerin etkin bir sekilde korunmasina ve demokratik gelisime
katkisinin  olamayacagi yoniindeki yaygin kanaati pekistirdi.
Anayasa Mahkemesi basta olmak iizere, mahkemelerin, hukuk
yoluyla demokrasinin ve toplumsal barisin tesisinde rol almamast,
barisa doniik iradenin siyasi iktidarin tekelinde kalmasi sonucuna
neden olmakta ve bu sonug, hukukun dstinligii inancinin

tamamen yitirilmesinde temel etkene doniismektedir.

Tirkiye'de, yakin bir zamanda, barisa dontik siyasi iradenin giiglii
bir sekilde olusup olusmayacag: bilinmemekle birlikte, hukukun
tstinligiinii de iceren demokratik degerlere doniik c¢abalarin,
ancak toplumsal baris arayisi ile birlikte ilerleyebileceginde kusku

bulunmamaktadir.

69 Mehmet Girasun ve Omer Elgi, Bagvuru No: 2015/15266, 11.09.2015; Nafise
Ekici, Bagvuru No: 2016/5993, 05.04.2016.
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Sonug

Tirkiyede, ozellikle 2000li yillarin bagindan itibaren, toplumsal
baris dogrultusunda, demokratik-6zgiirliik¢ii-esitlikei bir anayasa
arandi. Bu nitelikte bir anayasa i¢in, hazirlik siirecinde baris
zemininin ve demokratik bir ortamin saglanmasi asgari kosul
olarak goriilmekteydi. Demokratik olmayan kosullarda demokratik
bir anayasanin ingasinin olanaksiz oldugu savunulmaktayd:
ve bu konuda ¢alisan tiim toplumsal kesimlerde bu diisiince
kabul gormekteydi. Anayasaya toplumun katkisi ancak ifade ve

orglitlenme 6zgiirliiklerinin teminatiyla miimkiin olabilecekti.

Yeniden ¢atigmalara doniilen siiregte, basta 6zgiirliik¢ii demokratik
yeni bir anayasa caligmalari olmak {izere, toplumsal barisa hizmet
edecek tiim olumlu adimlar sonugsuz kaldi. Once Ulkede
yasayanlarin bilyiik ¢ogunlugu i¢in umut kaynagina doniisen
“¢oztim siireci” askiya alindi. Ardindan bagarisiz darbe girisiminin
siyasal iktidarda yaratug kaygilar da otoriter egilimi giiclendirdi.
Olaganiistii hal ilani ve defalarca uzaulmasi, olaganiistii rejim
atmosferinde yapilan Anayasa degisiklikleri ve icerigindeki, anayasal
yetkileri daha da merkezilestiren hitkiimler, demokratik olmayan bir
yonetim seklini agikca gozlenir kildi. Sinir Stesine tasan ¢atigmalar,
demokrasi beklentisini ortadan kaldirdi, demokratik degerlerden
uzaklagildik¢a catigmalar yogunlasti. Tim bunlara, yogunluklu
milliyetgi siyasal soylemler eklendi. Kisacast, baris umudunun ¢ok

uzagina disildi.
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Demokrasi ilkeleri, hukukun dstiinliigii ve adalet ile hak ve
ozguirliikler, demokratik bir anayasanin kurucu 6geleridirler. Bu
ogeler barigla yasam bulur. Barisi yok eden kosullar, demokrasiyi,
hukuku, adaleti, ozgiirliikleri yok eder. Ustiin norm olarak
anayasa ve toplumsal diizeni saglayacak tiim kurallar ile toplumu
ilgilendiren tiim sorunlar, ancak ¢atismasiz bir zeminde tarugilabilir.
Yine ancak, catigmasiz bir ortamda saglikli sonuglara ulagilabilir.
Bu evrensel ilkeler, Tiirkiye icin son siyasal siire¢ karsisinda ¢ok

daha yasamsal 6nemdedir.
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DPI Aims and Objectives

Aims and objectives of DPI include:

* To contribute to broadening bases and providing new platforms for
discussion on establishing a structured public dialogue on peace and
democracy building.

* To provide opportunities, in which different parties are able to draw on
comparative studies, analyse and compare various mechanisms used to
achieve positive results in similar cases.

* To create an atmosphere whereby different parties share knowledge,
ideas, concerns, suggestions and challenges facing the development of
a democratic solution in Turkey and the wider region.

* To support, and to strengthen collaboration between academics, civil
society and policy-makers.

* To identify common priorities and develop innovative approaches to
participate in and influence democracy-building.

* Promote and protect human rights regardless of race, colour, sex,
language, religion, political persuasion or other belief or opinion.

DPI aims to foster an environment in which different parties share
information, ideas, knowledge and concerns connected to the
development of democratic solutions and outcomes. Our work supports
the development of a pluralistic political arena capable of generating
consensus and ownership over work on key issues surrounding democratic
solutions at political and local levels.

We focus on providing expertise and practical frameworks to encourage
stronger public debates and involvements in promoting peace and
democracy building internationally. Within this context DPI aims
to contribute to the establishment of a structured public dialogue on
peace and democratic advancement, as well as to create new and widen
existing platforms for discussions on peace and democracy building. In
order to achieve this we seek to encourage an environment of inclusive,
frank, structured discussions whereby different parties are in the position
to openly share knowledge, concerns and suggestions for democracy
building and strengthening across multiple levels.
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DPT’s objective throughout this process is to identify common priorities
and develop innovative approaches to participate in and influence the
process of finding democratic solutions. DPI also aims to support and
strengthen collaboration between academics, civil society and policy-
makers through its projects and output. Comparative studies of relevant
situations are seen as an effective tool for ensuring that the mistakes of
others are not repeated or perpetuated. Therefore we see comparative
analysis of models of peace and democracy building to be central to the
achievement of our aims and objectives.
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Demokratik Gelisim Enstitiisi'ntin
Amaclan ve Hedefleri

DPPl'in amaglari ve hedefleri:

* Barisin ve demokrasinin insasi {izerine yapilandirilmis bir kamusal
diyalogun olusmasi icin gerekli olan tartigma ortaminin gelistirilmesi
ve genisletilmesi.

* Farkli kesimlerin kargilastirmali ¢aligmalar vesilesiyle bir araya gelerek,
farkli diinya 6rnekleri 6zelinde benzer durumlarda olumlu sonuglar
elde etmek icin kullanilmis cesitli mekanizmalari incelemesine ve
analiz etmesine olanak saglamak. Farkli kesimlerin bir araya gelerek
Turkiye ve daha genis bir cografyada demokratik bir ¢6ziimiin
gelistirilmesine  yonelik  bilgilerini, diisiincelerini, endiselerini,
onerilerini, kaygilarini ve kargilasilan zorluklari paylastigi bir ortam
yaratmak. Akademisyenler, sivil toplum orgiitleri ve karar alicilar
arasindaki igbirliginin desteklemek ve giiclendirmek.

* Ortak 6ncelikleri belirlemek ve demokrasi insasi siirecini ve siirece
katllimi etkileyecek yenilik¢i yaklagimlar gelistirmek. Din, dil, ik,
renk, cinsiyet, siyasi goriis ve inang farki gozetmeksizin insan haklarini
tesvik etmek ve korumak.

Demokratik  Gelisim Enstitisit (DPI), Tirkiyede demokratik bir
¢oziimiin gelistirilmesi i¢in, farkli kesimlerin bir araya gelerek bilgilerini,
fikirlerini, kaygilarini ve 6nerilerini paylastiklar: bir ortami tegvik etmeyi
amaglamaktadir. Caligmalarimiz, demokratik ¢oziimiin saglanmast icin
kilit 6nem tasiyan konularda fikir birligine varma ve uzlagilan konulart
sahiplenme yetenegine sahip ¢ogulcu bir siyasi alanin gelistirilmesini
desteklemektedir.

Kurum olarak gii¢lii bir kamusal tartismayi; barist ve demokrasiyi
uluslararast diizeyde gelistirmeye yonelik katlimlari tegvik etmek icin
uzmanlga ve pratige dayali bir bakis acisiyla hareket ediyoruz. Bu
cercevede barig ve demokratik ilerleme konusunda yapilandirilmig
bir kamusal tartigmanin olusturulmasina katkida bulunmayi; baris ve
demokrasi ingasi tartigmalari igin yeni platformlar yaratmay: ve mevecut
platformlar: genisletmeyi amagliyoruz.
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Bu amaglara ulagabilmenin geregi olarak, farkli kesimlerin demokrasinin
ingast ve giiclendirmesi icin bilgilerini, endiselerini ve 6nerilerini acik¢a
paylasabilecekleri kapsayici, samimi ve yapilandirilmis tartigma ortamini
cesitli seviyelerde tesvik etmeye calistyoruz. DPI olarak farkli projelerimiz
aracihigiyla akademi, sivil toplum ve karar alicilar arasindaki igbirligini
desteklemeyi ve giiclendirmeyi de hedefliyoruz.
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Board Members / Yonetim Kurulu Uyeleri

ASw

Kerim Yildiz (Chief Executive Officer / icra Kurulu Bagkani)

Kerim Yildiz is an expert in conflict resolution, peacebuilding,
international human rights law and minority rights, having worked on
numerous projects in these areas over his career. Yildiz has received a
number of awards, including from the Lawyers Committee for Human
Rights for his services to protect human rights and promote the rule of
law in 1996, and the Sigrid Rausing Trust’s Human Rights award for
Leadership in Indigenous and Minority Rights in 2005. Yildiz is also
a recipient of the 2011 Gruber Prize for Justice. He has also written
extensively on international humanitarian law, conflict, and various
human rights mechanisms.

Kerim Yildiz catigma ¢oziimii, barigin ingast, uluslararasi insan haklar
ve azinlik haklari konusunda uzman bir isimdir ve kariyeri boyunca bu
alanlarda ¢ok gesitli projelerde calismistir. Kerim Yildiz, 1996 yilinda insan
haklarinin korunmast ve hukuk kurallarinin uygulanmasi yoniindeki
cabalarindan 6tiirii Insan Haklart Icin Avukatlar Komitesi Odiilii'ne,
2005’te Sigrid Rausing Trust Vakfr'nin Azinlik Haklarr alaninda Liderlik
Odiili‘ne ve 2011de ise Gruber Vakfi Uluslararast Adalet Odiilivne
layik goralmistiir. Uluslararast insan haklart hukuku, insancil hukuk ve
azinlik haklar konularinda 6nemli bir isim olan Yildiz, uluslararas: insan
haklari hukuku ve insan haklari mekanizmalari {izerine ¢ok sayida yazili
esere sahiptir.
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"

.

Nicholas Stewart QC (Chair / Yonetim Kurulu Bagkani)

Nicholas Stewart, QC, is a barrister and Deputy High Court Judge
(Chancery and Queen’s Bench Divisions) in the United Kingdom. He
is the former Chair of the Bar Human Rights Committee of England
and Wales and former President of the Union Internationale des Avocats.
He has appeared at all court levels in England and Wales, before the
Privy Council on appeals from Malaysia, Singapore, Hong Kong and the
Bahamas, and in the High Court of the Republic of Singapore and the
European Court of Human Rights. Stewart has also been the chair of the
Dialogue Advisory Group since its founding in 2008.

Tecriibeli bir hukukcu olan Nick Stewart Birlesik Krallik Yiiksek
Mahkemesi (Chancery and Queen’s Bench Birimi) ikinci hakimidir.
Gegmiste Ingiltere ve Galler Barosu Insan Haklari Komitesi Bagkanligt
(Bar Human Rihts Committee of England and Wales) ve Uluslararasi
Avukatlar Birligi (Union Internationale des Avocats) baskanligs
gorevlerinde bulunmustur. Ingiltere ve Galler'de gerceklesen ve Malezya,
Singapur, Hong Kong, Bahamalar, Singapur ve Avrupa Insan Haklart
mahkemelerinin temyiz konseylerinde goriis bildirdi. Stewart, 2008'deki
kurulusundan bu yana Diyalog Danigma Grubunun bagkanligini da
yuriitiyor.
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Prof Penny Green (Secretary / Genel Sekreter)

Professor Penny Green is Professor of Law and Globalisation at Queen
Mary University of London, UK, and Director of the International
State Crime Initiative (ISCI), UK. She joined Queen Mary University
in September 2014 following seven years as Professor of Law and
Criminology at Kings College London, UK. Professor Green has
published widely on state crime, state-corporate crime, natural disasters,
Turkish criminal justice and politics, transnational crime and asylum and
forced migration. Her most recent projects include a comparative study
of civil society resistance to state crime in Turkey, Tunisia, Colombia,
Kenya and Myanmar.

Halen Ingiltere'deki Queen Mary Universitesi'nde Hukuk ve Kiiresellesme
konularinda 6gretim {iyesi olarak gérev yapmakta, ayni iniversite
biinyesindeki Uluslararasi Devlet Suglart Inisiyatifi'nin direkesrliigtinii
sirdiirmektedir.  Queen Mary Universitesi'ndeki gorevine 2014'de
baslayan Penny Green, dncesinde 7 yil boyunca Kings College'da Hukuk
ve Kriminoloji alaninda ¢alismistir. Devlet suglari, devlet kurumlarinin
suclari, dogal afetler, Tiirk ceza sistemi ve siyaseti, uluslararasi suglar,
siginmacilik ve zorunlu gég gibi alanlarda gok sayida yazili esere sahiptir.
Green'in en son yaptig projeler arasinda, Tiirkiye, Tunus, Kolombiya,
Kenya ve Myanmar'da devlete karst sivil toplum direnisinin kargilagtirmali
bir ¢alismasi yer almakrtadir



http://www.law.qmul.ac.uk/research/centres/isci/index.html
http://www.law.qmul.ac.uk/research/centres/isci/index.html
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Priscilla Hayner

Priscilla Hayner is co-founder of the International Center for Transitional
Justice and is currently on the UN Department of Political Affairs
Standby Team of Mediation Experts. She is a global expert on truth
commissions and transitional justice initiatives and has authored several
books on these topics, including Unspeakable Truths, which analyses
truth commissions globally. Hayner has recently engaged in the recent
Colombia talks as transitional justice advisor to Norway, and in the 2008
Kenya negotiations as human rights advisor to former UN Secretary-
General Kofi Annan and the United Nations-African Union mediation
team. Hayner has also worked significantly in the implementation stages
following a peace agreement or transition, including Sierra Leone in

1999 and South Sudan in 2015.

Gegis Donemi Adaleti icin  Uluslararast Merkez'in  (International
Center for Transitional Justice) kurucularindan olan Priscilla
Hayner, ayni zamanda BM Kidemli Arabuluculuk Danismanlari
Ekibi’'ndedir. Hakikat komisyonlari, gecis donemi adaleti inisiyatifleri
ve mekanizmalar1 konusunda kiiresel bir uzman olan Hayner, hakikat
komisyonlarini  kiiresel olarak analiz eden Unspeakable Truths
(Konulmayan Gergekler) da dahil olmak tizere, alanda pek ¢ok yayina
sahiptir. Hayner, yakin zamanda Kolombiya baris goértismelerinde
Norveg'in gecis donemi adaleti danigmani olarak ve 2008 Kenya
miizakerelerinde eski BM Genel Sekreteri Kofi Annan ve Birlesmis
Milletler-Afrika Birligi arabuluculuk ekibinin insan haklari danigman:
olarak gérev yapmustr. Hayner, 1999'da Sierra Leone ve 2015'te Giiney
Sudan da dahil olmak tizere bir¢ok tilkede, barig anlagmast ve gegis sonrast
uygulamalari konularinda ¢aligmalar yapmustr.
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Arild Humlen

Arild Humlen is a lawyer and Director of the Norwegian Bar Association’s
Legal Committee. He is widely published within a number of jurisdictions,
with emphasis on international civil law and human rights, and he has
lectured at the law faculty of several universities in Norway. Humlen is
the recipient of the Honor Prize of the Bar Association of Oslo for his
work on the rule of law and in 2015 he was awarded the Honor Prize
from the international organisation Save the Children for his efforts to
strengthen the legal rights of children.

Hukukgu olan Arild Humlen ayni zamanda Norve¢ Barosu Hukuk
Komitesi’nin direktdriidiir. Uluslararasit medeni hukuk ve insan haklari
gibi yargi alanlari tizerine ¢ok sayida yazisi yaymlanmis, Norvecte
bir dizi hukuk fakiiltesinde ders vermistir. Oslo Barosu biinyesinde
Siginmacilik ve Gogmenlik Hukuku Davalart Calisma Grubu bagkant
olarak yapug1 galigmalardan dolayt Oslo Barosu Onur Odiilii'ne layik
gortilmustiir.
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Jacki Muirhead

Jacki Muirhead was appointed Chambers Administrator at Devereux
Chambers, London, UK, in November 2015. Her previous roles include
Practice Director at FJ Cleveland LLP, Business Manager at Counsels'
Chambers Limited and Deputy Advocates Clerk at the Faculty of
Advocates, UK.

Su anda Devereux Chambers isimli hukuk firmasinda tist diizey y6netici
olarak gorev yapan Jacki Muirhead bu gorevinden once Cleveland
Hukuk Firmasi calisma direktorii, Counsel’s Chambers Limited isimli
hukukgular odasinda sef katip ve Avukatlar Fakiiltesinde (Faculty of
Advocates) pazarlama miidiirii olarak ¢alismistir.
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Prof David Petrasek

Professor David Petrasek is Associate Professor at Graduate School of
Public and International Affairs, University of Ottawa, Canada. He is a
former Special Adviser to the Secretary-General of Amnesty International.
He has worked extensively on human rights, humanitarian and conflict
resolution issues, including for Amnesty International (1990-96), for the
Office of the UN High Commissioner for Human Rights (1997-98), for
the International Council on Human Rights Policy (1998-02) and as
Director of Policy at the Centre for Humanitarian Dialogue (2003-07).
Petrasek has also taught international human rights and humanitarian
law courses at the Osgoode Hall Law School at York University, Canada,
the Raoul Wallenberg Institute at Lund University, Sweden, and at
Oxford University.

Kanadada Ottowa Universitesi'nde Uluslararasi Siyasal Iligkiler
Boliimiinde 6gretim tiyesi olarak gorev yapmaktadir. Gegmiste Uluslararasi
Af Orgiitii Eski Genel Sekreteri'ne bagdanismanlik yapan Prof David
Petrasek, uzun yillardir insan haklari, insancil hukuk ve uyusmazliklarin
¢oziimii konularinda ¢aligmalar yiiriitmektedir. Bu alanlarda 6nde gelen
bir uzman ve yazardir. 1990-1996 yillart arasinda Uluslararast Af Orgiitii,
1997-1998 yillart arasinda Birlesmis Milletler Insan Haklari Yiiksek
Komiserligi, 1998-2002 yillart arasinda Insan Haklart Politikast iizerine
Uluslararast Konsey ve 2003-2007 yillart arasinda da Insani Diyalog
Merkezi’nde Politika Béliimii Direktorii olarak calismigtir.
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Antonia Potter Prentice

Antonia Potter Prentice is currently the Director of Alliance 2015 — a
global network of humanitarian and development organisations. Prentice
has wide ranging experience on a range of humanitarian, development,
peacemaking and peacebuilding issues through her previous positions,
including interim Senior Gender Adviser to the Joint Peace Fund for
Myanmar and providing technical advice to the Office of the Special
Envoy of the UN Secretary General to the Yemen peace process. Prentice
has also been involved in various international organisations including
UN Women, Dialogue Advisory Group, and Centre for Humanitarian
Dialogue. Prentice co-founded the Athena Consortium as part of which
she acts as Senior Manager on Mediation Support, Gender and Inclusion
for the Crisis Management Initiative (CMI) and as Senior Adviser to the
European Institute for Peace (EIP).

Antonia Potter Prentice, insani yardim kuruluglarinin ve kalkinma
orgiitlerinin kiiresel ag1 olan Ittifak 2015’in direkeoriidiir. Prentice,
Myanmar i¢in Ortak Baris Fonu'na gegici Kidemli Cinsiyet Danigman:
ve Birlesmis Milletler Genel Sekreteri Yemen Ozel Elcisi Ofisi'ne teknik
tavsiyeler vermek de dahil olmak iizere insancil faaliyetler, kalkinma, baris
yapma ve baris ingast gibi konularda sivil toplum biinyesinde 17 yillik bir
calisma tecriibesine sahiptir. BM Kadinlari, Diyalog Danisma Grubu ve
[nsani Yardim Diyalogu Merkezi gibi gesitli uluslararasi 6rgiitlerde gorev
yapan Prentice, kuruculari arasinda yer aldigi Athena Konsorsiyomu
Arabuluculuk Destegi, Toplumsal Cinsiyet ve Kaynastirma igin Kriz
Yonetimi Insiyatifi'nde yoneticilik ve Avrupa Baris Enstitiisi'ne (EIP)
bagdanigmanlik yapmakradir.
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Council of Experts / Uzmanlar Kurulu Uyeleri

Bertie Ahern

Bertie Ahern is the former Taoiseach (Prime Minister) of Ireland, a position
to which he was elected following numerous Ministerial appointments as
well as that of Deputy Prime Minister. A defining moment of Mr Ahern’s
three terms in office as Taoiseach was the successful negotiation of the
Good Friday Agreement in April 1998. Mr Ahern held the Presidency of
the European Council in 2004, presiding over the historic enlargement
of the EU to 27 member states. Since leaving Government in 2008 Mr
Ahern has dedicated his time to conflict resolution and is actively involved
with many groups around the world. Current roles include Co-Chair
of The Inter Action Council; Member of the Clinton Global Initiative;
Member of the International Group dealing with the conflict in the
Basque Country; Honorary Adjunct Professor of Mediation and Conflict
Intervention in NUI Maynooth; Member of the Kennedy Institute of
NUI Maynooth; Member of the Institute for Cultural Diplomacy, Berlin;
Member of the Varkey Gems Foundation Advisory Board; Member of
Crisis Management Initiative; Member of the World Economic Forum
Agenda Council on Negotiation and Conflict Resolution; Member of
the IMAN Foundation; Advisor to the Legislative Leadership Institute
Academy of Foreign Affairs; Senior Advisor to the International Advisory
Council to the Harvard International Negotiation Programme; and
Director of Co-operation Ireland.

Tecriibeli bir siyasetci olan Bertie Ahern bir dizi bakanlik gérevinden
sonra Irlanda Cumhuriyeti Bagbakani olarak gorev yapmustir. Bertie
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Aherr’in bagbakanlik yaptigr dénemdeki en belirleyici gelisme 1998
yilinin Nisan ayinda Hayirli Cuma Anlagmasi’yla sonuglanan barig
goriismesi miizakerelerinin baglatlmast olmustur. Ahern, 2004 yilinda
Avrupa Konseyi baskanligi gérevini yiiriitiitken Avrupa Birligi’nin iiye
tilke say1sinin 27’ye ¢ikuigs tarihsel siiregte pay1 olan en 6nemli isimlerden
biri olmustur. 2008 yilinda aktif siyasetten ¢ekilen Bertie Ahern o tarihten
bu yana biitiin zamanini ¢atisma ¢6ziimii ¢aligmalarina ayirmakta ve bu
amagla pek ¢ok grupla temaslarda bulunmakreadir. Aherr’in hali hazirda
sahip oldugu tinvanlar sunlardir: The Inter Action Council Esbagkanligs,
Clinton Kiiresel Insiyatifi Uyeligi, Bask Ulkesindeki Catisma Uzerine
Caligma Yiiriiten Uluslararast Grup Uyeligi, Irlanda Ulusal Universitesi
Arabuluculuk ve Catismaya Miidahale Boliimii Fahri Profesorliigii, Berlin
Kiiltiirel Diplomasi Enstitiisii Uyeligi, Varkey Gems Vakfi Danisma
Kurulu Uyeligi, Kriz Idaresi Inisiyatifi Uyeligi, Diinya Ekonomik
Forumu Miizakere ve Catisma Coziimii Forumu Konsey Uyeligi,
Harvard Uluslararasi Miizakere Programi Uluslararasi Danismanlar
Konseyi Bagdanigmani
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Dermot Ahern

Dermot Ahern is a former Irish Member of Parliament and Government
Minister and was a key figure for more than 20 years in the Irish peace
process, including in negotiations for the Good Friday Agreement and
the St Andrews Agreement. He also has extensive experience at the
EU Council level, including as a key negotiator and signatory to the
Constitutional and Lisbon Treaties. In 2005, he was appointed by the
then UN Secretary General Kofi Annan to be a Special Envoy on the
issue of UN Reform.

Gegmigte Irlanda Parlamentosu milletvekilligi ve kabinede bakanlik
gorevlerinde bulunan Dermot Ahern, 20 yildan fazla bir siire Irlanda
baris siirecinde anahtar bir rol oynamistr ve bu siire icinde Belfast
Anlagmast (Hayirli Cuma Anlagmasi) ve St. Andrews Anlagmast i¢in
yapilan miizakerelere dahil olmugstur. AB Konseyi seviyesinde de onemli
tecriibeleri olan Ahern, AB Anayasast ve Lizbon Antlasmalari siirecinde
de 6nemli bir arabulucu ve imzact olmugtur. 2005 yilinda donemin
Birlesmis Milletler Genel Sekreteri Kofi Annan tarafindan BM Reformu

konusunda 6zel temsilci olarak atanmuistir.
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Prof. Dr. Askin Asan

Profressor Dr. Askin Asan is an executive board member of the Maarif
Foundation, member of Turkey’s Democracy Platform, and a faculty
member at Istanbul Ticaret University. Elected as a Member of the
Turkish Grand National Assembly from Ankara, Prof Asan served as a
vice president of the Parliamentary Assembly of the Mediterranean and
was a member of Turkish Delegation of the Parliamentary Union of the
Organisation of the Islamic Conference during her time in parliamentary
office. She is a former Deputy Minister of Family and Social Policies
(2011-2014) and was Rector of Avrasya University in Trabzon between
2014-2017.

Maarif Vakfi Miitevelli Heyeti iiyesi ve Tiirkiye Demokrasi Platformu
kurucu iiyesi olan Askin Asan, 23. Dénemde Ankara Milletvekili olarak
Parlamentoda gorev yapu. TBMM'de Akdeniz Parlamenter Asamblesi
(APA) Tirk Grubu Bagkani, Milli Egitim, Genglik ve Spor Komisyonu
ve IKOPAB Tiirk Grubu Uyesi oldu. 2011-2014 Yillari arasinda Aile ve
Sosyal Politikalar Bakanligi Bakan Yardimcist gorevini yiiriitei. 2014-
2017 yillart arasinda Avrasya Universitesi'nin rekeorliigiinii yapan Asan,
su an [stanbul Ticaret Universitesi 6gretim iiyesidir.
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Prof Mehmet Asutay

Profressor Mehmet Asutay is a Professor of Middle Eastern and Islamic
Political Economy & Finance at the Durham University Business School,
UK. He researches, teaches and supervises research on Islamic political
economy and finance, Middle Eastern economic development and
finance, the political economy of Middle East, including Turkish and
Kurdish political economies. He is the Director of Durham Centre for
Islamic Economics and Finance and the Managing Editor of the Review
of Islamic Economics, as well as Associate Editor of the American
Journal of Islamic Social Science. He is the Honorary Treasurer of the
BRISMES (British Society for Middle Eastern Studies); and of the IAIE
(International Association for Islamic Economics).

Dr. Mehmet Asutay, Ingilteredeki Durham Universitesi’nin Isletme
Fakiiltesi'nde Ortadoguw’'nun Islami Siyasal Ekonomisi ve Finansi
alaninda profesor olarak gorev yapmaktadir. Asutay Tiirk ve Kiirt siyasal
ekonomisi, Islami siyasal ekonomi, ve Ortadoguda siyasal ekonomi
konularinda dersler vermekte, arasurmalar yapmakta ve yapilan
arastirmalara danismanlik yapmaktadir.
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Ali Bayramoglu

Ali Bayramoglu is a writer and political commentator. Since 1994, he has
contributed as a columnist for a variety of newspapers. He is currently a
columnist for Al-Monitor. He is a member of the former Wise Persons
Commission in Turkey, established by then-Prime Minister Erdogan.

Yazar ve siyaset yorumcusu olan Ali Bayramoglu uzun yillar giinlitk
yayinlanan Yeni Safak gazetesinde kose yazarligt yapmistir. Recep Tayyip
Erdogan’in bagbakanligt déneminde olusturulan Akil Insanlar Heyetinde
yer almisur. Bayramoglu kése yazilarina su an Al-Monitorde devam
etmektedir.
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Prof Christine Bell

Professor Christine Bell is a legal expert based in Edinburgh, Scotland.
She is Professor of Constitutional Law and Assistant Principal (Global
Justice) at the University of Edinburgh, Co-director of the Global Justice
Academy, and a member of the British Academy. She was chairperson
of the Belfast-based Human Rights organization, the Committee on
the Administration of Justice from 1995-7, and a founder member of
the Northern Ireland Human Rights Commission established under
the terms of the Belfast Agreement. In 1999 she was a member of the
European Commission’s Committee of Experts on Fundamental Rights.
She is an expert on transitional justice, peace negotiations, constitutional
law and human rights law. She regularly conducts training on these
topics for diplomats, mediators and lawyers, has been involved as a legal
advisor in a number of peace negotiations, and acted as an expert in
transitional justice for the UN Secretary-General, the Office of the High
Commissioner for Human Rights, and UNIFEM.

[skogya'nin bagkenti Edinburgh’ta faaliyet yiiriiten bir hukukudur.
Edinburgh Universitesi'nde Anayasa hukuku profesorii olarak ve ayni
tiniversite biinyesindeki Kiiresel Adalet Projesinde Miidiir yardimcis
olarak gorev yapmakradir. Ingiliz Akademisi iiyesi de olan Bell, 1995-
1997 yillar1 arasinda Belfast merkezli Insan Haklar1 érgiitii Adalet Idaresi
Komisyonu bagkan: ve Belfast Anlagmasi sartlari gercevesinde kurulan
Kuzey Irlanda Insan Haklart Komisyonu kurucu iiyesi olarak gérev
yapt. 1999'da ise Avrupa Komisyonu Temel Haklar Uzmanlar Komitesi
tiyeliginde bulundu.Temel uzmanlik alanlart Gegis Donemi Adaleti,
Baris Miizakereleri, Anayasa Hukuku ve Insan Haklar1 olan Prof. Bell,
ayni zamanda bu konularda diplomat, arabulucu ve hukukeulara egitim
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vermekte, BM Genel Sekreterligi, Insan Haklar1 Yiiksek Komiserligi Ofisi
ve UNIFEM’in de dahil oldugu kurumlarda hukuk danigmani olarak
gorev yapmaktadir.
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Cengiz Candar

Cengiz Candar is currently a columnist for Al-Monitor, a widely respected
online magazine that provides analysis on Turkey and the Middle East.
He is an expert on the Middle East and former war correspondent. He
served as special adviser to former Turkish president Turgut Ozal. Cengiz
Candar is a Distinguished Visiting Scholar at the Stockholm University
Institute for Turkish Studies (SUITS).

Kidemli bir gazeteci ve kdse yazari olan Candar uzun yillar Radikal gazetesi
icin kose yazarligi yapmistur. Al Monitor haber sitesinde kose yazarlig
yapmaktadir. Ortadogu konusunda 6nemli bir uzman olan Candar, bir
dénem savas muhabiri olarak calismis veTurkiye eski Cumhurbaskani
merhum Turgut Ozal’a 6zel danismanlik yapmustir.
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Andy Carl

Andy Carl is an independent expert on conflict resolution and public
participation in peace processes. He believes that building peace is not
an act of charity but an act of justice. He co-founded and was Executive
Director of Conciliation Resources. Previously, he was the first Programme
Director with International Alert. He is currently an Honorary Fellow of
Practice at the School of Law, University of Edinburgh. He serves as an
adviser to a number of peacebuilding initiatives including the Inclusive
Peace and Transition Initiative at the Graduate Institute in Geneva and
the Legal Tools for Peace-Making Project in Cambridge, and the Oxford
Research Group, London.

Andy Carl catisma ¢oziimii ve baris stireglerine kamusal katlimin
saglanmasi {izerine ¢alisgan bagimsiz bir uzmandir. Barisin ingaasinin
bir hayirseverlik faaliyetinden ziyade adaletin yerine getirilmesi
cabast olduguna inanan Carl, caugsma Coziimii alaninda caligan etkili
kurumlardan biri olan Conciliation Resources’un kurucularindan biridir.
Bir dénem Uluslararasi Uyari (International Alert) isimli kurumda
Program Direktérii olarak gorev yapan Carl, halen Edinburgh Universitesi
Hukuk Fakiiltesi biinyesinde Fahri Bilim Kurulu Uyesi olarak gérev
yapmaktadir. Baris ingast iizerine galisan Cenevre Mezunlar Insiyatifi
biinyesindeki Baris ve Gegis Dénemi Inisiyatifi, Cambridge’te yiiriitiilen
Barisin Ingast igin Yasal Araglar Projesi ve Londrada faaliyet yiiriiten
Oxford Aragtirma Grubu gibi bir dizi kurum ve olusuma danismanlik
yapmaya devam etmektedir.
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Prof. Dr. Fazil Hiisnii Erdem

Fazil Hiisnii Erdem is professor of constitutional law and head of the
Department of Constitutional Law at Dicle University, Diyarbakir. In
2007, Erdem was a member of the commission which was established
to draft a new constitution to replace the Constitution of 1982 which
was introduced following the coup d’etat of 1980. Erdem was a member
of the Wise Persons Commission in Turkey, established by then Prime
Minister Erdogan, in the team that was responsible for the South-eastern
Anatolia Region.

Fazil Hiisnii Erdem Dicle Universitesi Hukuk Fakiiltesi Anayasa
Hukuku Anabilim Dali Baskanidir. 2007°de, 1980 darbesinin takiben
yiiriirliige giren 1982 darbe anayasasini degistirmek tizere kurulan yeni
anayasa hazirlama komisyonunda yer almistir. Erdem, 2013°de Tiirkiye
Cumbhuriyeti Hitkiimeti tarafindan Demokratik a¢ilim ve ¢oziim siireci
kapsaminda olusturulan Akil Insanlar Heyeti iiyesidir.
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Prof Salomén Lerner Febres

Professor Salomén Lerner Febres holds a PhD in Philosophy from
Université Catholique de Louvain. He is Executive President of the Center
for Democracy and Human Rights and Professor and Rector Emeritus of
Pontifical Catholic University of Peru. He is former President of the Truth
and Reconciliation Commission of Peru. Prof Lerner has given many talks
and speeches about the role and the nature of university, the problems of
scholar research in higher education and about ethics and public culture.
Furthermore, he has participated in numerous conferences in Peru and
other countries about violence and pacification. In addition, he has been
a speaker and panellist in multiple workshops and symposiums about
the work and findings of the Truth and Reconciliation Commission of
Peru. He has received several honorary doctorates as well as numerous
recognitions and distinctions of governments and international human
rights institutions.

Prof. Professor Salomén felsefe alanindaki doktora egitimini
BelcikadakiUniversité  Catholique de Louvainde tamamlamugtir.
Perudaki Pontifical Catholic Universitesi'nin onursal rekedrii sifatin
tastyan  Prof. Salomén Lerner Febres, ayni tiniversite biinyesindeki
Demokrasi ve Insan Haklart Merkezi’nin de baskanligini yapmakradir.
Peru Hakikat ve Uzlasma Komisyonu eski bagkanidir. Universitenin
rolii ve dogasi, akademik calismalarda kargilagilan zorluklar, etik ve
kamu kiiltiirti konulu ¢ok sayida konusma yapmis, siddet ve pasifizm
konusunda Peru bagta olmak tizere pek ¢ok tilkede yapilan konferanslara
konusmaci olarak katilmistir.
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Prof Mervyn Frost

Professor Mervyn Frost is teaches International Relations, and was former
Head of the Department of War Studies, at King’s College London, UK.
He was previously Chair of Politics at the University of Natal, Durban,
South Africa and was President of the South African Political Studies
Association. He currently sits on the editorial boards of International
Political Sociology and the Journal of International Political Theory,
among others. He is an expert on human rights in international relations,
humanitarian intervention, justice in world politics, democratising global
governance, the just war tradition in an era of New Wars, and, ethics in
a globalising world.

Londradaki King’s College’in Savas Calismalari boliimiiniin baskanligini
yapmaktadir. Daha once Giiney Afrikanin Durban sehrindeki Natal
Universitesi'de Siyaset Bilimi béliimiiniin baskanligint yapmustir. Giiney
Afrika Siyaset Caligmalar1 Enstitiisit Bagkanligi gorevinde de bulunan
Profesor Frost, Insan Haklari ve Uluslararasi Iliskiler, Insancil Miidahale,
Diinya Siyasetinde Adalet, Kiiresel Yonetimin Demokratiklestirilmesi,
Yeni Savaslar Doneminde Adil Savas Gelenegi ve Kiiresellesen Diinyada
Etik gibi konularda uzman bir isimdir.
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Martin Griffiths

Martin Griffiths is a senior international mediator and currently the UN’s
Envoy to Yemen. From 1999 to 2010 he was the founding Director of
the Centre for Humanitarian Dialogue in Geneva where he specialised in
developing political dialogue between governments and insurgents in a
range of countries across Asia, Africa and Europe. He is a co-founder of
Inter Mediate, a London based NGO devoted to conflict resolution, and
has worked for international organisations including UNICEE Save the
Children,Action Aid, and the European Institite of Peace. Griffiths has
also worked in the British Diplomatic Service and for the UN, including
as Director of the Department of Humanitarian Affairs (Geneva),
Deputy to the Emergency Relief Coordinator (New York), Regional
Humanitarian Coordinator for the Great Lakes, Regional Coordinator
in the Balkans and Deputy Head of the Supervisory Mission in Syria
(UNSMIS).

Ust diizeyde uluslararast bir arabulucu olan Martin Griffiths, uluslararas:
bir arabulucudur ve yakin zamanda BM Yemen Ozel Temsilcisi olarak
atanmistir.  Asya, Afrika ve Avrupa kitalarindaki gesitli iilkelerde
hitkiimetler ile isyanci gruplar arasinda siyasal diyalog gelistirilmesi
iizerine calisan Cenevredeki Insani Diyalog Merkezi'nin (Centre for
Humanitarian Dialogue) kurucu direktorii olan Martin Griffiths 1999-
2010 yllart arasinda bu gorevi stirdiirmiistiir. Catigma ¢oziimii {izerine
calisan Londra merkezli Inter Mediate’in kuruculari arasinda bulunan
Grifliths, UNICEE Save the Children ve Action Aid isimli uluslararas
kurumlarda da gorev yapmusur. Ingiltere Diplomasi Servisi’ndeki
hizmetlerinin yani sira Birlesmis Milletler biinyesinde Cenevre Ofisi’nde
Insani Faaliyetler Boliimi'nde yonetici, New York ofisinde Acil Yardim
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Koordinatorii yardimciligi, Biiyitk Goller (Great Lakes) bélgesinde
Insani Yardim Koordinatérii, Balkanlarda BM Bolgesel Koordinatorii ve

BM eski Genel Sekreteri Kofi Annan’in BM ve Arap Birligi adina Suriye
ozel temsilciligi yapugi donemde kendisine bas danismanlik yapmugtir.
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Kezban Hatemi

Kezban Hatemi holds an LL.B. from Istanbul University and is registered
with the Istanbul Bar Association. She has worked as a self employed
lawyer, as well as Turkey’s National Commission to UNESCO and a
campaigner and advocate during the Bosnian War. She was involved in
drafting the Turkish Civil Code and Law of Foundations as well as in
preparing the legal groundwork for the chapters on Religious Freedoms,
Minorities and Community Foundations within the Framework Law
of Harmonization prepared by Turkey in preparation for EU accession.
She has published articles on human rights, women's rights, minority
rights, children's rights, animal rights and the fight against drugs. She is
a member of the former Wise Persons Commission in Turkey, established
by then Prime Minister Erdogan, and sits on the Board of Trustees of the
Technical University and the Darulacaze Foundation.

Istanbul Universitesi Hukuk Fakiiltesinden mezun olduktan sonra
[stanbul Barosuna kayitli olarak avukatlik yapmaya baslamustir. Serbest
avukatlik yapmanin yani sira UNESCO Tiirkiye Milli Komisyonu'nda
hukukeu olarak gorev yapmis, Bosna savagt sirasinda siirdiiriilen savag
karsitt kampanyalarda aktif olarak yer almugtur. Tiirkiye'nin Avrupa
Birligi'ne tyelik stireci geregi hazirlanan Uyum Yasalari Cergeve
Yasasinin Dini Ozgiirliikler, Azinliklar ve Vakiflar ile ilgili boliimlerine
iliskin hukuki caligmalarda yer almis, Tiirk Ceza Kanunu ve Vakiflar
Kanunu'nun taslaklarinin hazirlanmasinda gérev almugtir. Insan haklari,
kadin haklari, azinlik haklari, gocuk haklari, hayvan haklari ve uyusturucu
ile miicadele konularinda ¢ok sayida yazili eseri vardir. Recep Tayyip
Erdogan’in basbakanlig: doneminde olusturulan Akil Insanlar Heyetinde
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yer almistir. Bunun yani sira Istanbul Universitesi ile Dariilacaze Vakfi
Miitevelli heyetlerinde gorev yapmakrtadir.
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Dr Edel Hughes

Dr Edel Hughes is a Senior Lecturer in Law at Middlesex University.
Prior to joining the Middlesex University, Dr Hughes was a Senior
Lecturer in Law at the University of East London and a Lecturer in Law
and the University of Limerick. She was awarded an LL.M. and a PhD
in International Human Rights Law from the National University of
Ireland, Galway, in 2003 and 2009, respectively. Her research interests
are in the areas of international human rights law, public international
law, and conflict transformation, with a regional interest in Turkey and
the Middle East. She has published widely on these areas.

Dr. Edel Hughes, Middlesex Universitesi Hukuk Fakiiltesi'nde kidemli
dgretim iiyesidir. Daha 6nce Dogu Londra Universitesi Hukuk Fakiiltesi
ve Limerick Universitesinde gérev yapan Hughes, doktorasini 2003-
2009 yillart arasinda Irlanda Ulusal Universitesi'nde Uluslararast Insan
Haklart Hukuku alaninda tamamlamistir. Hughes’un bir¢ok yayininin
da bulundugu calisma alanlar1 iginde, Orta Dogu’yu ve Tiirkiye'yi de
kapsayan sekilde, uluslararast insan haklari hukuku, uluslararasi kamu
hukuku ve catisma ¢oziimii yer almaktadir.
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Prof Dr Ahmet insel

Professor Ahmet Insel is a former faculty member of Galatasaray
University in Istanbul, Turkey and Paris 1 Panthéon Sorbonne University,
France. He is Managing Editor of the Turkish editing house Iletisim and
member of the editorial board of monthly review Birikim. He is a regular
columnist at Cumbhuriyet newspaper and an author who published
several books and articles in both Turkish and French.

[letisim Yayinlari Yayin Kurulu Koordinatérliigiinii ytirtiten Ahmet Insel,
Galatasaray Universitesi ve Paris 1 Panthéon-Sorbonne Universitesi’nde
ogretim {liyesi olarak gorev yapmisur. Birikim Dergisi yayin kolektifi
tiyesi ve Cumhuriyet Gazetesinde kose yazaridir. Tiirkge ve Fransizca
olmak tizere ¢ok sayida kitab1 ve makalesi bulunmaktadir.
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Avila Kilmurray

Avila Kilmurray is a founding member of the Northern Ireland Women’s
Coalition. She was part of the Coalition’s negotiating team for the Good
Friday Agreement and has written extensively on community action, the
women’s movement and conflict transformation. She serves as an adviser
on the Ireland Committee of the Joseph Rowntree Charitable Trust as well
as a board member of Conciliation Resources (UK) and the Institute for
British Irish Studies. She was the first Women’s Officer for the Transport
& General Workers Union for Ireland (1990-1994) and from 1994-
2014 she was Director of the Community Foundation for Northern
Ireland, managing EU PEACE funding for the re-integration of political
ex-prisoners in Northern Ireland as well as support for community-
based peace building. She is a recipient of the Raymond Georis Prize
for Innovative Philanthropy through the European Foundation Centre.
Kilmurrary is working as a consultant with The Social Change Initiative
to support work with the Migrant Learning Exchange Programme and
learning on peace building.

Avila Kilmurray, Kuzey Irlanda Kadin Koalisyonu’nun kurucusudur ve
bu siyasi partinin temsilcilerinden biri olarak Hayirli Cuma Anlagmast
miizakerelerine katilmugstir. Toplumsal tepki, kadin hareketi ve catismanin
dontisiimii gibi konularda ¢ok sayida yazili eseri vardir. Birlesik Krallik
ve Irlandada aralarinda Conciliation Resources (Uzlasma Kaynaklari),
the Global Fund for Community Foundations (Toplumsal Vakiflar igin
Kiirsel Fon) , Conflict Resolution Services Ireland (irlanda Catisma
Coziimii Hizmetleri) ve the Institute for British Irish Studies (Britanya
ve Irlanda galismalari Enstitiisii) isimli kurumlarda yonetim kurulu iiyesi
olarak goérev yapmaktadir. 1990-94 yillart arasinda Ulagim ve Genel
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Isciler Sendikas’'nda Kadinlardan Sorumlu Yonetici olarak calismis ve
bu gorevi yerine getiren ilk kadin olmugtur. 1994-2014 yillar: arasinda
Kuzey Irlanda Toplum Vakfinin direkesrliigiinii yapmus ve bu gorevi
strasinda eski siyasi mahkumlarin yeniden entegrasyonu ile barigin
toplumsal zeminde yeniden insasina dair Avrupa Birligi fonlarinin
idaresini yiriitmistii. Avrupa Vakiflar Merkezi tarafindan verilen
Yenilikgi Hayirseverler Raymond Georis Odiili'niin de sahibidir.
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Prof. Dr. Erol Katircioglu

Prof. Dr. Erol Katircioglu is an executive board member of the Turkish
Economic and Social Studies Foundation (TESEV) and one of the
founding members of the Dialogue Group established in May 2016. He
served as the Economic Adviser to Deputy Prime Minister Erdal Inonii
between 1991 and 1993 and as the “economist member” of the drafting
committee of the Competition Law. He became a professor in 1996 and
was Vice Rector of Istanbul Bilgi University between 2001 and 2005,
where he became the Head of the Economics Department in 2005 and
was elected to the Board of Trustees in 2008. Prof. Katircioglu has been
a columnist for various daily newspapers like Radikal, Taraf and Star
since 1996. He is currently a faculty member at Marmara University’s
Department of Economics (English).

TESEV yénetim kurulu tiyesi ve Mayis 2016'da kurulan Diyalog Grubu
tiyesidir. Ekonomi profesérii olan Erol Katircioglu 1991-1993 yillari
arasinda Bagbakan Yardimcist Erdal Ingni’niin Ekonomi Danismanligi’ni
yaptt ve ayni yillarda “Rekabet Yasast'nin hazirlik komisyonunda
“iktisatc1 iiye” olarak ¢alisti. 2001-2005 yillar1 arasinda Istanbul
Bilgi Universitesine “Rektor Yardimcisi” olarak calisti. 2005te ayni
tiniversitede “Ekonomi Boliim Bagkanligr” yapan Katrcioglu, 2008'de
“Miitevelli Heyeti Uyeligi’ne segildi. 2012 yilinda Bilgi Universitesi’yle
yollarini ayiran Erol Katircioglu, 1996'dan bu yana Radikal, Taraf ve Star
gibi cesitli giinliik gazetelerde yazilar yazdi. Marmara Universitesi, Iktisat
Fakiiltesi, Ingilizce Iktisat Boliiminden emeklilige ayrildu.
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Prof Ram Manikkalingam

Professor Ram Manikkalingam is founder and director of the Dialogue
Advisory Group, an independent organisation that facilitates political
dialogue to reduce violence. He is a member of the Special Presidential
Task Force on Reconciliation in Sri Lanka and teaches politics at the
University of Amsterdam. Previously, he was a Senior Advisor on the
Sri Lankan peace process to then President Kumaratunga. He has served
as an advisor with Ambassador rank at the Sri Lanka Mission to the
United Nations in New York and prior to that he was an advisor on
International Security to the Rockefeller Foundation. He is an expert
on issues pertaining to conflict, multiculturalism and democracy, and
has authored multiple works on these topics. He is a founding board
member of the Laksham Kadirgamar Insitute for Strategic Studies and
International Relations, Colombo, Sri Lanka.

Amsterdam Universitesi Siyaset Bilimi Boliimii'nde misafir Profesor
olarak gérev yapmaktadir. Sri Lanka devlet bagkanina baris siireci igin
danigmanlik yapmistir. Danigmanlik goérevini hala siirdiirmektedir.
Uzmanlik alanlari arasinda gausgma, gokkiileiirliilitk, demokrasi gibi
konular bulunan Prof Ram Manikkalingam, Sri Lankadaki Laksham
Kadirgamar Stratejik Caligmalar ve Uluslararast Iliskiler Enstitiisi'niin
kurucu iiyesi ve yonetim kurulu iyesidir.
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Bejan Matur

Bejan Matur is a renowned Turkey-based author and poet. She has
published ten works of poetry and prose. In her writing she focuses mainly
on Kurdish politics, the Armenian issue, minority issues, prison literature
and women’s rights. She has won several literary prizes and her work has
been translated into over 28 languages. She was formerly Director of the
Diyarbakir Cultural Art Foundation (DKSV). She is a columnist for the
daily Zaman, and occasionally for the English version Today’s Zaman.

Tiirkiye’nin 6nde gelen sair ve yazarlarindan biridir. Siir ve gazetecilik
alaninda yayimlanmis 10 kitabi bulunmakeadir. 2012 yilinin bagina kadar
yazdig1 diizenli kose yazilarinda Kiirt siyaseti, Ermeni sorunu, giindelik
siyaset, azinlik sorunlari, cezaevi yazilart ve kadin sorunu gibi konulari
islemistir. Yapitlar1 28 degisik dile gevrilen Matur, ¢ok sayida edebiyat
odult sahibidir. Diyarbakir Kiltiir ve Sanat Vakfi Kurucu Bagkanlig
gorevinde bulunmustur.
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Prof Monica McWilliams

Professor Monica McWilliams teaches in the Transitional Justice Institute
at Ulster University in Northern Ireland. She currently serves on a three-
personal panel established by the Northern Ireland government to make
recommendations on the disbandment of paramilitary organisations
in Northern Ireland. During the Northern Ireland peace process, Prof
McWilliams co-founded the Northern Ireland Women’s Coalition
political party and was elected as a delegate to the Multi-Party Peace
Negotiations, which took place in 1996 to 1998. She was also elected
to serve as a member of the Northern Ireland Legislative Assembly from
1998 to 2003. Prof McWilliams is a signatory of the Belfast/Good Friday
Agreement and has chaired the Implementation Committee on Human
Rights on behalf of the British and Irish governments. For her role in
delivering the peace agreement in Northern Ireland, Prof McWilliams
was one recipient of the John E Kennedy Leadership and Courage Award.

Prof. Monica McWilliams, Ulster Universitesi'ndeki Gegis Donemi
Adaleti Enstitiisi'ne bagh Kadin Caligmalari Bolimirnde 6gretim
{iyesidir. 2005- 2011 yillari arasinda Kuzey Irlanda Insan Haklari
Komisyonu Komiseri olarak Kuzey Irlanda Haklar Beyannamesi icin
tavsiyeler hazirlamaktan sorumlu olarak gérev yapmustir. Kuzey Irlanda
Kadin Koalisyonu'nun kurucularindan olan prof. McWilliams 1998
yilinda Belfast (Hayirli Cuma) Barig Anlasmasi’nin imzalanmasiyla
sonuglanan Cok Partili Baris Gortismeleri’nde yer almistr.
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Hanne Melfald

Hanne Melfald worked with the Norwegian Ministry of Foreign Affairs
for eight years including as the Senior Adviser to the Secretariat of the
Foreign Minister of Norway before she became a Project Manager in HD’s
Eurasia office in 2015. She previously worked for the United Nations for
six years including two years with the United Nations Assistance Mission
in Afghanistan as Special Assistant to the Special Representative of the
Secretary-General. She has also worked for the United Nations Office for
the Coordination of Humanitarian Affairs in Nepal and Geneva, as well
as for the Norwegian Refugee Council and the Norwegian Directorate of
Immigration. Melfald has a degree in International Relations from the
University of Bergen and the University of California, Santa Barbara, as
well as a Master’s degree in Political Science from the University of Oslo.

Hanne Melfald, bagdanismanlik dahil olmak tizere 8 yil boyunca Norve¢
Disisleri Bakanligi biinyesinde gesitli gorevlerde bulunmusg, 2015 yilindan
itibaren Insani Diyalog icin Merkez isimli kurumun Avrasya biriminde
Proje Midiirii olarak ¢alismaya baglamistir. Ge¢miste Birlesmis Milletler
biinyesinde gorev almus, bu gorevi sirasinda 2 yil boyunca Birlesmis
Milletlerin Afganistan Yardim Misyonunda BM Genel Sekreteri Ozel
Temsilcisi olarak gorev yapmustir. Ayrica Birlesmis Milletler Cenevre
Yerleskesi biinyesinde bulunan Nepal Insani Yardim Koordinasyon
Ofisinde de gorev almustir. Bir dsnem Norveg Sigmmacilar Konseyi
ve Norveg Goégmenlik Isleri Miidiirliigiinde ¢alisan Hanna Melfald
Norve¢'in Bergen ve ABD’nin Kaliforniya Universitelerinde aldig:
Uluslararas: Iliskiler egitimini Olso Universitesinde aldig1 Siyaset Bilimi
yiiksek lisans egitimiyle tamamlamistr.
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Roelf Meyer

Meyer is currently a consultant on international peace processes having
advised parties in Northern Ireland, Sri Lanka, Rwanda, Burundi, Iraq,
Kosovo, the Basque Region, Guyana, Bolivia, Kenya, Madagascar, and
South Sudan. Meyer’s experience in international peace processes stems
from his involvement in the settlement of the South African conflict
in which he was the governments chief negotiator in constitutional
negotiations with the ANC’s chief negotiator and current South African
President, Cyril Ramaphosa. Negotiating the end of apartheid and paving
the way for South Africas first democratic elections in 1994, Meyer
continued his post as Minister of Constitutional Affairs in the Cabinet
of the new President, Nelson Mandela. Meyer retired as a Member of
Parliament and as the Gauteng leader of the National Party in 1996 and
co-founded the United Democratic Movement (UDM) political party
the following year. Retiring from politics in 2000, Meyer has since held a
number of international positions, including membership of the Strategy
Committee of the Project on Justice in Times of Transition at Harvard

University.

Roelf Meyer, Giiney Afrikadaki baris siirecinde iktidar partisi Ulusal
Parti admna bagmiizakereci olarak gorev yapmusur. O dénem Afrika
Ulusal Kongresi (ANC) adina bagmiizakereci olarak gorev yapan ve su an
Giiney Afrika devlet bagskani olan Cyril Ramaphosa ile birlikte yiirtittiigii
miizakereler sonrasinda Giiney Afrikadaki irkgi apartheid rejim sona
erdirilmis ve 1994 yilinda ilkedeki ilk 6zgiir se¢imlerin yapilmasi
saglanmistir. Yapilan segim sonrasi yeni devlet bagkani secilen Nelson
Mandela kurdugu ilk hiikiimette Roelf Meyer'e Anayasal iliskilerden
Sorumlu Bakan olarak gorev vermistir. Roelf Meyer 2011-2014 yillart
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arasinda Giiney Afrika Savunma Degerlendirme Komitesine bagkanlik
yapmis, ayni zamanda aktif olan bazi baris siireglerine dahil olarak
Kuzey Irlanda, Sri Lanka, Ruanda, Burundi, Irak, Kosova, Bask Bolgesi,
Guyana, Bolivya, Kenya, Madagaskar ve Giiney Sudan'da catisan taraflara
danigmanlik yapmustur.
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Mark Muller QC

Mark Muller, QC, is a senior advocate at Doughty Street Chambers (London)
and the Scottish Faculty of Advocates (Edinburgh) where he specialises in
public international law and human rights. Muller also currently is on the
UN Department of Political Affairs Standby Team of Mediation Experts
and is the UN Special Envoy to Syria in the Syrian peace talks. He also has
many years experience of advising numerous international bodies, such as
Humanitarian Dialogue (Geneva) and Inter-Mediate (London) on conflict
resolution, mediation, confidence-building, ceasefires, power-sharing,
humanitarian law, constitution-making and dialogue processes. Muller also
co-founded Beyond Borders and the Delfina Foundation.

Mark Muller Londra merkezli Doughty Street Chambers Hukuk Biirosu'na
ve Edinburgdaki Iskog Avukatlar Birligi'ne baglt olarak calisan tecriibeli bir
hukukeudur. Uluslararasi kamu hukuku ve insan haklari hukuku alaninda
uzman olan Muller, Afganistan, Libya, Irak ve Suriye gibi ¢esitli catisma
alanlarinda uzun seneler catisma ¢oziimii, arabuluculuk, catismasizlik ve
iktidar paylasimi konusunda danismanlik hizmeti vermistir. 2005den bu
yana Insani Diyalog igin Merkez (Centre for Humanitarian Dialogue),
Catgma Otesi (Beyond Borders) ve Inter Mediate (Arabulucu) isimli
kurumlara kidemli danigmanlik yapmaktadir. Harvard Hukuk Fakiiltesi tiyesi
olan Muller bir d6nem Ingiltere ve Galler Barosu Insan Haklart Komisyonu
bagkanligr ve Barolar Konseyi Hukukun Ustiinliigii Birimi baskanligt
gorevlerini de yiirtitmiistiir. Kiiltiirel diyalog yoluyla barist ve uluslararast
anlayist tesvik etme amaciyla Iskogyada kurulan Sinirlar Otesi (Beyond
Borders) isimli olusumun kurucusu olan Muller halen BM Siyasal ligkiler
Birimi biinyesindeki Arabulucular Destek Ekibinde Kidemli Arabuluculuk
Uzmani olarak gorev yapmakradir.
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Avni Ozgiirel

Mehmet Avni Ozgiirel is a Turkish journalist, author and screenwriter.
Having worked in several newspapers such as daily Sabah and Radikal,
Ozgiirel is currently the editor in chief of the daily Yeni Birlik and a TV
programmer at TRT Haber. He is the screenwriter of the 2007 Turkish
film Zincirbozan, on the 1980 Turkish coup d'état, Sultan Avrupa'da
(2009), on Sultan Abdiilaziz's 1867 trip to Europe; and of the 2010
Mahpeyker: Késem Sultan, on Késem Sultan. He is also the screenwriter
and producer of 2014 Turkish film Darbe (Coup), on the February 07,
2012 Turkish intelligence crisis. In 2013 he was appointed a member
of the Wise Persons Commission in Turkey established by then Prime
Minister Erdogan.

Gazeteci-yazar Avni Ozgiirel, uzun yillar Milliyet, Aksam, Sabah ve Radikal
gibi ¢esitli gazetelerde haber mudiirliigii ve kose yazarligi yapu. 2013
yilinda Turkiye Cumhuriyeti Hiikiimeti tarafindan Demokratik agilim
ve ¢oziim siireci kapsaminda olusturulan Akil Insanlar Heyeti iiyesidir.
1980 darbesini konu eden belgesel film Zincibozan (2007), Sultan
Abdiilaziz'in 1867'de Avrupa'ya yapugi yolculugu konu eden Sultan
Avrupada (2009), Mahpeyker: Kosem Sultan (2010) ve 7 Subat Milli
Istihbarat Teskilati (MIT) operasyonunun anlatildigi “Darbe” filmleri
senaristligini ve yapimciligint iistlendigi projeler arasindadir. Ozgiirel, su
anda Yeni Birlik gazetesinin sahibi ve genel yayin yonetmenidir. Ayrica

TRT Haber'de program yapmaktadir.
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Giles Portman

Giles Portman is an experienced British and EU diplomat, currently
serving as the Head of the East Stratcon Task Force in the European
External Action Service in Brussels since September 2015. Prior to this,
Portman worked for 12 years on EU-Turkey relations as Chair of the EU
enlargement working group that negotiated the opening of Turkey’s EU
accession negotiations in 2005, as deputy head of mission at the British
Embassy in Ankara and as advisor, then head of division for Turkey at
the European External Action Service. He has also served on diplomatic
postings to the UN in New York and to Prague.

Giles Portman Birlesik Krallik ve Avrupa Birligi biinyesinde faaliyet
yiiriitmiis tecriibeli bir diplomatur. Birlesik Krallik Disigleri Bakanligt
biinyesinde bakanligin Briiksel, New York ve Prag biirolar1 ile Ankaradaki
Biiyiikelcilik Misyon ekibinde gérev yapmistir. Avrupa Birligi'nin Dig
Faaliyet Servisi Yiiksek temsilcisine danisman olarak hizmet etmis, daha
sonra Avrupa Birligi'nin Tirkiye ve Dogu Komguluk Bolgeleri Birimi
bagkanligina stratejik iletisim konusunda danismanlik yapmugtir.
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Jonathan Powell

Jonathan Powell is the founder and CEO of Inter Media, an NGO devoted
to conflict resolution around the world. In 2014, Powell was appointed
by former Prime Minister David Cameron to be the UK’s Special Envoy
to Libya. He also served as Tony Blair’s Chief of Staff in opposition from
1995 to 1997 and again as his Chief of Staff in Downing Street from
1997 to 2007. Prior to his involvement in British politics, Powell was the
British Government’s chief negotiator on Northern Ireland from 1997
to 2007 and played a key part in leading the peace negotiations and its
implementation.

Ortadogu, Latin Amerika ve Asyada yasanan catismalarin ¢oziimii tizerine
calisan ve devletten bagimsiz arabuluculuk kurumu olan Birlesik Krallik
merkezli Inter Mediate’in kurucusudur ve Icra Kurulu Bagkanidir. 2014
yilinda Birlesik Krallik Bagbakani David Cameron tarafindan Libya
konusunda Ozel Temsilci olarak atanmistir. 1995-2007 yillart arasinda
Birlesik Krallik eski Basgbakani Tony Blair kabinesinde Bagbakanlik
Personel Daire Bagkanligi gorevinde bulunmus, 1997 yilindan itibaren
Kuzey Irlanda sorununun ¢oziimii igin yapilan goriismelere Britanya
adina bagmiizakereci olarak katlmistir. 1978-79 yillart arasinda BBC ve
Granada TV igin gazeteci olarak calismis, 1979-1994 yillar1 arasinda ise
Britanya adina diplomatlik yapmistir.
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Sir Kieran Prendergast

Sir Kieran Prendergast is a former British diplomat who served as the
Under-Secretary General for Political Affairs at the United Nations
from 1997 to 2005 and as High Commissioner to Kenya from 1992 to
1995 and to Zimbabwe from 1989 to 1992. During his time at the UN,
Prendergast stressed the human rights violations and ethnic cleansing
that occurred during the War in Darfur and was involved in the 2004
Cyprus reunification negotiations. Since his retirement from the UN, he
has conducted research at the Belfer Center for Science and International
Affairs (United States) and is a member of the Advisory Council of
Independent Diplomat (United States). Prendergast also holds a number
of positions, including Chairman of the Anglo-Turkish Society, a Trustee
of the Beit Trust, and Senior Adviser at the Centre for Humanitarian
Dialogue.

Birlesik Krallik Disigleri Bakanligi biinyesinde aralarinda Kibris, Tiirkiye,
[srail, Hollanda, Kenya ve ABD'de diplomat olarak caligmistir. Birlesik
Krallik Dusisleri ve Milletler Toplulugu Biirosu'nun  (Foreign and
Commonwealth Office) Giiney Afrikadaki Apartheid rejimi ve Namibya
konulariyla ilgilenen birimine bagkanlik etmistir. Bir dsnem BM Siyasal
[ligkiler Biriminde Miistesar olarak calismis, BM Genel Sekreteri’nin Baris
ve Giivenlik konulu y6netim kurulu toplanularinin diizenleyiciligini
yapmus, Afganistan, Burundi, Kibris, Demokratik Kongo Cumbhuriyeti,
Dogu Timor gibi bolgelerde baris ¢abalarina dahil olmustur.

156



Political Processes in Turkey and their Constitutional Reflections
Tiirkiye'de Siyasal Siireclerin Anayasal Diizleme Yansimalan

Rajesh Rai

Rajesh Rai was called to the Bar in 1993 with his areas of expertise
including human rights law, immigration and asylum law, and public
law. He has been treasurer of 1IMCB Chambers (London) since 2015
and has also been a Director of an AIM-listed investment company
where he led their renewable energy portfolio. Rai is a frequent lecturer
on a wide variety of legal issues, including immigration and asylum law
and freedom of experience (Bar of Armenia), minority linguistic rights
(European Parliament), and women’s and children’s rights in areas of
conflict (cross-border conference to NGOs working in Kurdish regions).
He is also Founder Director of HIC, a community centred NGO based
in Cameroon.

1993 yilinda Ingiltere ve Galler Barosu'na kaydolmustur. Insan Haklar:
Hukuku, Gé¢menlik ve Siginma Hakki hukuku ile Kamu Hukuku temel
uzmanlik alanlaridir. Kamerun'daki HIC isimli sivil toplum érgiitii ile
Ugandadaki Human Energy isimli sirketin kurucusudur. Bir dsnem The
Joint Council for the Welfare of Immigrants — JCWI — (Gé¢menlerin
Refahi igin Ortak Konsey) direkeorliigiinii yapmistir. Basta Ingiltere ve
Galler Barosu Insan Haklari Komisyonu adina olmak iizere uluslararast
alanda 6zellikle Avrupa, Asya, Afrika, ABD ve Hindistan'da ¢ok gesitli
hukuki konular iizerine seminerler ve dersler vermistir.
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Sir David Reddaway

Sir David Reddaway is a retired British diplomat currently serving as
Chief Executive and Clark of the Goldsmiths Company in London.
During his previous career in the Foreign and Commonwealth Office,
he served as Ambassador to Turkey (2009-2014), Ambassador to Ireland
(2006-2009), High Commissioner to Canada (2003-2006), UK Special
Representative for Afghanistan (2002), and Charge d’Affaires in Iran
(1990-1993). His other assignments were to Argentina, India, Spain, and
Iran, where he was first posted during the Iranian Revolution.

Halen cesitli 6zel sirket ve tniversitelere danisman, yonetim kurulu
tiyesi ve konsiiltasyon uzmani olarak hizmet etmektedir. 2016 yilinin
Ocak ayindan bu yana Londra Universitesi biinyesindeki Goldsmith
Koleji'nde Konsey tiyesi ve Goldsmith sirketinde yonetici katip olarak
gorev yapmaya baglamistir. Bir donem Birlesik Krallik adina Tiirkiye
ve Irlanda Cumbhuriyeti Biiyiikelgisi olarak gérev yapan Reddaway
bu gorevinden once Birlesik Krallik adina Kanadada Yiiksek Misyon
Temsilcisi, Afganistanda Ozel Temsilci, Iranda ise Diplomatik temsilci
olarak gorevyapmistir. Bu gérevlerinin yani sira Ispanya, Arjantin, ve
Hindistan'da diplomatik gérevler tistlenmistir.
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Prof Naomi Roht-Arriaza

Professor Naomi Roht-Arriaza is a Distinguished Professor of Law at the
Hastings College of Law, University of California (San Francisco) and is
renowned globally for her expertise in transitional justice, international
human rights law, and international humanitarian law. She has extensive
knowledge of and experience in post-conflict procedures in Latin America
and Africa. Roht-Arriaza has contributed to the defence of human rights
through legal and social counselling, her position as academic chair, and
her published academic works.

Prof. Naomi Roht-Arriaza Amerika Birlesik Devletleri’nin San Francisco
sehrindeki UC Hastings College of the Law isimli Hukuk okulunda
ogretim {iyesi olarak gorev yapmaktadir. Gegis Donemi Adaleti, Insan
Haklari Thlalleri, Uluslararasi Ceza Hukuku ve Kiiresel Cevre Sorunlart
gibi konular uzmanlik alanina girmektedir.
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Prof Dr Mithat Sancar

Professor Mithat Sancar is currently Vice Preisdent of Turkey’s Parliament
for Peoples’ Democratic Party (HDP) for Mardin Province. Prior to
his entry into Turkish politics, Sancar was a Professor of public and
constitutional law at Ankara University which he has written extensively
on. He also co-founded the Ankara-based Human Rights Foundation
in 1990 and the Institute of Human Rights in 1999. Sancar also is a
columnist for BirGiin newspaper.

Uzun yillar Ankara Universitesi'nde Hukuk Profesorii olarak gérev
yapan Prof.Dr. Sancar'in temel uzmanlik alanlari arasinda Anayasal
Vatandaslik ve Gegis Donemi Adaleti yer almaktadir. Uzmanlik
alanlarinda ¢ok sayida yazili eseri bulunan Sancar, Recep Tayyip
Erdogan’in  bagbakanligt déneminde olusturulan Akil Insanlar
Heyetinde yer almisur. 2015 yilinda HDP’nin Mardin miletvekili
olarak meclise girmistir.
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Mehmet Ufuk Uras

Mehmet Ufuk Uras is a co-founder and member of social liberal Greens
and the Left Party of the Future, founded as a merger of the Greens and
the Equality and Democracy Party. He was previously a former leader
of the now-defunct University Lecturers' Union (Ogretim Elemanlart
Sendikast) and was elected the chairman of Freedom and Solidarity
Party in 1996. Ufuk resigned from the leadership after the 2002 general
election. Ufuk ran a successful campaign as a “common candidate of the
Left”, standing on the independents’ ticket, backed by Kurdish-based
Democratic Society Party and several left-wing, environmentalist and
pro-peace groups in the 2007 general election. He resigned from the
Freedom and Solidarity Party on 19 June 2009. After the Democratic
Society Party was dissolved in December 2009, he joined forces with the
remaining Kurdish MPs in the Peace and Democracy Party group. On 25
November 2012, he became a co-founder and member of social liberal
Greens and the Left Party of the Future, founded as a merger of the
Greens and the Equality and Democracy Party. Ufuk is the member of
the Dialogue Group and is the writer of several books on Turkish politics.

Prof. Dr. Mehmet Ufuk Uras Istanbul Universitesi Iktisat Fakiiltesi'nde
lisans, yiiksek lisans ve doktora ogrenimini tamamladiktan sonra,
milletvekili secilene kadar Istanbul Universitesi Iktisat Fakiiltesi, Siyaset
Bilimi ve Uluslararas: liskiler Boliimii'nde yardimci dogent doktor
olarak gérev yapmustir. 22 Temmuz 2007 genel segimlerinde Istanbul 1.
Bolge'den bagimsiz milletvekili adayr olmugtur. Segimlerin sonucunda
%3,85 orantyla yani 81.486 oy alarak Istanbul 1. Bélge'den bagimsiz
milletvekili olarak 23. donem meclisine girmistir. Segimler éncesinde
liderliginden ayrildigi Ozgiirliik ve Dayanigma Partisi (ODP) Genel
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baskanligina 11 Subat 2008'de yapilan 5. Olagan Kongresi’ni takiben geri
donmiigtiir. 17 Haziran 2009 tarihinde, partinin dar grupgu bir anlayisa
kaydig: diisiincesi ve sol siyasetin daha genis bir yelpazeye ulagmast
iddiastyla bir grup arkadastyla Ozgiirliik ve Dayanigma Partisi'nden istifa
etmigtir. ODP'den ayrilistyla birlikee Esitlik ve Demokrasi Partisi kurulus
stirecine kaulmigur. DTP'nin 19 kisiye disiip grupsuz kalmasindan
sonra, Kiirt sorununun parlamentoda ¢oziilmesi gerektigini savunarak
Baris ve Demokrasi Partisi (BDP) grubuna katulmistr. Ufuk Uras, secim
stirecinde, kurulus ¢agrisini yaptg Esitlik ve Demokrasi Partisi'ne tiye
olmustur. 25 Kasim 2012'de kurulan Yegsiller ve Sol Gelecek Partisinin
kurucularindandir ve ayni zamanda PM iiyesidir. Uras'in ¢ok sayidaki
yayinlart arasinda "ODP Séylesileri", "Ideolojilerin Sonu mu?" (Marksist
Arastirmalari Destek Odiilii), "Sezgiciligin Sonu mu?", "Baska Bir Siyaset
Miimkiin", "Kurtulus Savasinda Sol", "Siyaset Yazilari" ve "Alternatif
Siyaset Arayiglar1" "Sokaktan Parlamentoya" "S6z Meclisten Disar1" ve
"Meclis Notlar1" adli kitaplart da bulunmakeadir.
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Catherine Woollard

Catherine Woollard is the current Secretary General for ECRE, the
European Council for Refugees and Exiles, a pan-European alliance
of 96 NGOs protecting and advancing the rights of refugees, asylum
seekers and displaced persons. Previously she served as the Director of
the Brussels Office of Independent Diplomat, and from 2008 to 2014
she was the Executive Director of the European Peacebuilding Liaison
Office (EPLO) —aBrussels-based network of not-for-profit organisations
working on conflict prevention and peacebuilding. She also held the
positions of Director of Policy, Communications and Comparative
Learning at Conciliation Resources, Senior Programme Coordinator
(South East Europe/CIS/Turkey) at Transparency International and
Europe/Central Asia Programme Coordinator at Minority Rights
Group International. Woollard has additionally worked as a consultant
advising governments on anti-corruption and governance reform, as a
lecturer in political science, teaching and researching on the EU and
international politics, and for the UK civil service.

Catherine Woollard, Avrupa Miilteci ve Siirgiinler Konseyi (ECRE)
Genel Sekreteri'dir.  ECRE, Avrupa iilkelerinin ittifakina dayali
ve uluslararasi koruma alaninda ¢aligan yaklagtk 96 sivil toplum
kurulusunun iye oldugu bir agdir. Gegmiste Bagimsiz Diplomatlar
Grubu'nun Briiksel Ofis Direktorii olarak calisan Woollard 2008-
2014 yillari arasinda catismanin dnlenmesi ve barisin insaast {izerine
calisan sivil toplum kuruluglarinin olusturdugu bir ag olan Avrupa
Baris Ingaast Irtibat Biirosu'nun direktorii olarak gorev yapmistir.
Conciliation Resourcesda Siyaset, Iletisim ve Karsilastirmali Ogrenme
Birimi Direktorii, Transparency Internationalda Giineydogu Avrupa
ve Tiirkiye Kidemli Program Koordinatérii, Minority Rights Groupda
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Avrupa ve Orta Asya Program Koordinatorii olarak gdrev yapmuistir.
Hiikiimetlere yolsuzluk konusunda danigmanlik hizmeti vermis,
akademisyen olarak Birlesik Kralliktaki kamu kurumu ¢alisanlarina
siyaset bilimi, AB {izerine egitim ve arasturma ve uluslararas: politika
alanlarinda dersler vermistir.
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Prof Dr Sevtap Yokus

Professor Dr Sevtap Yokus is a Professor of Law at the University of
Kemerburgaz, Istanbul, Turkey. She holds a PhD in Public Law from the
Faculty of Law, Istanbul University, awarded in 1995 for her thesis which
assessed the state of emergency regime in Turkey with reference to the
European Convention on Human Rights. She is a widely published expert
in the areas of Constitutional Law and Human Rights and has multiple
years experience of working as a university lecturer at undergraduate,
postgraduate and doctoral level. She also has experience of working as
a lawyer in the European Court of Human Rights. Since 2009 she has
been contributing to the ongoing work to prepare a new constitution in

Turkey.

Halen Istanbul Kemerburgaz Universitesi'nde 6gretim iiyesi olarak gérev
yapmaktadir. Istanbul Universitesi Hukuk Fakiiltesi Kamu Hukuku
Doktora Programi biinyesinde basladigi doktorasini “Avrupa Insan Haklart
Sozlesmesi’nin Tiirkiyede Olaganiistii Hal Rejimine Eckisi” baglikls tezle
1995 yilinda tamamlamistir. Akademik gérevi sirasinda lisans, yiiksek
lisans ve doktora agamasinda dersler veren Prof. Yokus 6zellikle Anayasa
Hukuku ve Insan haklart Hukuk alaninda uzmanlagmustir. Ayrica Avrupa
Insan Haklari Mahkemesi'ne basvuruda pratik avukatlik deneyimi de
bulunmaktadir. 2009 yilindan bu yana Tiirkiye ¢apinda gerceklesen yeni
Anayasa calismalarina dair toplantlara katilmis, bu konuda hazirlanan
taslak ve raporlara katkida bulunmustur.
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